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CASES  ON  CONTRACTS. 


CHAPTER  Y.— continued. 
SECTION  II. 

DfPLIED  CONDITIONS  AND  EFFECT  OP  THE  PLAINTIFFS 
FAILURE  TO  PERFORM  HIS  PROMISE.^ 

ANONYMOUS. 
In  thx  Eqcq'b  Bskch,  Tbinitt  Tkbm,  1500. 

[B^Htrtsd  m  Tear  Book,  16  Henry  I^Jbiio  10  b,  plaeUum  7.] 

NoTA  PER  FiNBUx,  C.  J.  If  ODB  ooTenant  with  me  to  aerre 
me  for  a  year,  and  I  covenant  with  him  to  give  him  20/.,  if  I  do  not 
say  for  said  cause,  he  shall  have  an  action  for  the  20/.  although  he 
never  serves  me ;  otherwise,  if  I  say  he  shall  have  20/.  for  said  cause. 
So  if  I  covenant  with  a  man  that  I  will  marry  his  daughter,  and  he 
covenants  with  me  to  make  an  estate  to  me  and  Ms  daughter,  and  to  the 
heirs  of  our  two  bodies  begotten ;  though  I  afterwards  many  another 
woman,  or  his  daughter  marry  another  man ;  yet  I  shall  have  an  action 
of  covenant  against  him,  to  compel  him  to  make  this  estate ;  but  if  the 
oovenant  be  that  he  will  make  the  estatd  to  us  two  for  said  cause,  then 
he  shall  not  make  the  estate  until  we  are  married.  And  such  was 
the  opinion  of  the  Court.  And  Rsde,  J.,  said  it  was  so  without 
doubt. 


BBOCAS'  CASE. 
In  thb  Qdkkn's  Bench,  Michaslxas  Term,  1588. 

[RqwiUd  in  8  Leonard,  SIO.] 

Bbocas,  lord  of  a  manor,  covenanted  with  his  copyholder  to  assure 
to  him  and  his  heirs  the  freehold  and  inheritance  of  his  copyhold. 
And  the  said  copyholder,  in  consideration  of  the  same  performed, 
covenanted  to  pay  such  a  sum.  It  was  the  opinion  of  the  whole  Court, 
that  the  said  copyholder  is  not  tied  to  pay  the  said  sum  befbre  tht 

^  The  tnalment  of  this  labjectt  in  the  Ci?!!  Law  ii  considered  in  13  Hanr.  L.  Rer.  80. 
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assaranoe  made  and  the  covenant  performed.  Bat  if  the  words  had 
been,  in  consideration  o/the  said  covenant  to  be  performed,  then  he  is 
bounden  to  pay  the  money  presently,  and  to  have  his  remedy  over  by 
covenant 


NICHOLS  V.  RATNBRED. 
Hilary  Term,  1615. 
[Reported  in  Hcbart,  88.] 

Nichols  brought  an  assumpsit  against  Bajnbred,  declaring  that,  in 
consideration  that  Nichols  promised  to  deliver  the  defendant  to  his 
own  use  a  cow,  the  defendant  promised  to  deliver  him  fifty  shillings. 
Adjudged  for  the  plaintiff  in  both  courts,  that  the  plaintiff  need  not  to 
aver  the  delivery  of  the  cow,  because  it  is  promise  for  promise.^  Note, 
here  the  promises  must  be  at  one  instant,  for  else  they  wiU  be  both 
nuda  pacta. 


POBDAGE  V.  COLE. 
Ik  ths  Kura*8  Bench,  Michaelmas  Term,  1669* 

[Reported  in  1  WiUiamB'  Saunderg,  319.] 

Debt  upon  a  specialty  for  774/.  15s.  The  plaintiff  declares  that  the 
defendant  by  his  certain  writing  of  agreement  made  at,  dbc,  by  the 
plaintiff  by  the  name,  &c.,  and  the  defendant  by  the  name,  &c.,  and 
brings  the  deed  into  court,  &c.,  it  was  agreed  between  the  plaintiff  and 
defendant  in  manner  and  form  following,  viz..  That  the  defendant 
should  give  to  the  pUintiff  the  sum  of  775/.  for  aU  his  lands,  with  a 
house  called  Ashmole-house  thereunto  belonging,  with  the  brewing  ves- 
sels remaining  in  the  said  house,  and  with  the  malt-mill  and  wheelbar- 
row ;  and  that  in  pursuance  of  the  said  agreement,  the  defendant  had 
given  to  the  plaintiff  5«.  as  an  earnest,  and  it  was  by  the  said  writing 
fbrther  agreed  between  the  plaintiff  and  defendant,  that  the  defend- 
ant should  pay  to  the  plaintiff  the  residue  of  the  said  sum  of  775/.,  a  week 
after  the  feast  of  St.  John  the  Baptist  then  next  following  (all  other 
movables,  with  the  com  upon  the  ground,  except).     And  although 

1  Gower  v.  Capper,  Croke  El.  543 ;  Bettisworth  v.  Campion,  Yelr.  134 ;  Spanish 
AmbasRador  v.  Gifford,  I  RoUe,  336 ;  Thorpe's  Case,  March,  75  ;  Ware  v.  Chappel, 
Style,  186;  Gibbons  v.  Prewde,  Hardres,  102;  Beany  v.  Turner,  1  Lev.  293;  Cole  v, 
Shallett,  3  Lev.  41 ;  Blackwell  v.  Nash,  1  Strange,  535;  Martindale  v.  Fisher,  1  WiU^ 

SSyOOC. 
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the  defendant  has  paid  five  shillings,  parcel,  dbc.,  yet  the  said  defend- 
ant, although  often  requested,  has  not  paid  the  residue,  to  the  damage, 
dbc..  The  defendant  prays  oyer  of  the  specialty,  which  is  entered  in 
JuK  verha^  to  wit. :  ^*  11  May,  1668.  It  is  agreed  between  Doctor  John 
Pordage  and  Bassett  Cole,  esquire,  that  the  said  Bassett  Cole  shall  give 
unto  the  said  doctor  775/.  for  all  his  lands,  with  Ashmole-house  there- 
unto belonging,  with  the  brewing  vessels  as  they  are  now  remaining  in 
the  said  house,  and  with  the  malt-mill  and  wheelbarrow.  In  witness 
whereof  we  do  put  our  hands  and  seals :  mutually  given  as  earnest  in 
performanoe  of  1^  5s. ;  the  money  to  be  paid  before  Midsummer,  1668 ; 
an  other  movables,  with  the  com  upon  the  ground,  excepted.**  And 
upon  oyer  thereof  the  defendant  demurs.  And  Withtm,  of  counsel 
with  the  defendant,  took  several  exceptions  to  the  declaration.  1. 
That  the  demand  by  the  declaration  is  of  774/.  15s, ;  whereas  the  whole 
sum  is  775/. ;  and  tiie  5m.  paid  for  earnest  shall  not  be  taken  as  part  of  the 
sum  of  775/.  Sed  non  aUoeatur  ;  for,  per  Ouriam^  it  shall  be  intended 
as  part  of  the  sum.  2.  That  the  exception  of  the  residue  of  the  mov- 
ables is  not  well  recited,  for  the  word  (except)  in  the  declaration  is  not 
good  for  want  of  sense.  Sed  rum  aUoeatur^  for  it  is  sensible  enough  in 
the  declaration ;  and  if  it  were  not,  the  declaration  is  good ;  for  an  in- 
sensible clause  does  not  make  the  rest  of  the  deed  vicious  which  is  sen- 
sible in  itself.  8.  The  great  exception  was,  that  the  plaintiff  in  his 
declaration  has  not  averred  that  he  had  conveyed  the  lands,  or  at  least 
tendered  a  conveyance  of  them ;  for  the  defendant  has  no  remedy  to 
obtain  the  lands,  and  therefore  the  plaintiff  ought  to  have  conveyed 
them,  or  tendered  a  conveyance  of  them,  befbre  he  brought  his  action 
for  the  money.  And  it  was  argued  by  Wxthins^  that  if  by  one  single 
deed  two  things  are  to  be  performed,  namely,  one  by  the  plaintiff  and 
the  other  by  the  defendant,  if  there  be  no  mutual  remedy,  the  plaintiff 
ought  to  aver  performance  of  his  part ;  Trin.  12  Jac.  I.  between  Holder 
V,  Tayloe,^  Ughtred's  case,*  and  Sir  Richard  Pool's  case  there  dted, 
and  Gray's  case,*  and  that  the  word  (pro)  made  a  condition  in  things 
executory.^  And  here  in  this  case  it  is  a  condition  precedent  whidi 
ought  to  be  performed  before  the  action  brought ;  wherefore  he  prayed 
Judgment  for  the  defendant. 

But  it  was  adjudged  by  the  Court  that  the  action  was  well  brought 
without  an  averment  of  the  conveyance  of  the  land ;  because  it  shall 
be  intended  that  both  parties  have  sealed  the  specialty.  And  if  the 
plaintiff  has  not  conveyed  the  land  to  the  defendant,  he  has  also  an 
action  of  covenant  against  the  plaintiff  upon  the  agreement  contained 
in  the  deed,  which  amounts  to  a  covenant  on  the  part  of  the  plaintiff 
to  convey  the  land ;  and  so  each  party  has  mutual  remedy  against  the 
otlier.  But  it  might  be  otherwise  if  the  specialty  had  been  the  words 
of  the  defendant  only,  and  not  the  words  of  both  parties  by  way  of 
agreement  as  it  is  here.    And  by  the  conclusion  of  the  deed  it  is  said 

1  1  RoU.  Abr.  618  (C),  pi.  2,  a  M  Rep.  10. 

•  6  Bep.  78^  79 ;  s.  o.  Cro.  Eliz.  406.  Co.  Lit  204a. 
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that  both  parties  had  sealed  it ;  and  therefore  judgment  was  given  for 
the  plaintiff,  which  was  afterwards  affirmed  in  the  Exchequer  Cliamber, 
Trin.  22  of  King  Charles  the  Second.^ 


PEETERS  V.  OPIE. 
Ix  THS  King's  Bench,  Trinitt  Terk,  1671. 

[Reported  in  2  Williams*  Saunden,  350.] 

AssuMPsrr.  The  plaintiff  declares  that  it  was  agreed  between  the 
plaintiff  and  defendant,  that  the  plaintiff  should  pull  down  and  prostrate 
the  walls  of  three  houses,  and  in  the  places  in  which  the  said  walls  were 
erected  should  build  for  the  said  defendant  a  malt-house,  and  a  linny  or 
dry-house,  and  cover  them  with  slate  or  tile,  and  that  the  said  defend- 
ant should  pay  to  the  said  plaintiff,  for  his  work  in  and  about  the  pull- 
ing down  and  prostrating  the  said  walls,  and  building  and  erecting  the 
said  malt-house  and  linny-house,  8/.  of  lawful  money,  &c.  And  then 
the  plaintiff  lays  mutual  promises,  namely,  that  in  consideration  that  the 
plaintiff  had  undertaken  to  perform  his  part  of  the  said  agreement,  the 

i  In  A  note  to  this  case,  Mr.  Serjeant  WilUams  states  the  following  rules  for  di» 
tinguishing  between  dependent  and  independent  corenants :  1.  If  a  day  be  appointed 
for  pajrment  of  money  or  part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to 
happen,  or  may  happen,  before  the  thing  which  is  the  consideration  of  the  money  or 
otlier  act  is  to  be  performed,  an  action  may  be  brought  for  the  money,  or  for  not 
doing  such  other  act  before  performance ;  for  it  appears  that  the  party  relied  npon 
his  remedy,  and  did  not  intend  to  make  the  performance  a  condition  precedent ;  and 
so  it  is  where  no  time  is  fixed  for  performance  of  that  which  is  the  consideration  of 
the  money  or  otlier  act.  2.  But  when  a  day  is  appointed  for  the  payment  of  money, 
4c,  and  the  day  is  to  happen  after  the  thing  which  is  the  consideration  of  the  money, 
&c.,  is  to  be  performed,  no  action  can  be  maintained  for  the  money,  &c.,  before  per- 
formance. 8.  Where  a  corenant  goes  only  to  part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  may  be  paid  for  in  damages,  it  is  an  independent  core- 
nant,  and  an  action  may  be  maintained  for  a  breach  of  the  covenant  on  the  part  of 
the  defendant  without  averring  performance  in  the  declaration.  4.  But  where  the 
mutual  covenantB  go  to  the  whole  consideration  on  both  sides,  they  are  mutual  col- 
ditions,  and  performance  must  be  averred.  6.  Where  two  acts  are  to  be  done  at  the 
same  time,  as,  where  A.  covenants  to  convey  an  estate  to  B.  on  such  a  day,  and  in 
consideration  thereof  B.  covenants  to  pay  A.  a  Sum  of  money  on  the  same  day,  neither 
can  maintain  an  action  without  showing  performance  of,  or  an  offer  to  perform  his 
part,  though  it  is  not  certain  which  of  them  is  obliged  to  do  the  first  act ;  and  this 
particularly  applies  to  all  cases  of  sale. 

In  Mfittock  V.  Kinglake,  10  Ad.  &  E.  50,  Patteson,  J.,  said :  "  Pordage  v.  Cole  is 
directly  in  point.  We  must  overrule  it  if  we  decide  in  favor  of  the  defendant,"  and 
since  a  time  was  fixed  for  payment  and  none  for  conveyance,  the  conrt  allowed  the 
plaintiff  to  recover  the  price  without  conveying  or  offering  to  convey.  See  also  Sib- 
thorp  V.  Brunei,  3  Ex.  826;  Diclcer  v.  Jackson,  6  C.  B.  676;  Gibson  v.  Kewman, 
2  Miss.  341.  Compare,  however,  Wilks  v.  Smith,  10  M.  &  W.  355 ;  Maisden  v.  Moore, 
4  H.  &  N.  500. 
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defendant  pTomised  to  perform  the  said  agreement  on  bis  part  to  be  per- 
formed ;  and  the  plaintiff  also  lays  another  promise  in  his  declaration, 
and  then  he  makes  this  averment,  namely,  ^^  And  the  said  plaintiff  in 
&ct  says  that  he  always  from  the  time  of  making  the  said  agreement 
hitherto  was  ready  and  offered  to  perform  the  said  agreement  in  ah 
things  on  his  part  to  be  performed,  yet  the  said  defendant"  has  not 
paid  the  SI.  nor  the  other  sums  of  money  contained  in  the  other  promise, 
to  the  plaintiff's  damage  of  201,  The  defendant  pleads  non  assumpgit^ 
and  the  issae  was  found  for  the  plaintiff  on  both  promises,  and  entire 
damages  assessed. 

And  now  in  this  Term  Saunders  moved  in  arrest  of  judgment  that  the 
plaintiff  has  not  well  entitled  himself  to  the  action  on  the  said  promise 
for  want  of  averring  that  he  has  performed  the  work  which  he  was  to 
do,  or  that  he  was  prevented  from  doing  it  by  the  defendant ;  for  he 
only  says  that  he  was  ready  and  offered,  but  he  does  not  say  that  he 
performed,  or  that  he  was  hindered  or  prevented  by  the  plaintiff  fh>m 
doing  it.  And  therefore  he  ought  not  to  have  the  8/.,  for  he  was  to 
have  it  for  his  labor,  &c. ;  which  implies  that  he  first  ought  to  do  the 
work  before  he  can  demand  his  wages  for  his  labor.  For  though  it  be 
laid  by  way  of  agreement  and  mutual  promise,  yet  it  appears  by  the 
very  agreement  itself  that  the  plaintiff  was  to  do  the  work  and  to  have 
the  8/.  for  kU  work ;  and  therefore  the  mutual  promise  is  only  to  perform 
the  agreement,  which  the  defendant  has  not  broken  on  his  part  by  the 
non-payment  of  the  said  8/.,  if  the  plaintiff  has  not  performed  the  work, 
which  was  to  be  precedent  to  the  payment  of  the  money.  And  although 
the  plaintiff  has  laid  it  by  way  of  mutual  agreement,  yet  in  fact  it  is  no 
more  than  that  the  defendant  desired  the  plaintiff  to  do  the  work,  and 
he  would  pay  him  8/.  for  it,  which  is  a  common  contract  between  parties ; 
and  the  meaning  of  it  is  that  the  work  should  be  done  first  before  pay- 
ment :  for  the  party  who  is  to  pay  the  money  does  not  intend  to  pay  it 
unless  the  work  be  performed ;  he  does  not  mean  to  pay  his  money,  and 
then  to  bring  an  action  for  not  performing  the  work  against  one  who 
perhaps  is  not  responsible,  or,  after  he  has  got  the  money,  will  run  away ; 
bat  if  the  plaintiff  has  offered  to  do  the  work  and  the  defendant  has  hin- 
dered him,  the  defendant  will  be  in  such  case  bound  to  pay  the  money, 
because  he  ought  not  to  take  advantage  of  his  own  wrong.  And 
therefore  the  judgment  was  stayed  until  it  should  be  moved  on  the 
other  side. 

And  afterwards  at  another  day,  PoUexfen  moved  fbr  judgment  for  the 
plaintiff,  because,  as  he  said,  there  was  here  a  promise  on  each  side,  and 
If  the  plaintiff  has  not  performed  the  agreement  on  his  part,  the  defend- 
ant has  remedy  against  him  by  action ;  and  here  the  agreement  is  not 
that  the  money  is  to  be  paid  after  the  work  is  done,  but  it  is  to  be  paid 
generally  whether  the  work  be  done  or  not ;  but  if  the  work  is  not  done 
the  defendant  has  his  remedy  on  the  promise  as  aforesaid ;  and  therelS»ra 
he  prayed  judgment  for  the  plaintiff. 
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^nd  TwTSDEN,  J.,  was  of  opinion  that  the~  plaintiff  ahonld  liaTe 
Judgment  for  the  reason  given  by  PoUexfen;  and  also  because  the 
words  ^  for  his  labor '  are  no  more  than  what  the  law  would  have  im- 
plied. And  he  said  that  if  the  agreement  had  been  that  the  plaintiff 
should  do  the  work  and  the  defendant  should  pay  the  plaintiffs/.,  with- 
out saying  for  his  work,  there  had  been  no  doubt  that  the  plaintiff 
might  maintain  an  action  for  the  money  although  he  had  not  done  the 
work :  yet  the  law  implies  that  the  8/.  was  to  be  paid  for  his  work,  and 
therefore  the  addition  of  the  words  ^  for  his  work '  will  not  alter  the  case 
at  all,  for  they  would  be  intended  if  they  had  been  omitted,  et  exprestio 
eorum  qua  tacitl  insunt  nihil  operatur  ;  wherefore  he  concluded  that  the 
plaintiff  ought  to  have  his  judgment. 

Halb,  C.  J.,  contra;  and  that  the  declaration  was  insufScient,  and 
Judgment  should  be  arrested ;  for  he  said  that  the  words  ^  for  his  labor' 
make  a  condition  precedent,  so  that  the  plaintiff  ought  of  necessity  to 
have  the  work  done,  or  at  least  that  he  was  hindered  fh>m  doing  it  by 
the  defendant,  before  he  can  demand  the  money.  And  he  farther  said 
that  if  the  said  agreement  had  been  put  into  writing  under  the  seals  of 
the  parties,  it  had  been  dear  that  the  plaintiff  could  not  maintain  an 
action  of  covenant  for  the  8/.  without  such  an  averment ;  and  no  more 
can  he  do  so  here ;  and  although  there  were  mutual  promises  in  the 
case,  yet  the  defendant's  promise  was  on  the  performance  of  the  agree- 
ment, which  in  itself  was  only  conditional  on  the  defendant's  part, 
namely,  that  if  the  plaintiff  performed  the  work,  then  the  defendant 
was  to  pay  him  8/.  for  his  labor,  but  otherwise  not ;  and  here  it  appears 
that  the  plaintiff  has  not  performed  the  work ;  wherefore  the  defendant 
is  not  bound  to  pay  him  the  8Z.  notwithstanding  the  mutual  promise. 
But  he  said,  that  if  by  the  agreement  it  had  been  that  the  8/.  should  be 
paid  on  any  certain  day,  perhaps  the  law  would  be  otherwise ;  because 
then  it  might  be  construed  that  the  defendant  relied  on  the  plaintiff*  f 
mutual  promise  for  his  security ;  but  here  no  certain  time  being  limi  d 
when  the  money  should  be  paid,  the  law  makes  a  construction  that  if. 
shall  be  paid  when  the  work  will  be  finished  and  not  before,  unless  the 
defendant  himself  was  the  cause  why  it  was  not  finished,  which  doe» 
not  appear  here  in  this  record. 

Rainsford,  J.,  agreed  with  Hale,  Mortok,  J.,  being  absent  on  ac- 
count of  ill  health ;  wherefore  the  Judgment  was  not  absolutely  arrested, 
but  the  plaintiff  had  leave  to  move  it  again ;  but  his  counsel  perceiving 
the  opinion  of  Hale  and  Rainsford,  did  not  move  it  again,  and  cou 
sequently  Judgment  was  arrested.  Vide  Co.  Lit.  204  a,  that  the  wore) 
fro  makes  a  condition  in  things  executory,  &c. 

Afterwards,  in  Trinity  Term,  in  the  twenty-fourth  year  of  the  noi^ 
king,  it  was  moved  again ;  and  Twtsden  retaimng  his  formei'  opinion, 
the  Court  gave  Judgment  for  the  plaintiff,  because  then  Hat.e,  C.  J. 
and  the  other  Judges  held,  that  ^^  he  was  ready  and  offered  to  perfor   •" 
4bc.y  was  a  sufficient  averment  after  verdict.  Quod  naia. 
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THORPE  V.  THORPE, 
br  THE  KiNo'8  Bench,  Easter  Term,  1701. 

[Reported  in  12  Modem,  466.] 

EsROR  from  the  Court  of  Common  Pleas  of  a  judgment  in  an  action 
on  the  case,  wherein  the  plaintiff  declared,  that  the  defendant  had 
and  held  of  him  by  way  of  mortgage  two  closes  of  copyhold  lands ; 
and  that  there  was  a  discourse  between  them  concerning  the  plaintiff's 
releasing  his  equity  of  redemption  therein  to  the  defendant,  and  con- 
oeming  divers  sums  of  money  due  from  the  plaintiff  to  the  defendant 
upon  the  said  mortgage ;  upon  which  the  plaintiff  did  agree  with  the 
defendant  that  he  would  release  to  him  the  said  equity  of  redemption, 
in  consideration  of  which  the  defendant  did  agree  with  the  plaintiff  to 
pay  him  seven  pounds  above  aU  that  was  due ;  and  that,  in  considera- 
tion that  the  plaintiff  promised  the  defendant  to  perform  all  of  his  side, 
the  defendant  promised  the  plaintiff  to  perform  of  his  side ;  and  avers 
that  he  did  perform  all  on  his,  the  plaintiff's,  side,  but  that  the  defend- 
ant paid  one  pound  seven  shillings  of  the  said  seven  pounds,  and 
no  more,  dbc. 

To  this  the  defendant  pleads  in  bar,  that  long  after  tiie  promise,  viz., 
29th  July,  1694,  the  plaintiff  did,  by  indenture  made  between  him  and 
the  defendant,  release  to  the  defendant  ^*  all  manner  of  actions,  suits, 
debts,  duties,  sum  and  sums  of  money,  and  all  demands  whatsoever, 
which  ever  he  had,  or  he,  his  heirs,  executors,  or  assigns  ever  should 
have,  for  or  by  reason  of  any  thing,  matter,  or  demand  whatsoever." 

Upon  oyer  of  this  deed  of  release,  it  recited  the  said  mortgage,  and 
released  ^^  all  provisos  therein,  and  aU  his  estate,  right,  title,  and  inter- 
est in  the  said  close,  both  in  law  and  equity ; "  and  then  follows  the 
foregoing  clause. 

And  upon  this  the  plaintiff  demurred,  and  judgment  for  the  plaintiff 
in  the  Court  of  Common  Pleas. 

Oowper^  for  the  plaintiff  in  error,  objected  to  the  declaration,  that  the 
consideration  set  forth  in  it  was  not  sufficient  to  support  a  promise ;  for, 
though  equity  of  redemption  be  a  thing  pretty  well  known,  and  for  the 
most  part  viduable,  yet  some  may  be  not  of  any  value,  and  this  may  be 
of  them ;  and  therefore  it  was  necessary  to  show  that  it  was  of  some 
value ;  and  for  an  example  of  an  equity  of  redemption  without  value^ 
he  put  this  case':  If  a  mortgage  be  till  so  much  money  be  raised  by  the 
mortgagee  out  of  the  profits ;  here  the  mortgagor  has  an  equity  of 
redeeming  by  payment  of  the  money  and  charges,  and  yet  it  is  of  no 
value  to  the  otiier  to  have  it  released ;  but  to  the  contrary,  the  redemp- 
tion there  would  be  rather  a  benefit  to  him. 

Secondly,  he  objected  that  it  did  not  appear  by  the  count  that  thi 
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mortgage  was  forfeited,  and  then  the  plaintiff  had  no  equity  of  redemp- 
tion. £rgo^  no  consideration  for  the  promise ;  er^o^  &c.  Vide  2  Sannd. 
136 ;  Stjle,  248. 

Then  the  plea  in  bar  is  good,  for  the  release  is  ftill  in  words,  and  sub- 
sequent to  the  promise.  But,  say  they,  the  money  was  to  be  paid  in  con- 
sideration of  the  release ;  therefore  the  release,  which  created  the  datjf 
cannot  in  eodom  instantt  extinguish  it.  To  this  I  answer,  that  the  pay- 
ment of  the  money  does  not  arise  fW>m  the  release,  but  from  the  promise ; 
and  the  promise,  and  not  the  release,  being  the  consideration  of  the 
debt,  action  lies  upon  the  mutual  promises  before  the  release.  J^Tyo, 
the  release  comes  after  the  cause  of  action,  and  consequently  destroys 
it.  March,  75.  Where  promises  are  their  own  mutual  considerations, 
there  needs  no  performance  to  support  the  action.  Hob.  88.  In  con* 
sideration  that  the  plaintiff  promised  to  deliver  the  defendant  a  cow,  the 
defendant  promised  the  plaintiff  fifty  shillings;  in  an  action  for  the 
money  there  needs  no  averment  of  delivery  of  the  cow,  or  rnce  versd. 
Cro.  £1.  543.  A  declaration,  that  in  consideration  A.  was  indebted  to 
B.  by  bills,  and  that  he  promised  to  deliver  him  up  the  bills,  he  p;x>m- 
ised  to  give  him  good  security  by  bond  for  the  money,  and  avers  the 
deliver}^  of  the  bills ;  the  defendant  traverses  the  delivery,  and  on  de- 
murrer adjudged  against  him,  because  not  material ;  and  it  was  not  the 
consideration  of  the  assumpsit,  but  the  promise  to  deliver  was  it.  Cio. 
El.  703,  simile. 

But  Cro.  £1.  889,  the  promise  is,  tuper  solutionem  of  such  a  sum,  to 
do,  dbc. ;  therefore  the  thing  not  demandable  before  payment.  So  is 
Cro.  Car.  19.  So  that  if  here  the  cause  of  action  did  arise  upon  the 
promise  before  any  release  made,  the  release  subsequent  clearly  dis- 
charges it ;  secus  not,  if  there  were  no  more  in  the  case.  And  if  the 
release  be  what  gives  them  cause  of  action,  then  they  should  show  a  re- 
lease made,  or  a  tender  of  it ;  and  not  generally,  as  here,  that  they  have 
performed  all  of  their  side. 

But  it  is  objected  that,  although  an  action  had  accrued  to  the  plaintiff 
immediately  upon  the  promise,  yet  this  release  should  not  discharge  it ; 
for  that  the  release  shall  be  taken  according  to  the  intent  of  the  parties, 
which  was  only  to  discharge  the  equity  of  redemption ;  and  the  general 
words  of  it  shall  be  restrained  and  qualified  by  the  foregoing  special 
words.  But  I  answer,  that  after  releasing  the  equity  of  redemption  by 
express  words,  there  are  in  the  self-same  clause  general  words  of  '^  all 
actions  and  demands ; "  which  I  agree  are  qualified  by  the  special  words 
and  intent  of  the  parties.  And  then  comes  the  clause  in  question,  distinctly 
and  separately  from  the  first,  releasing  ^'all  actions  and  demands;'' 
and  this  clause  would  be  entirely  useless  if  they  be  applied  to  the  first, 
because  the  first  has  a  general  clause  in  itself  to  serve  it  as  a  wall  or 
muniment,  and  so  stands  in  no  need  of  any  more.  2  Roll.  Ab.  409. 
The  general  words,,  that  are  restrained  by  the  special  words,  are  part  of 
the  same  clause  and  sentence,  and  not,  as  here,  distinct  and  separate. 
£  Mod.  277.   Suppose  A.  recited  in  a  deed,  that  whereas  B.  owes  him  ten 
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pounds,  and  releases  thereby  ^*  the  said  ten  pounds,  and  all  actions  and 
demands,''  and  further  proceeds  and  releases  him  *^  all  debts,  duties, 
actions,  and  demands,"  would  this  last  clause  be  rather  entirely  rejected 
than  extended  to  any  thing  but  the  ten  pounds  ?  and  upon  this  diver- 
sity Hetley,  9  and  15,  Aubry's  Case,  is  distinguishable  from  the 
present  case. 

CheshirCf  contra. 

Holt,  C.  J.  A  release  of  an  equity  of  redemption  is  a  good  consid- 
eration for  a  promise ;  and  we  can  take  notice  of  an  equity  of  redemp- 
tion, and  that  it  is  a  valuable  thing.  But  suppose  it  were  not  a  thing 
▼alnable,  and  the  case  were  this.  A.  is  possessed  of  Black  Acre,  to 
which  B.  has  no  manner  of  right,  and  A.  desires  B.  release  him  all  his , 
right  to  Black  Acre,  and  promises  him,  in  consideration  thereof,  to 
pay  so  much  money,  surely  this  is  a  good  consideration  and  a  good 
promise,  for  it  puts  B.  to  the  trouble  of  making  a  release.  Then  where 
the  doing  a  thing  will  be  a  good  consideration,  a  promise  to  do  that 
thing  will  be  so  too ;  and  though  the  want  of  an  averment  that  a  re- 
lease was  made  would  have  been  bad  if  demurred  to,  yet  it  is  now 
helped  by  going  over  and  pleading.  If  one  covenant  to  do  several 
things  in  a  certain  deed  agreed  on,  and  in  the  end  bind  himself  in  a 
penalty  for  so  doing,  and  debt  is  brought  for  the  penalty,  and  shows 
genendly  that  he  has  done  nothing  of  what  is  agreed  on,  this  would 
be  bad  on  demurrer,  but  a  plea  over  cures  it.  So  if  one  covenant 
that,  if  J.  S.  do  such  and  such  things,  that  he  will  pay  him  so  much 
money,  J.  8.  brings  action,  and  says,  generally,  that  he  performed  all 
the  things,  this  would  be  bad  on  demurrer,  but  curable  by  pleading  over. 
Indeed,  this  being  a  general  distinct  clause  seems  to  diversify  this  case 
from  all  the  cases  before  put,  where  the  general  words,  restrained  by 
the  inreoedent  particular  ones,  are  in  the  same  clause  with  the  par- 
tioolais. 

At  another  day  this  Term,  after  great  consideration,  the  whole  Court 
came  to  one  resolution,  which  was  thus  delivered :  — 

Holt,  C.  J.  We  all  agree  that  the  promise  was  not  discharged  by 
this  release.  It  was  urged  at  the  bar  by  Mr.  Cowper  that  if  the  plain- 
tiff might  have  founded  an  action  npon  the  mutual  promise  and  agree- 
ment before  any  performance  on  his  part,  that  certainly  this  release 
would  have  barred  him ;  and  the  consequence  is  very  true  and  neces- 
sary, if  that  were  the  case.  And  by  the  same  reason,  if  he  could  not 
bring  an  action  before  such  time  as  he  had  made  a  release,  there  is 
no  color  for  the  release  to  bar  him ;  for  till  he  makes  the  release  in  this 
case,  if  he  has  no  title  to  the  seven  pounds,  then  till  release  there  is  no 
li^t  of  action ;  and  then  they  do  not  lie  in  demand  till  release ;  and 
that  a  release  of  ^*  all  demands  ^  will  not  release  a  thing  that  does  not 
He  in  demand  at  that  time,  vids  2  Cro.  171 ;  5  Co.  70,  Hoe's  Case.  A 
release  to  bail  in  the  King's  Bench,  before  Judgment  against  the  prin- 
cipal, is  not  good,  because  till  then  the  cause  of  action  is  uncertain,  and 
therefore  not  demandable. 
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So  the  whole  question  wiU  be  here,  Whether  the  plaintiff  comd  hATe 
an  action  before  the  release?  And  as  to  that  it  has  been  urged,  that  in 
this  case  there  were  mntnal  promises,  and  the  one  promise  is  the  con- 
sideration of  the  other,  and  that  then  he  that  brings  the  action  needs 
not  aver  any  performance  of  his  side ;  and  this  likewise  would  be  a  tme 
and  necessaiy  consequence,  if  the  premises  were  true.  But  where  the 
one  promise  is  the  consideration  of  the  other,  and  where  the  perform- 
ance, and  not  the  promise,  is  it,  is  to  be  gathered  from  the  words  and 
nature  of  the  agreement,  and  depends  entirely  thereupon ;  for  if  in  this 
case  there  were  a  positive  promise  that  one  should  release  his  equity 
of  redemption,  and  on  the  other  side  that  the  other  would  pay  seven 
pounds,  then  the  one  might  bring  his  action  without  any  averment  of 
performance ;  but  this  agreement  is  not  so,  but  that  the  plaintiff  should 
release  his  equity  of  redemption,  in  consideration  whereof  the  defendant 
was  to  pay  him  seven  pounds ;  so  that  the  release  is  the  consideration, 
and  therefore  being  executory  is  a  condition  precedent,  which  must  be 
averred.  And  whereas  there  seems  to  be  a  vai-iance  in  the  books  upon 
this  learning,  it  will  be  fit  on  this  occasion  to  settle  it ;  and  I  ac^ree  the 
case  in  Hob.  88  to  be  good  law,  for  there  is  a  positive  agreement  that 
one  shall  deUver  a  cow  to  the  other,  and  that  the  other  shall  give  him 
so  much  money,  and  therefore  the  action  lies  for  either  side  without 
performance  of  his  promise ;  but  if  by  the  agreement  A.  were  to  deliver 
B.  a  cow,  and  for  it  B.  were  to  deliver  him  a  horsey  there  the  de- 
livery of  the  cow  would  be  a  condition  precedent,  and  therefore  ought 
to  be  performed  before  A.  can  bring  his  action ;  and  upon  this  diversity 
the  books  are  reconcilable.  15  Hen.  7,  10,  pi.  17.  K  A.  covenant 
with  B.  to  serve  him  for  a  year,  and  B.  covenant  with  A.  to  pay  him 
ten  pounds,  there  A.  shall  maintain  an  action  for  the  ten  pounds  before 
any  service ;  but  if  B.  had  covenanted  to  pay  ten  pounds  for  the  said 
service,  there  A.  could  not  maintain  an  action  for  the  money  before  the 
service  performed.  And  there  is  great  reason  for  this  diversity ;  for 
when  one  promises,  agrees,  or  covenants,  to  do  one  thing  for  another, 
there  is  no  reason  he  should  be  obliged  to  do  it  till  that  thing  for  which 
he  promised  to  do  it  be  done ;  and  the  word  ^'  for  **  is  a  condition  pre- 
cedent in  such  cases.  But  upon  this  head  some  diversities  are  to  be 
observed. 

First.  If  there  be  a  day  set  for  the  payment  of  money,  or  doing  the 
thing  which  one  promises^  agrees,  or  covenants  to  do,  for  another  thing, 
and  that  day  happens  to  incur  before  the  time  the  thing  for  which  the 
promise,  agreement,  or  covenant,  is  made,  is  to  be  performed  by  the 
tenor  of  the  agreement ;  there,  though  the  words  be  ^^  that  the  party 
shall  pay  the  money,"  or  '^  do  the  thing  for  such  a  thing,"  or  ^^  in  con- 
sideration of  such  a  thing,"  after  the  day  is  past  the  other  shall  have  an 
action  for  the  money  or  other  thing,  although  the  thing  for  which  the 
promise,  agreement,  or  covenant  was  made,  be  not  performed ;  for  it 
would  be  repugnant  there  to  make  it  a  condition  precedent,  and  there- 
fore they  are  in  that  case  left  to  mutual  remedies,  on  which,  by  the 
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express  words  of  the  agreement,  they  have  depended.  VidiB  48  Edw. 
8,  2,  8,  cited  in  Ughtred's  Case,^  where  the  diversity  is  taken  when 
there  are  mutual  remedies  and  not;  it  is  thus  put  in  that  book:  Sir 
Bichard  Pool  covenants  with  Sir  Ralph  Tolcelser,  to  serve  him  with 
three  esquires  in  the  wars  of  France.  Sir  Ralph  Tolcelser  covenants, 
in  consideration  of  those  services,  to  pay  him  so  much  money ;  and 
there,  it  is  said,  action  will  lie  for  the  money  without  any  services  per- 
formed. But  if  you  look  into  the  book  at  large,  you  will  find  it  was 
upon  the  diversity  which  I  have  taken ;  for  the  case  in  48  £dw.  8,  2,  8, 
is,  Richard  Pool  covenants  with  Ralph  Tolcelser  to  serve  him  with 
three  esquires  in  the  wars  of  France,  and  Ralph  Tolcelser  covenanted 
with  him  to  pay  him  so  much  money  for  the  service ;  and  it  was  fiirther 
agreed  that  twenty  marks  of  the  money  should  be  paid  in  England,  at 
a  day  certain,  before  they  went  for  F^ce,  and  the  rest  by  quarterly 
payments,  which  might  likewise  incur  before  the  service ;  and  upon 
action  brought  by  Sir  Richard  Pool  it  was  objected,  that  tho  service 
was  not  performed ;  but  there  was  no  room  for  that  objection  upon  the 
diversity  which  I  have  taken,  the  money  by  the  agreement  being  made 
payable  at  a  day  certain  before  the  service  was  to  have  been  performed. 
1  Vent.  147.  Covenant,  that  in  case  A.  would  let  B.  e^joy  land  for  a 
certain  term  of  years,  for  the  enjoyment  he  would  pay  him  so  much 
money  before  the  expiration  of  the  years.  8  Leo.  156.  Covenant  to  pay 
so  much  money,  the  other  making  him  a  good  estate  in  such  lands ; 
held  the  making  the  estate  to  be  a  condition  precedent,  and  therefore 
to  be  averred.  1  Sannd.  819  is  upon  the  same  diversity :  An  agree- 
ment was  to  let  a  house  to  the  {daintiff,  with  certain  brewing  vessels : 
the  plamtiff  covenants  to  pay  so  much  money  for  it  before  Midsummer- 
day  ;  and  here,  because  a  day  certain  was  appointed  for  the  payment, 
though  no  assurance  was  made  of  the  house,  &c.,  yet  an  action  lay  for 
the  money.  If  A.  covenant  to  make  an  assurance  of  lands  to  B.,  who 
covenants  to  pay  him  ten  pounds  in  consideration  thereof,  there  he  is  not 
bound  to  pay  the  money  before  the  assurance  made ;  but  if  he  had  cov- 
enanted to  pay  the  money  in  consideration  of  the  covenant  to  make  the 
assurance,  he  would  be  liable  to  an  action  immediately. 

Secondly.  K  there  be  a  day  for  the  payment  of  the  money,  or  doing 
of  other  act  for  another,  and  that  day  is  to  be  after  the  performance  of 
the  thing  for  which  the  promise,  dbc,  was  made,  there,  if  the  agreement 
be  to  pay  the  money,  or  do  other  thing,  ^^  for,"  or  **  in  consideration,'^ 
or  such  other  words  that  would  make  a  condition  precedent,  there  such 
things,  for  the  doing  or  performing  of  which  the  other  agrees  to  pay 
the  money,  or  do  other  thing,  must  be  averred  to  maintain  an  action ; 
and  for  this  Sir  W.  Jones,  218.  The  executor  of  A.  brought  an  action 
on  the  case  against  B.,  declaring,  that  in  consideration  A.  in  his  life* 
time  did  promise  to  assure  certain  lands  to  B.  before  Michaelmas  next, 
B.  promised  to  pay  him  so  much  money  for  the  land ;  so  the  assurance 
was  to  be  made  before  Michaelmas,  and  the  money  was  to  be  paid  for^ 

MO0.IOK 
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the  bmd,  and  oonsequuntly  after  Michaelmas,  for  A.  had  time  till 
Michaelmas  to  make  the  assurance ;  and  because  the  assurance  was  to 
^ve  been  made  first,  and  the  money  by  agreement  to  be  paid  for  the 
land,  though  there  were  mutual  promises,  yet  it  was  adjudged  the 
action  would  not  lie  for  the  money  without  making  the  assurance  first. 
This  case,  as  it  is  there  reported,  is  intricate,  and  requires  consideration 
to  make  this  construction  upon  it ;  but  upon  examination  it  is  a  fbll 
authority  in  point.  Dy.  76,  pL  80.  A.  agrees  to  deliver  B.  a  hawk  at 
Midsummer,  for  which  he  agrees  to  pay  him  a  horse  at  Michaelmas ; 
there,  if  a  hawk  be  not  delivered  at  MidiBummer,  there  shall  be  no  horse 
delivered  at  Michaelmas,  nor  any  remedy  for  it.  Ughtred's  case  has 
afforded  a  ground  for  a  variety  of  opinions  upon  this  question ;  but 
such  as  seem  against  these  diversities  laid  down  by  me  shall  receive  a 
Aill  answer.  And  in  1  Roll.  Abr.  414,  are  several  cases  which  have  been 
urged  against  me ;  the  first  is  said  to  have  been  in  Michaelmas  Term, 
in  the  seventh  year  of  James  the  Fii*st,  and  it  was  a  charter-party 
between  A.  and  B.,  by  which  A.  covenants  to  go  a  voyage,  and  take  in 
several  ladings  at  several  ports  beyond  the  seas,  and  return  with  them 
home ;  B.  covenants  to  pay  A.  for  all  that  voyage  147/.  at  a  day, 
whether  after  or  before  the  voyage  is  left  in  doubt  by  the  book ;  and 
there  it  was  acUudged,  there  Blight  have  an  action  lain  for  the  money 
without  averment  of  performance  of  the  voyage ;  and  this  seems  an 
authority  in  point  against  me.  But  first,  it  does  not  appear  there,  but 
that  the  day  of  payment  was  before  the  voyage  performed ;  but  a  ftill 
answer  to  it  is,  that  there  was  a  writ  of  error  brought,  and  that  Judg- 
ment reversed  for  want  of  an  averment.  Vide  1  Bulst.  167.  BoUe 
reports  the  Judgment  in  the  Common  Pleas,  in  the  seventh  year  of  James 
the  First ;  but  it  seems  had  not  seen  the  reversal  thereof,  which  was  in 
the  ninth  year  of  James  the  First,  two  years  after,  as  it  is  in  Bulstrode, 
where  it  is  ac^udged,  that  pro  Md  transfretathne  is  a  condition  pre« 
cedent,  and  that  its  being  in  mutual  covenants  makes  no  alteration. 
Then  there  is  1  Roll.  Abr.  415,  said  to  be  in  Michaelmas  Term,  in  the 
fiftieenth  year  of  Charles  the  First ;  and  it  seems  also  against  me  in 
point :  There  were  articles  of  agreement  made  by  A.  in  behalf  of  B.  of 
the  one  part,  and  C.  of  the  other  part,  where  it  was  covenanted  by  A., 
that  B.  for  consideration  hereafter  expressed  should  convey  certain 
lands  to  C. ;  C.  on  his  part,  for  the  consideration  aforesaid,  covenanted 
to  pay  B.  166/. ;  and  it  was  adjudged,  that  the  assuring  Hie  land  was 
not  a  condition  precedent.  But  tills  case  does  not  come  up  to  ours ; 
for  there  is  an  express  covenant,  that  (for  consideration  hereafter  ex- 
pressed) B.  would  convey  to  C,  and  C.  (upon  consideration  aforesaid) 
covenants  to  pay  the  money ;  and  that  must  be  forasmuch  as  A.  hath 
covenanted  that  B.  should  assure  lands  for  consideration  hereafter  men- 
tioned, that  is,  that  B.  hath  covenanted  to  pay  so  much  money ;  for  il 
is  pro  eonsideratione  pradictd ;  and  the  question  is.  What  is  meant  by 
the  words  pro  eonsideratione  pr€Bd,  f  It  is  not  said,  ^'  for  consideration 
of  conveyance  of  the  land,"  but  pro  eonsideratione  prtBd.^  which  must  bs 
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understood  in  consideration  of  the  agreement  that  B.  shocdd  oonvej, 
&c. ;  for  the  one  covenants  for  consideration  hereafter  mentioned,  which 
most  be  the  covenant  for  payment  of  the  money,  and  the  other  cove- 
nants fbr  consideration  aforesaid,  which  must  be  that  A.  covenanted 
that  B.  should  convey.  But  I  must  needs  say,  there  is  another  home 
case ;  it  was  also  in  the  time  of  King  Charles  the  First,  and  it  was  on 
mutual  promises  to  stand  to  an  award  between  A.  and  B.,  and  laid  in 
consideration  A.  on  his  part  did  promise  to  stand  to  the  award,  B.  on 
his  part  did  promise  to  stand  to  it ;  and  the  award  was  made,  that  A. 
should  pay  B.  10/.,  in  consideration  whereof  B.  should  enter  into  an 
obligation  to  release  unto  A.  all  actions ;  A.  brings  an  action  against  B. 
for  not  entering  into  the  obligation  according  to  the  award ;  and  he  did 
aver,  that  he  had  done  aU  on  his  part,  but  that  B.  had  not  entered  into 
the  obligation ;  and  the  exception  was  taken,  that  there  was  no  aver- 
ment of  the  payment  of  the  10/.,  in  consideration  whereof  he  was  to 
have  entered  into  the  bond ;  but  it  was  said,  there  needed  no  averment, 
and  this  is  fhll  against  me.  But  Rolle  himself  there  says,  the  Court 
were  divided.  And  1  Cro.  384,  gives  a  quite  contrary  report  of  the 
case,  and  says :  Jones  and  Berkely  held  it  a  condition  precedent  against 
Croke ;  so  I  rather  believe  Croke,  who  was  one  of  the  Judges,  and  tells 
yon  himself  was  of  a  contrary  opinion.  And  as  to  Haye's  case,  which 
is  also  in  1  Roll.  Abr.  ubi  mpra^  it  is  reported,  1  Cro.  483,  and  it  has 
no  such  point  in  it.  These  authorities,  therefore,  are  well  answered. 
There  are  some  other  scattered  authorities  in  the  books  of  this  kind. 
But  let  us  now  see  the  reason  of  the  thing.  What  is  the  reason  that 
mutual  promises  shall  bear  an  action  without  performance?  One's  bar* 
gain  is  to  be  performed  according  as  he  makes  it.  If  he  make  a  bar- 
gain, and  rely  on  the  other's  covenant  or  promise  to  have  what  he 
would  have  done  to  him,  it  is  his  own  fault.  If  the  agreement  be,  that 
A.  shall  have  the  horse  of  B.,  and  A.  agree  that  B.  shall  have  his  money, 
they  may  make  it  so ;  and  then  there  needs  no  averment  of  performance 
to  maintain  an  action  on  either  side ;  but  if  it  appear  by  the  agreement 
that  the  plain  intent  of  either  party  was  to  have  the  thing  to  be  done 
to  him  performed  before  his  doing  what  he  undertakes  of  his  side,  it 
must  be  then  averred ;  as,  where  a  man  agrees  to  give  so  much  money 
for  a  horse,  it  is  plain  he  meant  to  have  the  horse  first,  and,  therefore, 
he  says  the  money  shall  be  given  for  the  horse.  And  it  would  be  veiy 
dangerous  to  make  every  cursory  agreement  of  parties  to  amount  to 
mutual  promises  to  bear  an  action  without  averment  of  performance ; 
and,  therefore,  if  two  meet,  and  the  one  has  a  horse  to  sell,  and  the 
other  would  buy  one,  and  they  agree  on  the  price,  and  then  part  with* 
out  any  earnest,  or  reducing  the  matter  solemnly  into  writing,  there, 
though  there  be  no  words  of  condition  precedent,  such  cursory  agree 
ment  ought  not  to  be  admitted  as  evidence  of  a  mutua  agreement ; 
and  it  ought  not  to  pass  for  a  contract,  but  rather  for  a  bare  com- 
munication. Vide  Dy.  80 ;  Style,  32.  But  if  there  be  a  solemn  trans- 
action, as  writing,  as  that  A.  would  deliver  his  horse  to  B.,  and  no 
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time  appointed,  and  that  B.  should  paj  so  much  monej  to  A.,  there, 
if  there  be  not  the  word  ^^  for/'  or  other  words  of  condition  precedent, 
a  mutual  action  will  lie,  without  averment  of  performance ;  but  if  it  be 
only  a  discourse,  without  the  solemnity  of  writing,  earnest,  Sbq.^  it 
ought  not  to  be  allowed.  There  is  a  case  in  2  Mod.  83.  In  assumpsit 
the  plaintifT  declared,  that  in  consideration  that  he  promised  to  assign 
to  the  defendant  his  interest  in  certain  land,  the  defendant  promised  to 
pay  him  prainde  so  much  money,  and  averred  that  he  offered  to  assign 
the  interest ;  but  that  matter  being  not  well  pleaded,  the  question  was, 
whether  it  was  necessary  to  aver  performance ;  and  held,  on  the  reason 
of  Ughtred's  case,  that  it  was  not.  And  this  will  be  a  light  to  the 
reasons  of  North  v.  Wild  [Ware  v,  Chappell?]  there.  Vide  Style, 
186.  Covenants  were  between  A.  and  B.,  that  A.  should  bring  500 
soldiers  to  such  a  place,  by  a  day  certain,  to  be  transported ;  and  that 
B.  should  attend  there  then  with  ships  to  transport  them,  and  both 
parties  failed ;  and  the  question  was,  Whether,  though  A.  had  brought 
no  soldiers,  B.  had  broke  his  covenant,  in  not  being  ready  with  ships? 
And  held,  that  B.  had  broke  his  covenant,  though  A.  had  not  brought 
the  soldiers.  But  this  differs  fix>m  our  case ;  for  there  are  two  distinct 
acts  to  be  done,  one  is  to  be  ready  with  the  soldiers,  and  the  other  with 
ships;  and  the  performance  of  the  one  does  not  depend  upon  the 
other ;  the  doing  of  the  one  is  not  the  reward  for  the  doing  of  the 
other ;  but  they  are  distinct  acts,  and  each  party  to  do  his  part ;  there 
was  also  a  day  appointed.  And.  this  is  not  a  hard  case,  fo.  they  are 
mutual  acts  not  depending  the  one  on  the  other.  But  in  our  case  the 
money  was  to  be  paid  for  the  release,  and  a  vast  difference.  And  the 
7L  being  to  be  paid  in  consideration  of  making  the  release,  the  words 
*^  in  consideration  *'  make  a  condition  precedent,  which,  till  performed, 
does  not  entitie  the  plaintiff  to  action.  Then  the  7/.  were  not  demand- 
able  here,  and  consequently  not  dischargeable  by  the  general  release 
of  all  demands. 

Another  objection  was,  that  the  plaintiff  had  not  averred  a  release 
given,  or  tendered  by  him,  as  he  ought  to  have  done.  But  here  suflS- 
cient  appears  that  it  was  done ;  for  he  avers  performance  of  all  that 
was  to  be  done  on  iiis  side ;  and  that  general  averment,  though  in- 
formal, and  besides  wants  time  and  place,  for  which  it  had  been  bad 
on  demurrer,  is  helped  by  the  defendant's  passing  it  over  and  pleading 
a  release,  whereby  he  admits  the  plaintiff  had  a  cause  of  action.  And 
there  are  stronger  cases  than  this  in'  the  books,  where  pleading  over  has 
helped  an  insufficient  declaration.  8  H.  6,  8.  Debt  upon  indentures, 
in  which  there  was  a  penalty  in  which  the  defendant  did  bind  himself, 
if  he  did  not  perform  all  the  covenants  in  the  said  indentures;  and 
regularly  in  such  cases  the  way  is,  for  the  plaintiff  to  set  forth  the 
indentures,  and  to  assign  breach  of  one  of  the  covenants  in  certain ; 
and  in  debt  for  the  penalty  he  said  generally  that  the  defendant  had 
broke  all  the  covenants  in  that  indenture,  without  showing  any  one  in 
certain ;  the  defendant  pleaded  a  collateral  matter  in  bar,  and  aciUudged 
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tbe  dedantioo  had  been  bad  on  demurrer,  but  that  the  plea  over  cured 
it,  though  the  breach  was  double  and  uncertain.  9  H.  6, 16, 19.  And 
it  was  so  adjudged  in  this  court,  in  Bemaid  v.  Michel.^  But  a  fhU 
authority  is  that  of  Vivian  t;.  Shipping:'  though  they  agreed  the 
money  awarded  was  to  be  paid  before  the  other  was  to  enter  into  the 
obligation  to  the  plaintifT,  yet  the  plaintiff  did  not  expressly  aver  pay- 
ment, but  genendly,  as  here,  that  he  had  performed  all  on  his  side ; 
and  that  was  adjudged  good  after  plea  pleaded.  So  we  all  agree  the 
Judgment  ought  to  be  aflOrmed ;  for  there  was  no  money  due  to  the 
plaintiff  till  release  of  the  equity  of  redemption,  and  therefore  none 
demandable  till  then,  and  eonseqnently  a  release  of  all  demands  oould 
not  bar  it. 

NoTK.  In  this  case  Cowper  offered  this  diversity  in  relation  to 
mutual  promises,  that  where  the  promise  is  of  a  valuable  thing  to  the 
defendant,  there  such  promise,  without  any  performance,  may  be  a 
good  consideration ;  bnt  where  the  promise  is  not  of  a  thing  vahiable, 
but  may  be  a  consideration  because  a  trouble  to  the  party  promising, 
there  such  promise,  without  a  performance,  cannot  be  a  consideration, 
because  such  promise  cannot  be  a  trouble. 

But  per  Holt,  C.  J.  No  diversity  at  all ;  bnt  the  cases  are  the 
same  upon  the  learning  laid  down  above. 


CALLONEL  v.  BBI66S. 
At  Nisi  Prius,  cobam  Holt,  C.  J.,  Trikitt  Tkrm,  1708. 

[Beported  in  1  Salkeld,  112.] 

Ah  agreement  was,  that  the  defendant  should  pay  so  much  money 
six  months  after  the  bargain,  the  plaintiff  transferring  stock.  The 
plaintiff  at  the  same  time  gave  a  note  to  the  defendant  to  transfer  the 
stock,  the  defendant  paying,  &c.  Etper  Holt,  C.  J.  If  either  party 
would  sue  upon  this  agreement,  the  plaintiff  for  not  paying,  or  the  de- 
fendant for  not  transferring,  the  one  must  aver  and  prove  a  transfer  or 
a  tender,  and  the  other  a  payment  or  a  tender ;  for  transferring  in  the 
first  bargain  was  a  condition  precedent ;  and  though  there  be  mutual 
promises,  yet  if  one  thing  be  the  consideration  of  the  other,  there  a  per- 
formance is  necessary  to  be  averred,  unless  a  certain  day  be  appointed 
for  performance.  1  Saund.  819.  If  I  sell  you  my  horse  for  lOZ.,  if  you 
will  have  the  horse  I  must  have  the  money ;  or  if  I  will  have  the  money 
you  must  have  the  horse ;  therefore  he  obliged  the  plaintiff  either  to 
prove  a  transfer,  or  a  tender  and  refusal  within  the  six  months. 

a  1  Vent  IH  ia8»  2  Keb.  764,  766.  •  Cio.  Car.  881 
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LOCK  V.  WRIGHT. 
Im  thb  Kixo^b  Bekgh,  TimiirT  Tbbx,  1723. 

[BqMrttd  m  1  8trwtg9,  609.] 

Thk  plaintiff  declares,  that  the  defendant  by  hia  writing  indented 
agreed  with  the  plaintiff,  that  he  (the  defendant)  would  aocept  of  the 
plaintiff  500^  fourth,  sabscriptlon  so  soon  as  the  receipts  should  be 
delivered  out  by  the  company,  and  would  pay  for  the  same  950/.  on 
the  5th  of  November  next  after  the  date  of  the  writing.  Then  he 
avers,  that  the  defendant  did  not  pay  the  money  at  the  day. 

The  defendant  demurs  generally,  and  Mr.  Lingard^  fro  defendsfUe^ 
objected  that  the  plaintiff  had  not  shown  the  deliveiy  of  any  receipts, 
or  an  impossibility  of  doing  it,  and  cited,  1  Lutw.  245  ;  Salk.  171. 

Probyn^  contra,  answered,  that  there  were  mutual  remedies,  and 
therefore  it  need  not  be  shown.     1  Saund.  819  ;  1  Lev.  274. 

Etrb,  J.,  doubted  whether  here  was  a  mutual  remedy,  for  the 
plaintiff  does  not  covenant  to  deliver,  but  the  other  only  to  accept ; 
to  which  Fortescue,  J.,  inclined.  S^  pw  Fbatt,  G.  J.  The  time 
for  payment  of  the  money  is  certain  at  all  events;  but  as  for  the 
delivery  of  the  receipts,  that  was  left  uncertain,  because  it  was  impos- 
sible to  fix  the  time  for  that,  and  if  the  defendant  has  made  a  foolish 
bargain  in  undertaking  to  pay  the  money  on  the  5th  of  November, 
whether  he  had  the  receipts  or  not,  we  cannot  help  him.  The  nature 
of  these  contracts  is  for  the  other  party  to  give  a  deed  obliging  himself 
to  deliver  the  stock,  but  even  upon  this  agreement  I  should  think  the 
defendant  would  have  his  remedy.  In  the  case  of  a  deed-poll,  if  the 
lessee  enters  and  enjoys  the  land,  the  other  shall  maintain  debt  for  rent, 
and  yet  the  whole  is  tiie  words  of  the  lessor. 

Pasch.  8  Geo.  It  was  argued  a  second  time  by  Wett^  pro  dsfmdenU. 
It  will  not  be  disputed  but  that  generally  speaking  the  word  pro  will 
create  a  condition  precedent,  1  Vent.  147;  2  Mod.  83;  1  Lev.  87; 
Salk.  112,  and  that  it  will  do  so  in  this  case,  if  I  can  clear  it  iVom  two 
objections  that  have  been  made.  1.  That  here  is  a  mutual  remedy; 
and,  2.  That  here  is  a  particular  day  fixed  for  the  payment  of  t^e 
money. 

As  to  the  first,  that  is  begging  the  question,  for  I  take  it  there  la 
not  a  mutual  remedy,  the  words  being  the  words  of  the  defendant  only, 
^^  That  he  will  accept  the  subscription,  and  pay  for  the  same ;  ^  which 
lays  the  plaintiff  under  no  obUgation  to  deliver  the  receipts.  1  Saund. 
820. 

2.  As  to  the  second  objection,  that  here  is  a  particular  day  appointed 
for  payment  of  the  money,  I  do  admit,  that  if  it  appeared  upon  the 
contract  that  such  a  day  must  of  necessity  happen  before  the  receipts 
could  be  delivered,  it  would  then  be  very  difilcult  to  answer  it ;  bat 
that  is  not  this  case,  for  the  company  might  if  they  pleased  have  given 
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ont  the  receipts ;  and  that  brings  the  case  within  the  distinction  lail 
down  by  Lord  Chief  Justice  Holt  in  the  case  of  Thorpe  v.  Thorpei 
Salk.  171.  Besides,  it  is  observable  that  this  is  an  entire  covenant  to 
accept  and  pay,  so  that  he  is  not  to  pay  till  he  can  accept.     Lntw.  490. 

Reeve^  contra.  I  admit  the  first  part  of  Mr.  Wesf  s  argument,  but 
insist  on  the  two  objections  he  has  taken  notice  of,  as  sufficient  to  bring 
this  case  out  of  the  reach  of  that  general  doctrine. 

Here  is  a  certain  sum  to  be  paid  at  a  certain  day,  and  that  too  before 
the  other  part  of  the  contract  could  possibly  be  performed.  The 
Court  will  take  notice  of  the  South  Sea  Acts,  and  by  that  of  7  Geo.  Stat.  2, 
it  appears  the  receipts  could  not  be  delivered  by  the  5th  of  November ; 
so  that  this  case  falls  within  the  first  distinction  of  Thorpe  v.  Thorpe, 
that  if  a  day  be  appointed  for  payment  of  the  money,  and  that  day  is  to 
happen  before  the  thing  can  be  performed,  an  action  may  be  brought 
for  the  money  before  the  thing  be  done ;  because  it  appears  the  party 
relied  upon  Ills  remedy. 

But  then,  say  they,  here  is  no  mutual  remedy.  But  I  take  it  that, 
this  being  an  agreement  by  indenture,  the  Court  will  intend  it  was  exe- 
cuted by  both  parties.  As  to  the  cases,  they  are  all  of  parol  agreements, 
where  a  consideration  must  appear  to  make  it  a  binding  promise ;  but 
here  the  action  will  be  maintainable  on  the  bare  covenant  to  pay,  with- 
out any  consideration  at  all,  and  therefore  the  pro^  &c.,  may  be  left  out. 

Ai>jouBMATUR.  And  this  Term  Pratt,  C.  J.,  delivered  the  resolu- 
tion of  the  Court. 

This  is  an  action  upon  a  deed-poll  made  by  the  defendant,  and 
whereby  he  covenants  to  accept  so  much  stock,  and  to  pay  for  the  same ; 
and  the  plaintiff  in  an  action  for  the  money  has  not  averred  a  delivery 
or  tender  of  the  stock,  and  for  this  fisiult  we  are  all  of  opinion  the 
declaration  is  not  good. 

The  intent  of  the  parties  appears  to  be,  that  one  should  have  the 
money,  and  the  other  the  stock ;  and  not  that  either  should  perform  his 
part  of  the  agreement,  and  lay  himself  at  the  mercy  of  the  other  for  the 
equivalent.  This  is  not  a  covenant  entered  into  by  both  parties,  upon 
which  each  will  have  his  mutual  remedy ;  but  it  is  the  deed-poll  of  the 
defendant  only;  and  therefore,  though  upon  delivery  or  tender  of 
the  stock  the  plaintiff  will  have  his  remedy  for  the  money,  yet  the 
defendant  on  the  other  side,  upon  payment  of  the  money,  will  have  no 
remedy  to  compel  the  delivery  of  the  stock;  and  having  no  such 
remedy  he  shall  not  be  obliged  to  pay  the  money  till  the  consideration 
for  wMch  it  is  payable  is  performed. 

The  word  j9ro  will  be  either  a  condition  precedent  or  subsequent,  as 
wiU  best  answer  the  intent  of  the  parties :  in  tliis  case  it  must  be  a 
condition  precedent,  because  otherwise  the  intention  of  the  defendant 
to  have  the  stock  for  his  money  can  never  take  effect ;  and  this  is  proved 
by  7  Co.  10,  and  1  Inst.  204,  where  the  annuity  pro  una  acra^  says  the 
book,  supposes  the  acre  to  be  first  granted. 

The  case  of  Callonelv.  Briggs  (Salk.  112)  was  not  so  strong,  for  there 
VOL.  n. — 2 
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was  a  promise  to  transfer,  which  gave  a  matiial  remedy,  bat  jet  Holt, 
C.  J.,  held  the  plaintiff  to  show  a  tender,  because  that  was  the 
consideration  for  the  defendant's  payment  of  the  money.  And  tiie 
ease  he  there  puts,  of  the  sale  of  a  horse  for  10/.,  is  exactly  the  same 
with  this. 

The  resolutions  that  were  mentioned  at  the  bar  of  the  case  of  Thorpe  v. 
Thorpe,  are  all  founded  on  great  reason;  and  the  first  of  them  is 
agreeable  to  the  resolution  of  this  case,  which  is  an  executory  contract, 
where  one  is  to  do  the  act,  and  for  the  doing  thereof  the  other  is  to 
pay. 

And  this  difference  between  a  mutual  covenant  and  a  deed-poll  is 
likewise  taken  and  allowed  in  the  case  of  Pordage  v.  Cole,  1  Saund. 
820,  where  the  Court  were  of  opinion  the  defendant  had  his  remedy, 
^^  otherwise  (says  the  book)  it  would  have  been,  if  the  deed  had  been 
the  words  of  the  defendant  only,"  which  is  this  case. 

For  these  reasons  we  are  all  of  opinion  the  defendant  must  have 
Judgment. 


JOHN    THOMAS   v.    MARGARET    CADWALLADER,    Admin%9' 

tratrix  of  Chables  Cadwalladeb. 

Ik  thb  Commok  Pleas,  Novembeb  24,  1744. 

[Reported  in  Wtlle$,  406.] 

CoYENAin^.  The  plaintiff  declares  upon  an  indenture  dated  lOUi  of 
February,  1720,  whereby  the  plaintiff  and  one  Rebecca  Thomas,  since 
deceased,  demised  to  Charles  Cadwallader  a  messuage  and  tenement  in 
Bishop's  Castle  with  the  stable,  mill,  garden,  and  backside  or  yard  thereto 
belonging  (except  as  therein  excepted) ,  to  hold  the  same  fW>m  the  25th 
of  March  then  next  for  twenty-one  years  under  the  rent  of  10/L  a  year, 
payable  at  Michaelmas  and  Lady-day.  And  the  said  Charles  did  there- 
by covenant  for  himself,  his  executors,  administrators,  and  assigns,  to 
and  with  the  said  John  Thomas,  his  heirs  and  assigns,  that  he,  the  said 
Charles,  his  executors,  administrators,  and  assigns,  should  and  wouldt 
fix>m  time  to  time  and  at  all  times  during  the  said  term,  uphold,  main* 
tain,  repair,  and  keep  the  said  messuage  and  other  the  demised  buildings 
thereto  belonging  in  good  and  sufficient  repair,  and  the  same,  at  the  end 
or  sooner  determination  of  the  said  term,  should  and  would  surrender 
and  yield  up  to  the  said  John  and  Rebecca,  their  heirs  and  assigns,  in 
good  and  tenantable  order  and  repair,  he,  the  said  John,  his  heirs  and 
assigns,  finding,  allowing,  and  assigning  timber  sufficient  for  such  repar- 
ations during  the  said  term,  to  be  cut  and  carried  by  the  said  Charles, 
his  executors,  administrators,  and  assigns. 

And  the  plaintiff  sets  forth  that  Charles  entered  by  yirtue  of  the  said 
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indenture,  and  being  possessed  of  the  said  demised  premises,  died  at 
Ludlow,  on  ttie  22d  of  April,  1785 ;  and  that  administration  of  all  hia 
goods,  &c.,  with  his  will  annexed,  was  afterwards  duly  granted  to  the 
defendant,  who  by  virtue  thereof  entered  upon  the  demised  premises, 
and  was  possessed  thereof  until  the  end  of  the  said  term,  and  that  at  the 
end  of  the  said  term  of  twenty-one  years,  and  for  the  space  of  five 
years  then  before,  the  said  messuage  and  other  the  demised  buildings 
thereto  belonging  were  greatly  ruinous  and  in  decay,  and  wanted  neces- 
sary reparations  and  amendments ;  and  that  the  defendant  during  her 
possession  of  the  said  messuage,  dbc,  did  not  uphold,  maintain,  repair, 
and  keep  the  same  in  good  and  sufficient  repair,  and  the  same  at  the  end 
of  the  said  term  surrender  and  yield  up  in  good  and  sufficient  order  and 
reparation,  but  at  the  end  of  the  said  term  left  the  same  so  in  decay* 
and  wanting  great  reparations  as  aforesaid ;  contraiy  to  the  form  and 
effect  of  the  said  covenant,  &c. ;  and  lays  his  damage  at  100/. 

The  defendant  pleads  that  the  plaintiff  during  the  said  term  did  not 
find,  allow,  or  assign  timber  sufficient  for  upholding,  repairing,  main- 
taining, or  keeping  the  said  messuage  and  other  the  said  demised  prem- 
ises in  good  and  sufficient  repair ;  to  which  the  plaintiff  demurs  generally, 
and  the  defendant  joins  in  demurrer. 

And  upon  this  it  came  in  judgment  before  the  Court. 

Bootlsy  Seijt.,  for  the  plaintiff,  insisted  on  three  things :  — 

1.  That  the  plea  was  too  general ;  it  only  saying  that  the  plaintiff 
during  the  term  did  not  find,  &c. 

2.  That  the  finding  of  timber  by  the  plaintiff  was  not  a  condition 
precedent,  but  a  mutual  or  reciprocal  covenant ;  and  consequently  thai 
the  breach  of  it  cannot  be  pleaded  to  an  action  brought  on  ^e  covenant 
of  the  lessee. 

8.  That  if  it  could  be  insisted  on  by  way  of  plea,  yet  that  a  request 
ought  to  have  been  pleaded. 

And  he  cited  the  case  of  Warren  v.  Asters,  Sir  Tho.  Jon.  206,  where 
the  lessor  covenanted  that  the  lessee  should  have  liberty  to  cut  trees 
ftnr  repahing,^  he  making  good  the  fences  and  ditches,  and  it  was  holden 
not  to  be  a  condition,  but  a  mutual  covenant.  That  the  word  '^  paying** 
has  been  held  to  be  a  covenant  and  not  a  condition.'  And  he  dted 
a  case  in  B.  R.,  reported  in  Lucas,*  158, 189,  and  222,  where  it  was  held 
that,  if  a  man  covenanted  to  pay  money  due  on  a  judgment  to  a  person, 
he  assigning  the  judgment,  in  an  action  of  covenant  brought  for  non- 
liayment  of  the  money,  the  defendant  could  not  insist  that  the  plaintiff  j 

^  This  case  is  not  aocoralelj  stated.  It  was  an  action  of  trespass  by  a  lessee  for 
years ;  to  which  the  defendant  pleaded  that  Martin,  who  had  leased  to  the  plaintiff, 
excepted  the  trees  with  liberty  to  cut  and  carry  them  away,  he  mending  the  fences 
and  filling  np  the  pits,  and  that  Martin  afterwards  granted  the  trees  and  the  liberty 
to  the  defendant ;  and  then  he  justified  under  this  liberty,  &c  The  plaintiff  demurred, 
and  showed  for  cause  that  the  defendant  had  not  alleged  that  he  had  mended  the 
fences  and  filled  up  the  pits ;  but  it  was  not  allowed,  because  it  was  not  a  conditton« 
bot  a  coTenant  for  which  the  lessee  had  a  remedy  by  action. 

*  The  case  of  Sir  George  Bickerstaffe,  cited  ib. 

*  10  Modem. 
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had  not  assigned  the  judgment,  it  being  a  mutnal  covenant  and  not  a 
condition  precedent.  He  cited  likewise  3  Lev.  41 ;  the  case  of  Pordage 
V.  Cole,  1  Saund.  819 ;  and  1  Rol.  Abr.  518,  the  case  of  Holder  v. 
Tajlor ;  to  show  that  these  words  in  the  present  case  are  not  to  be  con* 
sidered  as  a  condition,  but  as  a  mutual  covenant.  But  in  the  case  cited 
out  of  Rolle,  the  words  are  plainly  words  of  covenant ;  and  it  is  there 
said  that  if  the  words  had  been  that  the  lessee  should  repair,  provided 
the  lessor  find  him  great  timber  for  it,  thej  would  not  have  been  con- 
sidered as  a  covenant  on  the  part  of  the  lessor,  but  as  a  qualification  of 
the  covenant  of  the  lessee ;  so  that  this  case  is  rather  an  authority 
against  the  plaintifr. 

He  insisted  likewise  that  if  this  were  necessary  to  be  done  by  the 
plaintiff,  yet  that  the  first  act  was  to  be  done  by  tilie  lessee ;  for  that  he 
was  to  request  the  plaintiff  to  find  the  timber ;  and  that  he  ought  like- 
wise to  show  that  these  were  such  repairs  for  which  timber  was  neces- 
sary, for  which  puix>ose  he  cited  1  Bol.  Abr.  465.  pi.  28.^ 

Hayward^  Serjt.,  for  the  defendant,  did  not  much  insist  that  the  plea 
was  good,  but  said  that  the  declaration  was  bad ;  and  that  then  it  was 
immaterial  whether  the  plea  were  good  or  not.  He  said  that  these 
could  not  be  considered  as  mutual  covenants,  for  that  the  finding  of 
tunbe^  was  a  condition  precedent,  or  the  qualification  of  the  lessee's 
cov^ant.  That  %p$o  faetente  and  ti  tpse  fecerit  have  exactly  the  same 
meaning ;  and  that  if  the  words  had  been  «t  ipu  invenerit^  it  had 
undoubtedly  been  a  condition  precedent.  That  the  breach  therefore  is 
not  assigned  upon  the  covenant  in  the  deed ;  for  the  covenant  to  repair 
is  a  qualified  covenant,  and  wh  modoy  and  the  breach  is  assigned  of  an 
absolute  covenant  to  repair.  He  cited  the  case  of  Large  v.  Cheshire, 
1  Yentr.  147 ;  1  Rol.  Abr.  414 ;  and  2  Danvers,  229,  title  ''  Covenant,** 
(C) ,  ss.  2  and  3,  where  it  is  holden  that  though  the  word  ^  ^  agreed  "  makes 
a  covenant,  yet  that  '^provided  always"  makes  no  covenant,  but  is  a 
condition  precedent.  And  he  put  tiie  case  that  a  man  should  cove- 
nant with  A.  to  go  to  York,  A.  finding  him  a  horse  for  that  purpose ; 
where  it  was  plain  that  the  covenantor  was  not  obliged  to  go  to  York 
unless  A.  provided  him  a  horse;  which  case  (he  said)  was  exactly 
parallel  with  the  present.  He  therefore  insisted  that  the  plaintiff  ought 
to  have  set  forth  in  his  declaration  that  he  was  always  ready  to  find  and 
assign  him  timber,  and  that  not  having  done  so  the  declaration  was 
insufScient. 

We  were  all  of  that  opinion,  and  gave  no  opinion  upon  the  plea. 

I  thought  that  none  of  the  cases,  though  in  my  opinion  they  had 
gone  too  far  already,  came  up  to  the  present  case,  for  tiiiat  this  finding 

^  Holder  v.  Taylor.  "  If  a  man  lease  a  mill  for  years,  and  the  lessee  coyenant 
to  repair  the  mill,  and  the  lessor  covenant  to  find  him  great  timber  for  it,  the  lessee 
ongbt  to  give  notice  to  the  lessor  how  much  will  safflce  for  the  reparation,  and  not 
demand  in  general  timber  for  reparation ;  otherwise  the  lessor  is  not  boand  to  delirer 
any" 
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of  timber  was  a  thing  in  its  nature  neoessaiy  to  be  done  first,  and  there^ 
fore  must  be  considered  as  a  qualification  of  ttie  lessee's  covenant. 
When  two  covenants  in  a  deed  have  no  relation  to  each  other,  I  was 
dearly  of  opinion  that  the  non-performance  otone  could  not  be  pleaded 
In  bar  to  an  action  brought  for  the  breach  of  another  covenant  in  the 
same  deed ;  and  for  this  plain  reason  amongst  others  that  the  damages 
sustained  by  the  breach  of  one  such  covenant  may  not  be  at  all  adequate 
to  the  damages  sustained  by  the  breach  of  the  other ;  and  therefore  I 
held  that  all  the  cases  were  right  where  nothing  more  was  determined. 
The  case  of  assigning  the  judgment  is  plainly  different ;  for  a  man  may 
pay  the  money  before  the  judgment  is  assigned.  The  case  of  paying 
rent  is  also  different,  because  a  man  may  enjoy  the  land,  nay,  ougbt  to 
ei\]oy  it,  before  he  pays  rent.  The  case  of  repairing  the  hedges  and 
fences  likewise  stands  on  the  same  reasen ;  for  there  the  wood  must  be 
cut  down  before  the  hedges  and  ditches  are  mended.  But  a  man  cannot 
repair  until  the  timber  is  assigned  him  for  such  repairs.  And  the  case 
in  1  Rol.  Abr.  518,  and  that  in  Danvers,  229,  are  strong  authorities  for 
the  defendant;  for  the  word  '^provided,"  which  was  there  holden  to 
make  a  condition,  is  not  so  strong  an  expression  as  the  words  ^'  finding 
and  allowing"  in  the  present  case.  But  I  expressed  my  dislike  of 
those  cases,  though  they  are  too  many  to  be  now  overruled,  where  it  is 
determined  that  the  breach  of  one  covenant,  though  plainly  relative  to 
the  other,  cannot  be  pleaded  in  bar  to  an  action  brought  for  the  breach 
of  the  other,  but  the  other  party  must  be  left  to  bring  his  action  for  the 
breach  of  the  other ;  as  where  there  are  two  covenants  in  a  deed,  the 
one  for  repairing  and  the  other  for  finding  timber  for  the  reparations ; 
this  notion  plainly  tending  to  make  two  actions  instead  of  one,  and  to  a 
circuity  of  action  and  multiplying  actions,  both  which  the  law  so  much 
abhors.  If  therefore  this  were  a  new  point,  I  should  be  inclined  to  be 
of  opinion  that,  though,  where  there  are  mutual  covenants  relative  to 
one  another  in  the  same  deed,  a  plaintiff  is  not  obliged,  in  an  action 
brought  for  the  breach  of  them,  to  aver  the  performance  of  the  covenant 
which  is  to  be  performed  on  his  part,  yet  that  the  defendant  in  such 
action  may  in  his  plea  insist  on  the  non-performance  of  the  covenant  to 
be  performed  on  the  part  of  the  plaintiff;  but  this  has  been  so  often 
determined  otherwise,  that  it  is  too  late  now  to  alter  the  law  in  this 
respect.  But  where  words  make  a  condition  precedent  or  a  qualification 
of  a  covenant,  as  the  present  case  plainly  is,  all  the  cases  agree  that  the 
plaintilf  in  his  declaration  must  aver  the  performance  of  such  condition 
or  qualification. 

And  my  brothers  Abney  and  Burnett  being  both  of  the  same  opinion 
with  me,  Judgment  wot  given  for  the  defendanl. 
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KINGSTON  V.  PRESTON. 
In  the  King's  Bench,  Easter  Term,  177S. 

[fiqMftMf  tfi  a  Dtmgla$,  689.^] 

This  was  an  action  of  debt  for  non-performance  of  covenants  contained 
in  certain  articles  of  agreement  between  the  plaintiff  and  the  defendant. 
The  declaration  stated :  That,  by  articles  made  the  24th  of  March, 
1770,  the  plaintiff,  for  the  considerations  thereinafter  mentioned,  cove- 
nanted with  the  defendant  to  serve  him  for  one  year  and  a  quarter 
next  ensuing,  as  a  covenant  servant,  in  his  trade  of  a  silk-mercer,  at 
200/.  a  year,  and,  in  consideration  of  the  premises,  the  defendant 
covenanted  that,  at  the  end  of  the  year  and  a  quarter,  he  would  give 
up  his  business  of  a  mercer  to  the  plaintiff,  and  a  nephew  of  the 
defendant,  or  some  other  person  to  be  nominated  by  the  defendant, 
and  give  up  to  them  his  stock  in  trade,  at  a  fair  valuation ;  and  that, 
between  the  young  traders,  deeds  of  partnership  should  be  executed 
for  fourteen  years,  and  from  and  immediately  aifter  the  execution  of 
the  said  deeds  the  defendant  would  permit  the  said  young  traders  to 
carry  on  the  said  business  in  the  defendant's  house.  Then  the  declar- 
ation stated  a  covenant  by  the  plaintiff,  that  he  would  accept  the 
business  and  stock-in-trade,  at  a  fair  valuation,  with  the  defendant's 
nephew,  or  such  other  person,  <&c.,  and  execute  such  deeds  of  partner- 
ship, and,  flirther,  that  the  plaintiff  should  and  would,  at  and  before 
the  sealing  and  delivery  of  the  deeds,  cause  and  procure  good  and 
sufficient  security  to  be  given  to  the  defendant,  to  be  approved  of  by 
the  defendant,  for  the  payment  of  250/.  monthly  to  the  defendant,  in 
lieu  of  a  moiety  of  the  monthly  produce  of  the  stock  in  trade,  until 
the  value  of  the  stock  should  be  reduced  to  4,000/.  Then  the  plaintiff 
averred  that  he  had  performed  and  been  ready  to  perform  his  cove- 
enants,  and  assigned  for  breach  on  the  part  of  the  defendant,  that  he 
had  refhsed  to  surrender  and  give  up  his  business  at  the  end  of  the 
said  year  and  a  quarter.  The  defendant  pleaded :  1.  That  the  plain- 
tiff did  not  offer  sufficient  security;  and,  2,  That  he  did  not  give 
sufficient  security  for  the  payment  of.  the  250/.,  &c.  And  the  plaintiff 
demurred  gener^y  to  both  pleas.  On  the  part  of  the  plaintiff,  the 
case  was  argued  by  Mr.  BuUer^  who  contended  that  the  covenants 
were  mutual  and  independent,  and  therefore  a  plea  of  the  breach  of 
one  of  the  covenants  to  be  performed  by  the  plaintiff  was  no  bar  to 
an  action  for  a  breach  by  the  defendant  of  one  which  he  had  bound 
himself  to  perform,  but  that  the  defendant  might  have  his  remedy  tor 
the  breach  by  the  plaintiff  in  a  separate  action.  On  the  other  side, 
Mr.  Gro9€  insisted  that  the  covenants  were  dependent  in  their  nature, 
and  therefore  performance  must  be  alleged.  The  security  to  be  given 
for  the  money  was  manifestiy  the  chief  object  of  the  transaction,  and  it 
would  be  hiffhly  unreasonable  to  construe  the  agreement  so  as  to  oblige 

^  Alflo  reported  in  Lofft,  194. 
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the  defendant  to  give  up  a  beneficial  business,  and  valuable  stoi'lc-iiu 
trade,  and  trost  to  the  plaintitr*8  personal  security  (who  might,  and 
indeed  was  admitted  to  be  worth  nothing) ,  for  the  performance  of  hia 
part. 

In  delivering  the  judgment  of  the  Court,  Lobd  Maksfivij)  ex- 
pressed himself  to  the  following  effect:  There  are  three  kinds  of 
covenants:  1.  Such  as  are  called  mutual  and  independent,  where 
either  party  may  recover  damages  fh>m  the  other  for  the  injury  he 
may  have  received  by  a  breach  of  the  covenants  in  his  favor,  and 
where  it  is  no  excuse  for  the  defendant  to  all^e  a  breach  of  the 
covenants  on  the  part  of  the  plaintiff.  2.  There  are  covenants  which 
are  conditions  and  dependent,  in  which  the  performance  of  one 
depends  on  the  prior  performance  of  another,  and  therefore,  till  this 
prior  condition  is  performed,  the  other  party  is  not  liable  to  an  action 
on  his  covenant.  3.  There  is  also  a  third  sort  of  covenants,  which 
are  mutual  conditions  to  be  performed  at  the  same  time ;  and  in  these, 
if  one  party  was  ready  and  offered  to  perform  his  part,  and  the  other 
neglected  or  reflised  to  perform  his,  he  who  was  ready  and  offered 
has  fulfilled  his  engagement,  and  may  maintain  an  action  for  the 
default  of  the  other ;  though  it  is  not  certain  that  either  is  obliged  to 
do  the  first  act  His  lordship  then  proceeded  to  say,  that  the  depend- 
ence or  independence  of  covenants  was  to  be  collected  from  the  evident 
sense  and  meaning  of  the  parties,  and  that,  however  transposed  they 
might  be  in  the  deed,  their  precedency  must  depend  on  the  order  of 
time  in  which  the  intent  of  the  transaction  requires  their  performance. 
That,  in  the  case  before  the  Court,  it  would  be  the  greatest  injustice  if 
the  plaintiff  should  prevail.  The  essence  of  the  agreement  was,  that 
the  defendant  should  not  trust  to  the  personal  security  of  the  plaintiff, 
but,  before  he  delivered  up  his  stock  and  business,  should  have  good 
security  for  the  payment  of  the  money.  The  giving  such  security, 
therefore,  must  necessarily  be  a  condition  precedent^  Judgment  was 
accordingly  given  for  the  defendant,  because  the  part  to  be  performed 
by  the  plaintiff  was  clearly  a  condition  precedent. 


BOONE  V.  EYRE. 
Iv  THS  Euro's  Bknoh,  Eastbb  Tebm,  1777. 

{Reported  m  1  Beitry  BlaehUme,  278,  note.] 

Covenant  on  a  deed  whereby  the  plaintiff  conve3'ed  to  the  de- 
fendant the  equity  of  redemption  of  a  plantation  in  the  West  Indies, 
together  with  the  stock  of  negroes  upon  it,  in  consideration  of  600i. 
and  an  annuity  of  160/.  per  annum  for  his  life ;  and  covenanted  that  he 

1  Boberto  o.  Brett,  II  H.  L.  C.  337,  oec 
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had  a  good  title  to  the  plantation,  and  was  lawfhllj  possessed  of  the 
negroes,  and  that  the  defendant  shonld  quietlj  enjoy.  The  defendant 
covenanted  that,  the  plaintiff  well  and  truly  performing  all  and  every 
thing  therein  contained  on  his  part  to  be  performed,  he  the  defendant 
would  pay  the  annuity.  The  breaeh  assigned  was  the  non-payment  of 
the  annuity.  Plea :  that  the  plaintiff  was  not  at  the  time  of  making  the 
deed  legally  possessed  of  the  negroes  on  the  plantation,  and  so  had  not 
a  good  title  to  convey. 

To  which  there  was  a  general  demurrer. 

LoBD  Mansfield.  The  distinction  is  very  clear,  where  mutual  cove- 
nants go  to  the  whole  of  the  consideration  on  both  sides,  they  are 
mutual  conditions,  the  one  precedent  to  the  other.  But  where  they  go 
only  to  a  part,  where  a  breach  may  be  paid  for  in  damages,  there  the 
defendant  has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a 
condition  precedent.  If  this  plea  were  to  be  allowed,  any  one  negro 
not  being  the  property  of  the  plaintiff  would  bar  the  action. 

Judgmeni/ar  the  flaintiff.^ 


THE  DUKE  OF  ST.  ALBANS  t;.  SHORE. 

In  thb  Cohhon  Plrab,  Junb  29,  1780. 

[RtporUd  in  1  Htwry  Blackttone,  S70.] 

Debt  for  5002.,  the  penalty  of  articles  of  agreement 

The  declaration  stated  the  agreement  to  have  been  made  between 

the  plaintiff  and  defendant  on  the  30th  of  March,  1878,  by  which  the 

defendant  was  to  purchase  of  the  plaintiff  a  certain  farm  with  the 

appurtenances,  together  with  an  acre  and  half  of  boggy  land,  at  the  price 

1  Asbbnnt,  J.,  added,  according  to  a  statement  by  Lord  Kenjon  in  Campbell «. 
Jones,  6  T.  R.  570,  573 :  "  There  is  a  difference  between  executed  and  executory  oot- 
enants ;  here  tbe  ooTenants  are  execated  in  part,  and  the  defendant  onght  not  to  keep 
the  estate,  because  tbe  plaintiff  has  not  title  to  a  few  negroes." 

Boone  v.  Ejre,  2  W.  Bl.  1312,  was  an  action  between  the  same  parties,  brought  for 
later  instalments  of  the  annuity.  The  defendant  pleaded  breaches  of  coTenant  on  the 
part  of  the  plaintiff.  Walker,  tot  the  plaintiff,  said,  "  As  to  the  four  last  pleas,  the 
matter  contained  therein  is  clearly  matter  of  covenant,  for  which  (if  founded  in  fact) 
the  defendant  might  bring  his  action ;  but  it  is  a  known  rule  that  covenant  cannot  be 
pleaded  against  covenant."  Glyn,  tot  the  defendant,  **  would  not  deny  the  principle 
laid  down  by  Walker,  but  only  its  application  to  the  present  case.  This  is  not  a  case 
of  mutual  covenants,  where  one  is  a  consideration  for  the  other ;  but  here,  the  per- 
formance of  the  plaintiff's  covenant  is  made  a  condition  precedent  to  the  performance 
of  those  of  the  defendant  But  per  De  Grey,  C.  J.  Where  the  participle  '  doing,' 
'  performing,'  &c.,  is  prefixed  to  a  covenant  by  another  person,  it  is  clearly  a  mutual 
covenant,  and  not  a  condition  precedent:  Hunlocke  and  Blacklowe,  2  Sannd.  155." 

See  also  Carpenter  p.  Cresswell,  4  Bing.  409 ;  Rose  v.  Poulton,  2  B.  ft  Ad.  822 ; 
Feaion  v,  Aylesford,  14  Q.  B.  D.  792. 


SBOT.  n.]  DUKS  OF  ST.  ALBANS  V.    SHOBE.  25 

of  2,594/.,  which  was  to  be  paid  at  Lady-day  then  next  in  the  fbUowing 
manner :  the  plaintiff  was  to  accept  of  a  oonyeyanoe  and  surrender  of 
certahd  copyhold  and  leasehold  premises  of  the  defendant,  at  the  price 
of  1,820/.  (to  be  deducted  ftom  the  before-mentioned  sum  of  2,594/)  > 
the  defendant  to  oonyey  those  premises  at  the  expense  of  the  plaintiff 
unless  a  fine  should  be  necessary,  the  expense  of  which  the  defendant 
was  to  pay ;  and  the  plaintiff  to  make  a  good  title  to  the  defendant  at 
his  (the  defendant's)  expense,  unless  a  fine  or  recoveiy  should  be 
necessary,  for  which  the  plaintiff  was  to  pay,  who,  on  executing  the 
oonveyanoes,  was  to  receiye  the  rest  of  the  purchase-money.  All 
timber-trees,  elms,  and  willow-trees,  which  then  were  upon  any  of 
the  above  estates,  to  be  fkirly  valued  by  two  appraisers,  and  the  prices 
or  values  thereof  to  be  paid  by  the  respective  purchasers  of  the  estates 
at  the  time  before  mentioned ;  the  rents  of  the  respective  estates  to  be 
received  by  the  owners  till  the  24th  of  March  then  next.  It  was  also 
agreed  that,  in  case  the  plaintiff  should  not  be  enabled  to  make  a  good 
title  to  the  said  estate  before  the  said  24th  of  March,  that  agreement 
should  be  void.  And  although  the  plaintiff  had  done  and  performed 
every  thing  on  his  part,  &c.,  yet,  protesting  that  the  defendant  had  not 
done  any  thing  on  his  part,  &c.,  **  in  fkct,  the  said  duke  saith,  that  he 
the  said  duke  always  from  the  time  of  the  making  of  the  said  articles 
of  agreement,  until  and  upon  the  said  twenty-fourth  day  of  March  next 
ensuing  the  date  thereof,  and  always  since  hath  been,  and  is,  capable, 
*^eady,  and  willing  to  make  a  good  title  to  the  said  William  Shore  of 
the  said  farm  and  premises,  and  boggy  land  so  agreed  to  be  purchased 
by  the  said  William  Shore  as  aforesaid,  and  to  execute  and  cause  to 
be  executed  necessary  and  proper  conveyances  and  assurances  of  the 
said  fkrm  and  premises,  and  boggy  lands,  to  the  said  William  Shore, 
if  the  said  William  Shore  would  have  drawn  and  prepared  the  same 
for  execution,  according  to  the  form  and  effect  of  the  said  articles  of 
agreement,  to  wit,  at  Hanworth  aforesaid :  And  the  said  duke  avers 
that  he  the  said  duke,  before  the  twenty-fifth  day  of  March,  being 
Lady-day,  1788,  to  wit,  on  the  twenty-second  day  of  March,  a.  d.  1788, 
at  Hanworth  aforesaid,  gave  notice  to  the  said  William  Shore,  that  he 
the  said  duke  was  ready  and  willing  at  any  time  to  make  a  good  title 
to  the  said  William  Shore  of  the  said  farm  and  premises  and  land,  so 
agreed  to  be  purchased  by  the  said  William  Shore,  and  to  execute 
and  cause  to  be  executed  proper  deeds,  conveyances,  and  assurances 
for  that  purpose,  if  the  said  William  Shore  would  prepare  the  same, 
he  the  said  duke  then  and  there  being,  and  still  being,  enabled  to 
make,  and  capable  of  making,  a  good  title  to  the  said  William 
Shore  of  the  said  farm  and  premises  and  land,  according  to  the 
fonn  and  effect  of  the  said  articles:  yet  the  said  William  Shore 
did  not,  nor  would,  on  or  before  the  said  twenty-fourth  day  of  March 
next  ensuing  the  date  of  the  said  articles  of  agreement,  nor  hath  he  at 
any  time  hitherto,  drawn  or  prepared,  or  caused  to  be  drawn  or  pre- 
pared to  be  executed  any  deed,  conveyance,  or  assurance  whatsoeveri 
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of  the  said  fann  and  premlaea  and  lands  mentioned  in  the  said  articles 
of  agreement,  and  so  agreed  to  be  purchased  by  the  said  William  Shore 
as  aforesaid,  nor  did,  nor  would  pay  the  said  purchase-money  or  any 
part  thereof,  nor  did,  nor  would  accept  the  said  title  according  to  the 
said  articles  of  agreement ;  but,  on  the  contrary  thereof,  the  said  Wil- 
liam Shore  hath  wholly  neglected  and  refhsed,  and  still  doth  neglect 
and  refhse,  to  draw  or  prepare  any  deed,  conyeyance,  or  assurance  of 
the  said  flEum,  premises,  and  land,  unto  the  said  William  Shore,  or  to 
pay  the  said  purchase-money  or  any  part  thereof,  or  in  any  wise  to 
carry  the  said  articles  into  execution,  contrary ,**  &c. 

Plea :  '^  That  the  said  duke  was  not  capable,  ready,  and  willing  to 
make,  nor  could  he,  the  said  duke,  make  a  good  title  to  the  said  Wil« 
liam  of  the  said  farm  so  agreed  to  be  purchased,  according  to  the  tenor 
and  effect  of  the  said  agreement,  dbo.  And  for  fhrther  plea,  Ac,  that 
after  the  making  of  the  said  agreement,  and  before  Lady-day  then  next 
following,  to  wit,  on  the  twentieth  of  March,  a.d.  1788,  the  said  duke 
cut  down  divers,  to  wit,  500  of  the  said  timber  trees,  500  of  the  said 
elms,  and  500  of  the  said  wiUow-trees,  in  the  said  declaration  and 
agreement  respectively  mentioned,  and  by  the  said  agreement  agreed 
to  be  valued  and  paid  for  as  in  the  said  agreement  is  mentioned,  whereby 
the  said  duke  disabled  himself  from  performing,  and  it  became,  and 
was  impossible,  for  him  to  perform  and  ftdfil  the  said  articles  of  agree- 
ment, on  his  part,  ^. ;  for  which  reason  he,  the  said  William,  declined 
and  reftased  to  carry  the  said  articles  into  execution  on  his  part,  as  he 
lawflilly  might,"  ^. 

Replication :  Issue  on  the  first  plea,  and  general  demurrer  to  the 
second.    Joinder  in  demurrer. 

This  was  aif^ed  in  Hilary  Term  last,  by  Lawrenee^  Seijt.,  for  the 
plaintiff,  and  Band^  Seijt.,  for  the  defendant,  and  a  second  time  in 
£aster  Term,  by  Le  BUme^  Seijt.,  for  the  plaintdff,  and  ManhaU^  Seijt., 
for  the  defendant. 

The  arguments  in  support  of  the  demurrer  were  in  substance  as 
follow :  — 

The  articles  of  agreement  in  this  case  divide  themst^<ves  into  two 
branches.  First,  that  the  defendant  was  to  purchase  of  the  plaintiff  a 
farm,  Ac,  for  2594^.,  in  part  of  payment  for  which  the  plaintiff  was  to 
accept  a  conveyance  of  other  premises.  Secondly,  that  the  trees  grow- 
ing  upon  any  of  the  estates  should  be  valued  and  paid  foi  by  the 
respective  purchasers.  The  object  of  the  plea  is  to  show  that  the 
plaintiff,  having  cut  down  trees  on  his  estate,  was  incapable  of  per- 
forming his  part  of  the  agreement,  and,  therefore,  that  the  defendant 
was  not  bound  to  perform  the  other  part.  In  order  to  support  the  plea, 
it  must  be  proved  that  the  matter  contained  in  it  was  a  precedent  con- 
dition ;  for  if  it  wore  not  such  a  condition,  the  non-performance  of  it 
cannot  be  pleaded  in  bar.  Where  one  part  of  an  agreement  is  not  the 
consideration  of  the  other,  non-performance  of  one  part  cannot  be 
pleaded  as  an  excuse  for  the  non-performance  of  the  other.    In  this 
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caae,  the  agreement  respecting  the  trees  was  no  part  of  the  considera- 
tion of  the  act  which  the  defendant  was  to  perform,  namelj,  to  conyey 
his  estate,  and  pay  the  residae  of  the  purdiase-money.  Where  there 
are  mntoal  remedies,  it  would  be  m]\)ust  that  the  breach  of  one  cotc- 
nant  should  be  alleged  as  a  reason  for  the  breach  of  another,  because 
the  damages  arising  from  the  one  might  be  unequal  to  those  occasioned 
by  the  other.  The  case  of  Boone  v.  Eyre  was  similar  to  the  present : 
there  the  ooyenant  was  for  well  and  truly  performing,  dec,  the  breadi 
was  non-payment,  and  the  plea  in  bar,  that  the  plaintiff  was  not  legally 
possessed  of  the  negroes  on  the  plantation.  There  Lord  Mansfield 
said,  if  the  plea  were  allowed,  any  one  negro  not  being  the  property  of 
the  plaintiff  would  bar  the  action.  So  here,  if  this  plea  were  allowed, 
any  one  tree  being  cut  down  would  be  a  bar  to  the  plaintiff's  demand. 
In  Hunlocke  V.  Blacklowe,  2  Saund.  155,  the  terms  of  the  agreement  were 
as  strong  as  the  present,  but  there  a  similar  plea  was  not  allowed.  To 
the  same  effect,  also,  is  Cole  v.  Shallett,  8  Lev.  41.  Though  these 
were  actions  of  covenant,  yet  the  statute  of  8  &  9  Will,  m.,  c.  11,  has 
put  actions  of  covenant  and  debt  for  a  penalty  on  nearly  the  same 
footing,  as  in  neither  more  than  the  real  damages  sustained  can  be 
recovered. 

On  the  part  of  the  defendant,  three  objections  were  made  to  the 
declaration :  1st.  That  the  plaintiff  had  not  shown  a  suflSdent  per- 
formance of  his  part  of  the  agreement  to  entitle  him  to  bring  an  action 
for  the  penalty.  The  conditions  in  this  case  seem  to  be  what  Lord 
Mansfield  caUs  ^^  dependent  conditions,"  in  which  the  performance  of 
one  depends  on  the  prior  performance  of  the  other ;  and,  therefore,  till 
the  prior  condition  be  performed,  the  other  party  is  not  liable  to  an 
action  for  the  non-performance  of  his  part.  Dougl.  691.  It  is  not 
enough  for  the  plaintiff  to  aver  that  he  is  ready  and  willing  to  perform 
his  part;  the  defendant  is  not  obl^ed  to  convey  his  estate  to  the 
plaintiff  before  the  plaintiff  conveys  to  him.  Even  in  covenant  to 
recover  damages  for  the  non-performance  of  this  agreement,  the 
plaintiff  must  have  shown  that  he  had  actually  done  all  in  his  power  to 
perform  his  part ;  but  this  being  debt  for  the  penalty,  an  action  of  a 
nore  harsh  nature,  the  plaintiff  must  show  a  precise  perfonnance; 
which  is  made  a  condition  precedent.  A  court  of  equity,  on  the  same 
principle,  will  not  decree  a  specific  performance  of  an  agreement, 
unless  the  party  applying  for  the  decree  has  exactly  performed  his 
part.  Wlierever  performance  is  necessary  to  be  averred,  it  must  be 
shown  with  such  certainty  that  the  Court  may  Judge  whether  the  intent 
of  the  covenant  be  performed.  5  Com.  Dig.  48.  To  make  a  good 
title  means  to  convey  by  a  good  title ;  and  he  who  is  bound  to  convey 
is  bound  to  prepare  and  tender  such  conveyances  as  are  proper  to  make 
a  good  title  to  the  grantee.  1  Roll.  Abr.  465, 1.  8 ;  2  Lev.  95 ;  1  Yentr. 
255 ;  1  Mod.  104.  If  it  be  said  that  the  defendant  must  prepare  the 
conveyances,  because  he  is  to  pay  the  expense  of  them,  the  answer  is 
that  the  law  is  otherwise.     If  nothing  be  said  of  the  expense,  it  shalJ 
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be  defrayed  by  the  grantor.  1  Roll.  Abr.  422, 1.  SO.  Bat  wbere  the 
grantee  is  to  pay  the  coste,  yet  the  grantor  mnat  prepare  the  oonvey- 
anoea.  do.  Eliz.  517.  If  he  be  bound  to  asaore  at  the  charge  of  the 
grantee,  he  must  give  notice  what  sort  of  conveyance  he  wiO.  make. 
Halling's  Case,  5  Co.  22  b.  In  the  present  case,  as  neither  party  has 
done  any  act  towards  convening  their  respective  estates,  neither  can 
bring  an  action  for  the  penalty.  Bat  if  it  should  be  holden  that  the 
defendant  was  bound  to  prepare  the  conveyances  because  he  was  to  pay 
the  expense,  yet  the  plaintiff  has  not  shown  a  sufficient  performance, 
since,  for  any  thing  that  appears,  a  fine  might  be  necessary :  and  as 
such  fine  was  to  be  at  the  expense  of  the  plaintiff,  and  he  was  bound  to 
levy  it  if  necessary,  he  ought  to  have  shown  either  that  he  had  levied  it 
or  that  it  was  not  necessary.  But  supposing  the  defendant  was  bound 
to  prepare  the  conveyance  from  the  plaintiff,  then  must  the  plaintiff  be 
bound  to  prepare  the  conveyance  from  the  defendant.  If  so,  the  plain- 
tiff ought  to  have  stated,  not  only  that  he  had  offered  to  make  a  good 
title  to  the  defendant,  but  also  that  he  had  prepared  a  conveyance  from 
the  defendant  to  him,  had  tendered  it  to  the  defendant  to  be  executed, 
aud  demanded  the  difference  in  value;  but  that  the  defendant  had 
neither  prepared  a  conveyance  from  the  plaintiff  to  him,  executed  the 
conve3'ance  from  him  to  the  plaintiff,  nor  paid  the  difference. 

The  second  objection  to  the  declaration  is,  that  the  plaintiff  only 
states  that  he  was  ready  and  willing  to  make  a  good  title,  but  does 
not  show  what  title.  If  he  in  fact  had  no  title,  or  could  not  make  one 
to  the  defendant,  the  agreement  was  void  by  the  terms  of  it,  and  it 
would  be  impossible  for  him  to  recover ;  this  title  is  therefore  an  essen- 
tial part  of  the  case.  But  the  validity  of  the  title  is  a  matter  for  the 
cognizance  of  the  Court,  and  therefore  it  must  appear  on  the  record, 
that  the  Court  may  Judge  of  it,  and  the  defendant  take  issue  on  any  of 
the  facts  which  support  it,  if  untrue,  or  demur  if  it  be  insufficient. 
Here  the  performance  is  stated  so  generally,  that  no  precise  issue  can 
be  taken  on  it.  In  covenant,  the  breach  may  be  assigned  as  laige 
as  the  covenant,  because  damages  only  are  to  be  recovered;  but  in 
debt  for  a  penalty  a  precise  breach  must  be  shown,  because  a  breach  is 
a  forfeiture  of  the  whole  bond.  1  Ld.  Ra>*m.  107.  No  issue  can  be 
taken  on  the  word  ** patron'*  or  *'heir.'*  1  Ld.  Rayni.  202.  But 
the  word  ^Hitle"  is  of  much  more  vague  signification  than  either 
^'patron  "  or  ^*  heir.**  AVhere  any  thing  is  to  be  done  as  a  precedent 
condition,  an  averment  that  the  party  was  ready  and  willing  to  do  it  la 
insufficient ;  neither  is  an  averment  paratus  Juii  and  oUuiit  sufficient, 
nnless  he  states  that  he  was  hindei-ed  by  the  other  party,  2  Sannd.  350 , 
1  Roll.  Abr.  465,  1.  40 :  hut  paratus  fuit  and  obhdit  is  sufficient  where 
nothing  is  to  be  done  on  his  part  before  the  other  has  done  a  prior  act. 
Ibid.  The  plaintiff,  therefore,  ought  here  to  have  shown  that  he  had 
actually  made  a  good  title  to  the  defendant,  and  what  that  title  was. 
Hod.  69,  77 ;  Cro.  Jac.  815,  425,  503 ;  Cro.  £ha.  919  :  Yelv.  49 ;  Sid. 
467 ;  Doug.  620. 
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The  tliird  objection  to  the  declaration  is,  that  there  are  three  breaches 
■Migned  in  an  action  of  debt,  but  it  is  not  stated  to  be  according  to  the 
form  of  the  statute ;  for  as  before  the  Stat.  8  &  9  W.  m.,  ell,  only  one 
breach  could  be  assigned  in  an  action  of  debt,  if  many  be  now  assigned, 
notice  must  be  taken  of  the  statute  in  pleading.  But  the  breaches 
themselves  do  not  meet  the  covenant,  not  being  breaches  of  the  con- 
tract stated.  They  are :  1st.  That  the  defendant  did  not  draw  or  pre- 
pare any  conveyance.  2d.  That  he  did  not  pay  the  purchase-money. 
8d.  That  he  would  not  accept  the'  title.  Now  a  breach  should  bo 
assigned  in  the  words  of  the  covenant ;  or  at  least  it  must  contain  the 
plain  and  obvious  meaning  of  the  covenant.  But  it  has  been  proved 
that  the  defendant  was  not  bound  to  prepare  the  conveyance.  The 
agreement  also  was  that  he  should  satisfy  the  plaintiff,  partly  by  con- 
veying certain  premises  to  him,  and  by  paying  him  the  remain<ler  in 
money,  not  that  he  should  pay  the  whole  in  money.  This  breach,  there- 
fore, ought  to  have  been,  that  the  defendant  did  not  convey  to  the 
plaintiff  the  premises  which  he  agreed  to  convey,  nor  pay  the  differ^ 
ence.  As  to  the  third  breach,  it  would  have  been  proper  if  the  plain- 
tiff had  shown  a  sufficient  performance  on  his  part ;  but  the  defendant 
could  not  accept  till  the  plaintiff  had  actually  executed  the  convey- 
ances. 

With  respect  to  the  plea,  it  is  to  be  observed  that  the  agreement  ii 
not  in  two  parts ;  the  clause  relating  to  the  trees  is  not  a  new  contract 
of  sale,  but  the  mode  of  valuation.  It  was  understood  that  they  were 
to  go  with  the  land.  They  were  to  be  paid  for  by  the  respective  pur- 
chasers ;  that  is,  by  the  purchasers  of  the  land  on  which  they  grew, 
and  were  considered  as  part  of  the  purchase.  The  value  of  land  with 
timber  growing  on  it  can  only  be  fairly  estimated  by  an  appraisement 
of  the  timber.  But  a  grant  of  land  passes  all  woods  and  timber  grow 
ing  on  it ;  Go.  Lit.  4  a ;  the  appraisement  is  only  to  ascertain  the  value. 
Small  timber  growing  is  of  great  value,  which  if  cut  would  be  worth 
notliing.  Thriving  timber  will  pay  10  or  15  per  cent,  for  the  purchase- 
money,  and  without  it  the  land  may  be  of  no  value.  If  there  be  a 
covenant  to  leave  all  timber  on  the  limd,  it  is  a  breach  for  the  party  to 
cat  them  down,  though  he  leave  them.  Sir  Tho.  Raym.  464.  If  the 
plaintiff  has  cut  down  any  of  the  trees,  he  is  not  entitled  to  the  penalty, 
because  he  has  deprived  the  estate  of  certain  qualities  which  were  an 
inducement  to  the  defendant  to  contract.  Admitting  the  authority  of 
Boone  v.  Eyre,  it  is  not  applicable  to  the  present  case ;  there  the  value 
of  the  plantation  was  not  altered  by  the  loss  of  some  of  the  n^roes. 
No  case  has  been  adduced  where  the  subject-matter  of  the  contract 
was  changed.  This  is  one  entire  contract.  The  sale  of  the  land  is  the 
sale  of  the  timber.  The  defendant  is  called  upon  to  pay  for  a  thing 
different  from  that  for  which  he  agreed.  Various  cases  might  be  put 
frhere  there  may  be  an  agreement  for  the  purchase  of  one  entire  thing, 
and  a  particular  mode  of  valuing  a  part  of  it. 

It  was  replied, 
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rhat  althoQgh  it  was  objected  that  the  plaintiir  had  not  shown  a 
Bufflcient  perfonnanoe  on  hia  part,  yet  he  had  stated  that  he  was  capa- 
ble, ready,  and  willing  to  make  a  good  title,  and  of  which  he  had  given 
notice  to  the  defendant.  This  was  sufficient.  The  plaintiff  was  not 
bound  to  execute  the  conveyances,  unless  the  defendant  had  drawn  and 
paid  for  them.  As  to  the  cases  cited,  where  it  was  holden  insufficient 
to  state  that  the  party  was  ready  and  willing  to  perform  his  part,  there 
some  specific,  certain  act  was  to  be  done ;  in  which  case,  performance 
was  necessary  to  be  averred.  But  here  the  plaintiff  was  to  make  no 
conveyance  without  the  consent  of  the  defendant.  The  first  class  of 
cases  only  shows  at  whose  expense  conveyances  were  to  be  made,  where 
there  was  no  express  agreement ;  but  here,  by  the  covenant,  the  de- 
fendant was  to  pay  it.  As  to  the  objection  that  a  fine  might  have  been 
necessary,  that  is  answered  by  stating  that  the  plaintiff  gave  notice  to 
the  defendant  that  he  was  ready  and  willing  at  any  time  to  make  a 
good  title.  If  a  fine  were  necessary,  the  defendant  ought  to  show  that 
it  was  necessary ;  the  plaintiff  agreed  to  levy  it  only  if  it  were  neces- 
sary. As  to  the  case  where  the  word  ^^  patron "  was  not  sufficiently 
certain  to  take  issue  upon,  it  was  in  quare  impedit^  where  the  party  was 
obliged  to  make  out  a  tiUe  to  himself,  and  show  an  actual  presentation. 
In  the  other  class  of  cases  cited,  where  the  words  ^'  ready  and  willing" 
were  holden  not  sufficient,  an  absolute  performance  was  necessary  to 
be  stated,  because  it  was  wholly  in  the  power  of  the  party  to  perform 
the  act  required.  But  where  two  things  are  to  be  done  at  the  same 
time  by  different  parties,  it  is  enough  for  the  party  declaring  to  state 
that  he  was  ready  and  willing  to  perform  his  part ;  especially  where 
money  is  to  be  paid  for  the  conveyance  of  an  estate,  in  which  case  the 
party  to  whom  the  estate  is  to  be  conveyed  is  not  forced  to  pay,  unless 
the  other  la  ready  and  willing  to  convey.  The  ground  of  the  decision 
in  Cro.  Jac.  815,  was,  that  the  plaintiff  ought  to  have  shown  by  what 
title  the  plaintiff  in  ejectment  recovered,  since  it  might  have  been  by 
his  own  conveyance,  and  then,  though  the  fiicts  alleged  were  true,  still 
there  might  be  no  breach  of  covenant.  On  this  principle  the  case  of 
Noble  V.  King^  was  decided  in  this  court.  So,  also,  in  the  other  oases 
dted,  where  there  were  covenants  fbr  good  titie  and  quiet  enjoyment, 
it  was  necessary  to  state  the  titie  of  those  by  whom  the  parties  were 
evicted  or  disturbed,  because  the  facts  alleged  might  be  true,  and  yet 
the  covenants  might  not  be  broken.  The  case  cited  from  Yelverton, 
49,  was  decided  principally  on  the  ground  that  the  declaration  oug^t 
to  have  shown  that  B.,  the  person  who  was  to  become  bound  according 
to  the  agreement,  was  in  fact  bound. 

As  to  the  third  objection  to  the  declaration,  namely,  that  the  breaches 
are  not  stated  to  be  assigned  by  virtue  of  the  statute ;  that  is  matter 
of  form,  and  not  to  be  taken  advantage  of  on  a  general  demurrer.  As 
to  the  objection  that  they  are  not  breaches  of  the  agreement  stated,  it 
is  to  be  observed  that  they  are  in  substance  and  truth  breaches  of  the 
agreement.     It  sufficiently  appears  firom  them,  that  the  defendant  did 

1  1  a  Bi  84. 
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not  do  what  he  was  bound  to  do,  that  he  neither  prepared  the  oonvej- 
ances,  paid  l^e  purchase-money,  or  accepted  the  tille  of  the  plaintiff. 
He  onght  by  some  act  on  his  part  to  have  enabled  the  plaintiff  to  have 
done  what  he  had  agreed  to  do,  namely,  to  convey,  &c.  No  answei 
has  been  given  to  the  case  of  Boone  v.  Eyre,  where  the  negroes  were 
to  pass  with  the  land,  as  the  trees  in  this  case.  There  the  damages  for 
the  loss  of  the  negroes  were  nneqaal  to  those  which  would  have  accrued 
to  the  other  party.  There  also  a  gross  sum  was  stipulated  for  the 
D^roes,  together  with  the  plantation ;  here,  there  was  only  an  agree- 
ment for  a  valuation.  If  any  tree  had  been  cut  down,  the  defendant 
would  have  paid  so  much  the  less ;  and  if  there  was  any  ideal  value 
annexed  to  the  growing  timber,  he  ought  to  have  stated  it.  The  whole 
contract  is  not  to  be  rescinded  by  an  alteration  in  the  trees  on  the 
land,  which  were  to  be  the  subject  of  a  separate  valuation. 

Our.  ado.  vuU. 

On  this  day  the  following  Judgment  of  the  Court  was  delivered  by 
LoBD  LouoHBOBOUGH,  who,  having  stated  the  pleadings,  said :  — 

It  is  dear  in  this  case,  that  unless  the  plaintiff  has  done  all  that  was 
incumbent  on  him  to  do,  in  order  to  create  a  performance  by  the  defend- 
ant (if  I  may  use  the  expression) ,  he  is  not  entitled  to  maintain  the 
action.  If  he  has  not  set  forth  a  sufSdent  title.  Judgment  must  be 
against  him  whatever  the  plea  is,  and  if  the  plea  be  a  good  bar,  the 
same  consequence  must  follow.  It  was  argued  on  the  part  of  the  plain- 
tiff, that  the  agreement  respecting  the  trees  was  not  a  condition  prece- 
dent, and  therefore  a  breach  of  that  agreement  could  not  be  pleaded  in 
bar  of  the  action.  In  support  of  this  argument,  the  case  of  Boone  v. 
Eyre  was  dted ;  but  in  that  case,  though  the  Court  of  Eing^s  Bench  held 
the  plea  insufSdent,  yet  they  laid  down  a  clear  and  well  founded  dis- 
tinction, that  where  a  covenant  went  to  the  whole  of  the  consideration 
on  both  sides,  there  it  was  a  condition  precedent ;  but  where  it  did  not 
go  to  the  whole,  but  only  to  a  part,  there  it  was  not  a  condition  prece- 
dent, and  each  party  must  resort  to  his  separate  remedy ;  and  for  this 
plain  and  obvious  reason,  because  the  damages  might  be  unequal.  The 
cases  also  of  Hunlocke  r.  Blacklowe,  2  Sannd.  155,  and  Cole  «.  Shallett, 
8  Lev.  41,  were  cited  as  being  in  &vor  of  the  plaintiff.  But  it  is  un- 
necessary to  enter  into  the  discussion  of  those  cases,  though  perhaps 
doubts  may  reasonably  be  entertained  of  the  doctrine  laid  down  in 
Saunders,  and  though  the  case  dted  by  him  in  his  argument  may  de- 
serve ftill  as  much  consideration  as  that  which  was  the  subject  of  the 
determination  of  the  Court.  For  we  found  our  opinion  in  the  present 
ease  on  the  ground  of  the  distinction  in  Boone  v.  Eyre,  which  we  think 
a  fiur  and  sound  one.  Then  the  question  is.  Whether  the  covenant  of 
the  plaintiff  goes  to  the  whole  consideration  of  that  which  was  to  be 
done  by  the  defendant?  Now  the  duke  clearly  covenanted  to  convey 
an  estate  to  the  defendant,  in  which  all  the  timber  growing  on  vhe 
estate  was  necessarily  included.    The  timber  was  not  disdoined  from 
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the  estate  by  the  separate  valuation  of  it.  It  was  expressly  agreed  thai 
all  trees,  &o.,  which  then  were  upon  any  of  the  estates  should  be  valued. 
But  it  is  not  to  be  permitted  to  a  party  contracting  to  convey  land, 
which  includes  the  timber,  by  his  own  act  to  change  the  nature  of  it 
between  the  time  of  entering  into  the  contract  and  that  of  performing 
it.  There  may  be  cases  where  the  timber  growing  on  an  estate  is  the 
chief  inducement  to  a  purchase  of  that  estate.  But  it  is  not  necessary 
to  inquire  whether  it  be  the  chief  inducement  to  a  purchase  or  not ;  for 
if  it  may  be  in  any  sort  a  consideration  to  the  party  purchasing  to  have 
the  timber,  the  party  selling  ought  not  to  be  permitted  to  alter  the 
estate  by  cutting  down  any  of  it.  This  is  not  an  action  of  covenant 
where  one  party  has  performed  his  part,  but  is  brought  for  a  penalty, 
on  the  other  party  refusing  to  execute  a  contract.  But  to  entitle  the 
party  bringing  the  action  to  a  penalty,  he  ought  punctually,  exactly, 
and  literally  to  complete  his  part.  We  are  therefore  of  opinion  that 
the  plea  is  a  good  bar  to  the  action,  and  on  this  we  give  our  Judgment. 
My  brother  Marshall  made  some  exceptions  to  the  declaration,  which 
it  is  not  necessary  to  go  into,  but  which,  speaking  for  myself,  I  think 
material.  It  is  to  be  observed,  that  this  is  not  a  contract  absolutely 
and  at  all  events  to  convey,  Where  a  man  undertakes  to  convey,  he 
undertakes  to  convey  by  a  good  title.  There  are  cases  where  a  court 
of  equity  has  holden  that  a  party  so  undertaking  might  make  a  title  by 
procuring  an  act  of  Parliament,  and  that  he  was  bound  to  purchase  in 
all  outstanding  terms  to  make  a  good  title.  But  in  this  case,  if  the 
plaintiff  was  not  enabled  to  make  a  good  title  before  a  certain  day,  the 
agreement  was  to  be  at  an  end,  he  might  be  off  and  was  released  flx>m 
his  engagement.  He  therefore  undertook  to  make  a  good  title  before 
a  given  time ;  the  breach  assigned  is,  that  the  defendant  refused  to  ac- 
cept the  title.  But  what  title ?  What  exhibition  of  title?  What  title 
was  tendered  to  him?  What  was  there  for  him  to  accept?  lliis,  per- 
haps, is  rather  dehors  the  question,  though  it  might  be  material  if  it 
were  nccessaiy  to  take  it  into  consideration.^  But  the  ground  of  our 
determination  is,  that  the  pica  is  good,  as  I  before  stated,  within  the 
distinction  laid  down  by  the  Court  of  King's  Bench  in  the  case  of 
Boone  v.  Eyre.  Judgment  far  the  defmdanL* 

1  In  Phniipfl  o.  Fielding,  2  H.  Bl.  123,  the  declaration  was  held  bad  became  it  did 
not  let  oat  the  title  of  the  plaintiff.  Bat  this  case  was  overruled  by  Martin  v.  Smith, 
6  East,  555.    See  also  Ferry  p.  Williams,  8  Taant.  62. 

>  Behrman  v.  Newton,  103  Ala.  525,  530;  Smyth  v.  Sturges,  108  N.  Y.  495,  ace. 

See  Ames's  Cas.  £q.  Jar.  I.  245,  as  to  the  jnrisdiction  of  equity  to  compel  the 
rendee  to  take  with  compensation  property  slightly  varying  from  the  agreement. 

In  Poole  V.  Hill,  6  M.  &  W.  835,  an  action  of  covenant  by  the  vendor  for  the  failure 
of  the  vendee  to  complete  a  purchase  of  real  estate,  the  declaration  alleged  that  the 
plaintiff  was  ready  and  willing  to  convey,  but  made  no  allegation  of  tender.  The 
defendant  demurred.  Lord  Abinger,  C.  B.,  in  delivering  the  judgment  of  the  court, 
said :  "  We  were  at  first  disposed  to  think  that  the  averment  that  the  plaintiff  was 
ready  and  willing  to  convey  was  insufficient ;  but  after  hearing  the  point  discussed  by 
Mr.  Crompton,  we  are  satisfied  that  it  was  not  necessary  to  aver  more  than  this.  On 
a  contract  for  the  sale  of  lands,  unless  it  be  expressly  stipulated  otherwise,  the  convey* 
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[Reported  m  4  Term  B^^ortB,  761.] 

This  was  an  action  of  debt  to  recover  21/.  on  certain  artidea  of 
agreement,  the  substance  of  which  was  stated  in  the  declaration.  The 
defendant  crayed  oyer  of  the  agreement,  by  which  the  plaintiff  agreed 
that  he  would,  on  or  before  the  2d  of  September  then  next,  '*  by  such 
conveyances,  surrenders,  assurances,  ways,  and  means  in  the  law,  shall 
reasonably  devise,  advise,  or  require,^  well  and  sufficiently  grant,  sell, 
release,  assign,  and  surrender,  or  otherwise  convey  to  the  defendant  aU 
that  copyhold  tenement,  lying,"  &c.  In  consideration  whereof  the  de- 
fendant covenanted  to  pay  to  the  plaintiff  the  sum  of  210/.  on  or  before 
the  second  day  of  September  next  ensuing ;  on  failure  of  complying 
with  the  before-mentioned  agreement  the  defendant  was  to  pay  to  the 
plaintiff  the  sum  of  21/. ;  and  if  the  plaintiff  did  not  deliver  the  estate 
according  to  the  before-mentioned  agreement,  then  he  was  to  pay  to 
the  defendant  the  sum  of  21/.  It  was  ftirther  agreed  between  the  par- 
ties that  the  plaintiff  should  take  up  the  copyhold  as  follows,  that  is  to 
say :  '<  That  the  plaintiff  should  take  it  up  either  for  the  defendant  or 
his  wife,  as  they  shoald  agree  at  the  time ;  that  the  plaintiff  should  take 
it  up  for  himself;  that  each  party  should  pay  share  and  share  alike  to- 
wards the  expenses  attending  the  taking  it  up.'*  The  defendant  then 
pleaded,  1st.  Nan  M  factum,  2d.  That  the  plaintiff  did  not,  on  or 
before  the  second  day  of  September  next,  &c.,  by  such  conveyances, 
assurances,  surrenders,  ways,  and  means  in  the  law,  reasonably  de- 
vised, advised,  and  required,  well  and  sufficiently  grant,  sell,  and  release, 
assign  and  surrender,  or  otherwise  convey  to  the  defendant  the  said 
premises  in  the  said  articles  of  agreement  mentioned,  &c.  Sd.  That 
the  plaintiff  did  not  on  or  before  the  second  day  of  September,  &c.,  or 
at  any  time  since,  well  and  sufficiently  grant,  sell,  and  release,  assign 
and  surrender,  or  otherwise  convey  to  the  defendant  the  said  premises, 

anee  is  to  !»•  at  the  expense  of  and  to  be  prepared  by  the  porchaser.  Here  it  was  te 
the  pnrchaser  to  make  oat  the  conveyance  in  the  nsoal  coarse ;  that  being  done,  bis 
agreement  is  on  a  given  daj  to  paj  the  parchase-monej,  and  the  plaintiffs  to  execute 
the  conveyance  and  complete  the  title.  The  defendant  could  not  have  maintained  an 
action  for  the  non-completion  of  the  purchase,  without  averring  that  he  had  tendered 
a  oonvejance.  He  was  to  perform  the  initiative  before  the  plaintiff  could  be  called 
upon  to  offer  a  conveyance,  and  the  plaintiff  was  not  bound  to  execute  a  conveyance 
until  the  defendant  bad  prepared  and  tendered  it  for  execution.  The  declaration  is 
therefore  good,  and  the  judgment  will  be  for  the  plaintiff." 

In  the  United  States,  however,  the  duty  of  preparing  a  conveyance  devolves  upon 
the  vendor.  50  American  Decisions,  673 ;  Warvelle  on  Vendors  (2d  ed.),  J  350 ; 
Leaird  v.  Smith,  44  N.  T.  618;  Raudabaugh  v.  Hart,  61  Ohio  Si.  73,  87;  Boyd  ti 
McCuUongh,  137  Pa.  7. 

1  The  agreement  was  drawn  in  this  inaocurate  manner. 

VOL.  11.  — 8 
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&a  4th.  That  tho  plaintiff,  at  the  time  of  the  making  of  the  articles, 
ACf  bad  nothing  in  the  said  premises,  whereby  he  could  be  enabled  to 
grant,  Ac,  to  the  defendant  the  said  premises,  dec. 

To  the  three  last  pleas  the  plaintiff  demurred  generally. 

Woodf  in  support  of  the  demurrer.  The  two  first  spedal  pleas  are 
drawn  on  a  supposition  that  the  oonveyanoe  by  the  plaintiff  to  the 
defendant  is  a  condition  precedent,  and  tliat  the  defendant  is  not  liable 
on  his  covenant  till  the  plaintiff  has  performed  the  coTcnant  on  his 
part.  But,  on  the  true  construction  of  these  articles,  this  was  not  a 
condition  precedent  on  the  plaintiff's  part,  but  the  coyenants  were 
mutual  and  independent,  a  breach  of  either  of  which  gives  the  other 
party  a  right  of  action.  If  it  had  been  agreed  *'  that  the  defendant 
would,  on  a  particular  day,  pay  the  money  upon  the  plaintiff's  convey- 
ing," that  would  have  made  tlie  conveyance  a  condition  precedent  to 
the  payment  of  the  money.  But  here  the  parties  have  relied  on  the 
mutual  covenants  which  each  entered  into  with  the  other.  Those  coy- 
enants are  general,  not  depending  upon  each  other.  The  first  is,  that 
ihe  plaintiff  shall  convey,  &c.,  expressed  in  the  most  general  terms ;  in 
consideration  whereof  (that  is,  in  consideration  of  the  plaintiff's  cove- 
nant) the  defendant  covenanted  to  pay,  &c.,  in  terms  equally  general. 
In  1  Bol.  Abr.  4l5,  pi.  8,  *^If  by  articles  of  agreement  between  B.  and 
C,  by  which  B.  covenants,  for  ^e  consideration  afterwards  to  be  ex- 
pressed, to  convey  certain  lands  to  C.  in  fee,  and  after  C.  covenants 
on  his  part,  for  the  consideration  aforesaid,  to  pay  B.  160/.,  in  this 
case,  although  B.  does  not  assure  the  land  to  C,  still  C.  is  bound  to 
pay  the  money ;  for  the  assurance  of  the  land  is  not  a  condition  prece- 
dent ;  but  they  are  distinct  and  mutual  covenants."  So,  in  Pordage  v. 
Cole,  the  plaintiff  declared  on  a  specialty,  by  which  it  was  agreed  that 
the  defendant  should  give  the  plaintiff  775/.  for  all  his  lands,  &o. ;  that 
the  defendant  had  given  the  plaintiff  5s.  as  earnest ;  and  that  it  was 
also  agreed  that  the  defendant  should  pay  the  plaintiff  the  residue  of 
the  775/.  at  a  certain  time ;  and  the  breach  was  the  non-pa3'ment  of 
that  residue.  To  this  the  defendant  demurred,  and  objected  that  tha 
plaintifi*  had  not  averred  a  conveyance  on  his  part,  or  a  tender  of  one ; 
and  there  too  the  word  ^' pro"  was  used,  which,  it  was  said  in  Co.  Lit. 
204  a,  makes  a  condition  in  matters  executory ;  but  it  was  held  that 
the  action  was  well  brought,  and  that,  if  the  plaintiff  did  not  convey, 
the  defendant  had  his  remedy  against  him  on  the  covenant.  Again, 
in  Blackwell  v.  Nash,  the  plaintiff  declared  that  he  covenanted  to  trans- 
fer to  the  defendant,  at  a  certain  time,  so  much  stock,  and  that  the 
defendant,  in  consideration  of  the  premises,  covenanted  to  accept  and 
pay  for  it ;  he  then  averred  that  he  was  ready,  and  offered  to  transfer  to 
the  defendant,  who  relbsed  to  accept  or  pay,  &c.  On  demurrer  it  was 
objected  that  ''  for  it"  made  a  condition  precedent,  and  that  the  plain- 
tiff should  have  shown  an  actual  transfer  of  the  stock  ;  to  which  it  was 
answered  that  they  were  mutual  covenants,  and  that  the  plaintiff  need 
uot  Rhow  a  performance  on  his  psui;  and  it  was  held  that  in  consider- 
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fttion  of  the  premiBcs  was  in  oonsidention  of  the  covenant  to  transfbr, 
and  not  of  an  actual  transferring,  for  which  the  defendant  had  his  rem- 
edy. [In  answer  to  a  question  from  the  Court,  whether  this  case  could 
be  distinguished  from  the  late  cases  of  Kingston  v.  Preston,  Jones  v. 
Barclay,  and  Lord  Aldborough  o.  Lord  Newhaven,*  where  the  rule  was 
established,  that  when  two  acts  are  to  be  done  at  the  same  time,  neither 
party  can  maintain  an  action  without  showing  performance,  or  an  offei 
to  perform  on  his  part;  which  rule  applied  to  all  cases  of  sale;  he 
said] :  This  case  ma}'  be  distinguished  from  those,  because  here  the 
conveyance  was  to  be  such  as  the  defendant  should  require.  The 
words  are  ^*-  by  such  conveyances,  &c.,  shall  reasonably  devise,  advise, 
or  require ; "  which  evidently  mean  such  as  the  defendant  should  wish. 
The  first  act  was,  therefore,  to  be  done  by  the  vendee,  who  should  have 
directed  what  conve3'ance  he  wished  to  have.  And  by  another  part  of 
the  agreement  the  plaintiff  was  to  take  up  the  copyhold  either  for  the 
defendant  or  his  wife,  as  they  should  agree ;  then  they  should  first  have 
elected  to  whom  it  should  be  made.  Now,  if  the  first  act  were  to  be 
done  by  the  defendant,  this  case  differs  from  those  alluded  to. 

Lord  Kentok,  C.  J.  This  case  is  extremely  clear,  whether  oon« 
sidered  on  principles  of  strict  law  or  of  common  justice.  The  plaintiff 
engaged  to  sell  an  estate  to  the  defendant,  in  consideration  of  which 
the  defendant  undertook  to  pay  210/. ;  and  if  he  did  not  carry  the  con- 
tract into  execution,  he  was  to  pay  21/.  And  now,  not  having  con- 
veyed his  estate,  or  offered  to  do  so,  or  taken  any  one  step  towards  it, 
the  plaintiff  has  brought  this  action  for  the  penalty.  Suppose  the  pur- 
chase-money of  an  estate  was  40,000/.,  it  would  be  absurd  to  say  that 
the  purchaser  might  enforce  a  conveyance  without  payment,  and  compel 
the  seller  to  have  recourse  to  him,  who  perhaps  might  be  an  insolvent 
person.  The  old  cases  cited  b}'  the  plaintiff's  counsel  have  been  accu- 
rately stated ;  but  the  determinations  in  them  outrage  common  sense. 
I  admit  the  principle  on  which  they  profess  to  go ;  but  I  think  that  the 
judges  nusapplied  that  principle.  It  is  admitted  in  them  all  that  where 
they  are  dependent  covenants  no  action  will  lie  by  one  party,  unless  he 
have  performed  or  offered  to  perform  his  covenant'  Then  the  question 
is  whether  these  are  or  are  not  dependent  covenants  ?  I  think  they 
are ;  the  one  is  to  depend  on  the  other ;  when  the  one  party  conveyed 
his  estate,  he  was  to  receive  the  purchase-money ;  and  when  the  other 
parted  with  his  money,  he  was  to  have  the  estate.  They  were  redp- 
rocai  acts  to  be  performed  by  each  other  at  the  same  time.  It  seems, 
from  the  case  in  Strange,  that  the  judges  were  surprised  at  the  old) 
decisions ;  and,  in  order  to  get  rid  of  the  diflSculty,  they  said  that  a 
tender  and  reftisal  would  amount  to  a  performance.  It  is  true  they 
went  fkrther,  and  said   that  **in  consideration    of  the   premises^ 

1  llidL  91  Geo.  HL,  B.  B. 

'  In  an  action  at  law,  it  is  uniTenally  conceded  that  if  the  corenantB  are  dependent 
the  plaintiff  cannot  recoTer  withont  proving  a  tender.  Aa  to  the  role  in  equity^  aee 
Ames's  Cas.  Eq.  Jni.  S42. 
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meant  only  In  oonsideration  of  tiie  covenant  to  transfer,  and  not 
in  consideration  of  the  actoal  transferring  of  the  stock ;  bnt  to  the 
latter  part  of  that  Judgment  I  cannot  accede.  It  is  our  duty,  when 
we  see  that  principles  of  law  have  been  misapplied  in  any  case, 
to  oveirale  it.  The  principle  is  admitted  in  all  the  cases  alluded  to 
that,  if  they  be  dependent  covenants,  performance  or  the  offer  to 
perform  must  be  pleaded  on  the  one  part,  in  order  to  found  the 
action  against  the  other.  Tlie  mistake  has  been  in  the  misapplica- 
tion of  that  principle  in  the  cases  cited.  And  I  am  glad  to  find  that 
the  old  cases  have  been  overruled,  and  that  we  are  now  warranted  by 
precedent  as  well  as  by  principle  to  say  that  this  action  cannot  be 
maintained. 

BiTixER,  J.  The  agreement  was  that  the  plaintiff  should  sell  his 
estate,  and  that  the  defendant  should  buy  it.  In  the  nature  of  the 
tiling,  therefore,  the  two  acts  are  to  be  done  together.  In  Kingston  «• 
Preston,  Lord  Mansfield  said:  ''The  construction  contended  for  is, 
that  in  spite  of  his  teeth  the  defendant  shall  be  obliged  to  give  per- 
sonal credit  to  the  plaintiff;  whereas  the  essence  of  the  agreement  was 
that  neither  should  tnist  the  other  personally.''  The  next  case  was 
Jones  V.  Barclay ;  there  the  plaintiff,  who  was  the  seller,  stated  that 
he  had  offered  to  assign  and  execute  and  deliver  a  general  release, 
and  had  tendered  a  dratl  of  an  assignment  and  release,  and  offered  to 
execute  and  deliver  such  assignment,  but  that  the  defendant  had  abso- 
lutely discharged  him  fVom  executing  the  same,  or  any  assignment  and 
release  whatsoever.  The  effect  of  that  was  to  put  an  end  to  the  con- 
tract ;  and  therefore  it  was  held  that  the  plaintiff  was  entitled  to  dam- 
ages ;  Lord  Mansfield  sa^'ing,  ''  that  the  plaintiff  had  done  every  thing 
in  his  power  to  i)erform  the  agreement,  and  that  the  defendant  only 
had  been  guilty  of  the  neglect."  Then  followed  the  case  of  Lord 
Aldborough  v.  Lord  Newhaven,  in  which  it  was  said  that  the  plaintiff 
must  show  either  that  he  had  assigned  the  house,  or  that  he  had  ten- 
dered an  assignment,  l>efore  he  could  insist  on  payment,  because  both 
acts  were  to  be  done  at  the  same  time.  And,  in  truth,  if  there  had 
been  no  case  in  opposition  to  the  ancient  ones,  I  should  not  have  been 
afVaid  of  making  a  precedent,  the  principle  on  which  our  decision  is 
founded  being  universally  admitted  in  all  the  cases.  A  distinction, 
however,  has  been  made  between  this  case  and  those  of  Kingston  v, 
Preston,  &c.,  by  saying  that  the  defendant  was  to  do  the  first  act  here, 
namely,  to  elect  to  whom  the  estate  should  be  conveyed,  whether  to 
him  or  his  wife.  Hut  there  is  no  foundation  for  this  distinction ;  for 
the  first  act  was  to  be  done  b}'^  the  plaintiff;  the  wonls  are,  ^^the  said 
R.  Goodisson  shall  take  it  up  for  himself; "  he  was  first  to  be  admitted, 
before  ho  could  surrender  to  the  defendant. 

Gbosb,  J.  In  a  case  in  Hobart  ^  there  is  a  good  deal  of  comment 
on  the  word  proy  showing  in  what  cases  it  operates  as  a  condition  pio- 
cedent  and  where  it  does  not.  But,  notwithstanding  some  cf  the  old 
authorities,  the  courts  of  later  ti^es  have  considered  whether  in  realitj 
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the  first  act  is  not  to  be  perfonned  by  the  BeSkg^  or  al  least  whethe/ 
they  are  not  ooncorrent  acts.  There  is  so  much  good  sense  in  tlie 
later  dedsions  that  it  is  too  much  to  say  that  they  are  not  law. 
There  b^ng  several  precedents  in  support  of  our  decision,  and  those 
being  founded  in  good  sense  and  Justice,  I  think  we  oug^t  to  take 
advantage  of  them.  JudgmerUfarthe  defendatU.^ 

OMsj  who  was  to  have  argued  for  the  defendant,  mentioned  the 
ease  of  the  Duke  of  St.  Albans  v.  Shore,  1  H.  Bl.  Rep.  270,  and  Boone 
9.  Eyre  there  cited.    . 


MORTON  t;.  LAMB. 
Ik  thb  King's  Bsngh,  Fkbbuabt  1,  1797. 

[Reported  in  7  Term  R^nrts,  1S6.] 

Ik  an  action  on  the  case,  the  plaintiff  declared  against  the  defend- 
ant, for  that  whereas,  on  the  IQth  February,  1796,  at  Manchester,  in 
the  county  of  Lancaster,  in  consideration  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendant,  had  then  and  there 
bought  of  the  defendant  200  quarters  of  wheat,  at  5/.  Os,  6d,  per 
quarter,  such  price  to  be  therefor  paid  by  the  plaintiff  to  the  defend- 
ant, he  the  defendant  undertook  and  then  and  there  promised  the 
plaintiff  to  deliver  the  said  com  to  him  the  plaintiff  at  Shardlow,  in 
the  county  of  Derby,  in  one  month  from  that  time,  viz. ,  of  the  sale ; 
and  then  he  alleged  that,  although  he  the  plaintiff  always,  from  the 
time  of  making  such  sale  for  the  space  of  one  month  then  next  follow- 
ing and  afterwards,  was  ready  and  willing  to  receive  the  said  com  at 
Shardlow,  yet  the  defendant,  not  regarding  his  said  promise,  &c.,  did 
not  in  one  month  from  the  time  of  the  making  of  such  sale  as  afore- 
said, or  at  any  other  time,  deliver  the  said  com  to  the  plaintiff,  at 
Shardlow  or  elsewhere,  although  he  the  defendant  was  often  requested 
so  to  do,  &c.  The  defendant  pleaded  the  general  issue ;  and  at  the 
trial  the  plaintiff  recovered  a  verdict. 

Holroyd  obtained,  in  the  last  term,  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  judgment  should  not  be  arrested,  because  it  was 
not  averred  that  the  plaintiff  had  tendered  to  the  defendant  the  price 
of  the  com,  or  was  ready  to  have  paid  for  it  on  delivery.  He  Sf.id  this 
was  necessary  on  the  principle  established  in  many  cases,  particularly 
in  Tiiorpe  v.  Thorpe,  Callonel  v,  Briggs,  Kingston  v.  Preston,  Jones  v, 
Barclay,  and  Goodisson  v.  Nunn,  that  when  something  is  to  be  done  by 
both  parties  to  a  contract  at  the  same  time,  as  in  this  case  the  tendering 

1  Poftd  V.  Trull,  173  Mus.  450;  Ackley  v.  El  well.  5  Halgt.  304.  ace. 
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of  the  money  and  the  deliveiy  of  the  com,  there  ttie  party  aning  the  other 
for  non-performanoe  of  hia  part  mast  aver  an  offer  at  leaat  at  the  same 
time  to  perform  what  was  to  be  done  by  himself. 

Law^  Wood^  and  Scarlett  now  showed  caose.  The  covenants  here  are 
mataal  and  independent,  and  each  party  has  a  remedy  by  action  against 
the  other  for  non-performance  of  his  part.  Bat  if  there  be  any  prece- 
dence between  them,  the  delivery  of  the  goods  onght  in  the  regular 
order  of  things  to  precede  the  payment  of  the  price.  In  neither  case 
can  the  averment  contended  for  be  necessary.  The  distinction  is  taken 
in  many  cases  that  where  two  things  are  to  be  done,  and  the  time  of 
doing  it  is  mentioned  for  one  and  not  for  the  other,  there  the  thing  for 
doing  which  the  time  is  stipulated  must  be  done  first,  and  so  averred  to 
be.  Pafford  v.  Webbe,  2  Rol.  Rep.  88 ;  Pordage  v.  Cole,  1  Saund.  819 ; 
Peters  v.  Opie,  2  Saund.  352,  1  Ventr.  177,  214 ;  Elwick  v.  Cudworth, 
1  Lutwitch,  493 ;  HUton  v.  Smith,  ib.  496.  So  in  Thorpe  v.  Thorpe, 
it  was  said  by  Holt,  C.  J.,  that  if  by  the  agreement  a  day  certain  is  ap- 
pointed for  the  payment  of  money,  and  this  day  is  to  happen  before  the 
act  can  be  performed  for  which  the  money  is  to  be  paid,  there,  although 
the  words  are  that  he  shall  pay  so  much  for  the  performance  of  the  act, 
yet  after  the  day  appointed  the  party  shaU  have  his  action  for  the  money 
before  the  thing  is  performed.  And  that  is  a  stronger  case  than  the 
present,  because  the  act  for  which  the  recompense  is  to  be  given 
ought  in  reason  to  precede  the  recompense  itself.  In  Blackwell  v. 
Nash  the  plaintiff  declared  in  debt  for  a  penalty  on  a  covenant  that 
he  should  transfer  so  much  stock  to  the  defendant  on  or  before  the  2l8t 
September,  and  that  the  defendant  in  consideration  of  the  premises 
covenanted  to  accept  and  pay  for  it ;  and  then  the  plaintiff  averred  that 
he  was  ready  and  offered  to  transfer  the  stock  on  that  day,  but  that  the 
defendant  reflised  to  accept  or  pay  for  it.  It  was  objected  in  arrest  of 
judgment  that  the  actual  transfer  of  the  stock  was  a  condition  precedent 
which  ought  to  have  been  averred,  but  the  Court  held  that  ^^  in  consider- 
ation of  the  premises  "  meant  in  consideration  of  the  covenant  to  trans- 
fer, and  not  of  an  actual  transferring,  for  which  the  defendant  had  his 
remedy ;  though  if  it  did  mean  the  latter,  a  tender  and  refhsal  would 
amount  to  perfoimance.  And  they  added  that  in  all  such  cases  the 
great  question  was,  who  was  to  do  the  first  act?  But  that  where  the 
transfer  was  to  be  upon  payment,  there  was  no  color  to  make  the  trans- 
fer a  condition  precedent.  The  same  doctrine  was  held  in  Dawson  r. 
Myer.^  These  cases  went  on  the  ground  that  the  parties  had  mutual 
remedies  on  their  reciprocal  promises,  and  therefore  there  was  no  need 
of  the  averment  contended  for.  But  the  case  of  Merrit  v.  Rane '  ap- 
plies as  strongly  in  another  point  of  view.  There  the  plaintiff  declared 
on  an  agreement  that  in  consideration  of  252/.  paid  to  the  defendant,  he 
agreed  to  transfer  6,000/.  South  Sea  stock  to  the  plaintiff  or  his  execu- 
tors, &c.,  at  any  time  before  the  9th  Januaiy,  1720,  within  three  dayi 

>  1  Str.  713.  '1  Str.  468. 
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after  demand  in  writing,  apon  payment  of  the  fiurther  sum  of  9,000/. ; 
then  he  averred  the  demand  in  writing,  and  that  he  attended  on  the 
day,  but  that  the  defendant  did  not  appear  to  transfer.  One  of  the  ob- 
jections was,  that  the  plaintiff  had  not  averred  that  he  had  the  money 
ttiere  on  the  day  to  have  paid  upon  the  transfer ;  but  the  Court  said  that 
>  as  to  the  plaintiff's  not  showing  a  tender,  that  ought  to  have  come  fiK)m 
^the  defendant  by  way  of  excuse,  that  he  was  there  ready  to  have  tram* 
fened  if  the  plaintiff  had  been  there  to  have  paid  the  money.  To  apply 
therefore  the  reasoning  of  all  these  authorities  to  the  present  case: 
Here  the  first  act  to  be  done  was  by  the  defendant,  namely,  the  carry- 
ing of  the  com  to  Shardlow ;  by  not  doing  which  he  broke  his  agree- 
ment, and  a  cause  of  action  accrued  to  the  plaintiff  according  to  that 
cLbum  of  cases,  wherein  agreements  of  this  sort  have  been  construed  to 
give  mutual  remedies  to  the  parties.  But  admitting  that  he  was  not 
bound  to  deliver  the  com  there  until  the  plaintiff  was  prepared  to  pay 
for  it ;  still  that  ought  to  come  from  the  defendant  by  way  of  excuse, 
and  the  tender  of  payment  was  not  necessary  to  be  averred  by  the  plain- 
tiff as  a  condition  precedent  to  the  right  of  action.  The  defendant 
might  have  shown,  in  excuse  for  the  non-performance  on  his  part,  either 
that  he  carried  the  com  to  the  place,  and  was  ready  to  have  delivered 
it,  but  that  the  plaintiff  was  not  there  to  receive  it ;  or  that  the  plain- 
tiff refhsed  to  receive  it ;  or  that  he  was  not  ready  to  pay  for  it.  Lan- 
cashire V.  EiUingworth,  12  Mod.  581,  Salk.  624 ;  Ughtred's  case,  7  Go. 
10.  Where  an  action  is  brought  for  money  due,  the  defendant  may  show 
in  his  defence  a  tender  and  refhsal,  or  that  he  was  prepared  at  the  day 
and  place  appointed  to  pay  the  money,  but  that  the  plaintiff  was  not 
there  to  receive  it ;  yet  it  never  was  held  necessary  for  the  plaintiff  to 
aver  in  his  declaration  that  he  was  ready  to  receive  it.  And  here,  if  the 
readiness  to  pay  had  been  averred,  it  could  have  answered  no  purpose ; 
because  no  issue  could  have  been  taken  on  it.  Besides,  in  no  case  is  ten^ 
der  of  payment  necessary  to  be  averred  when  the  contract  is  executory, 
as  it  is  in  this  case,  for  tliere  the  parties  necessarily  rely  upon  the  mutual 
remedies  arising  out  of  it ;  they  give  mutual  credit  to  each  other.  All  the 
cases  cited  on  the  other  side  are,  if  strictiy  considered,  cases  of  condition 
precedent.  Several  of  them,  as  well  as  the  subsequent  cases  of  Camp- 
bell V,  Jones  and  Porter  v.  Shepherd,^  laid  down  tiie  role  that  whether 
covenants  be  or  be  not  independent  on  each  other  must  depend  on  the 
good  sense  of  the  thing ;  that  is,  who  in  the  fair  sense  and  meaning  of 
the  parties  was  required  to  do  the  first  act.  Now  here  there  is  no  doubt 
that  the  first  act  was  to  be  done  by  the  defendant,  which  he  neglected 
to  do :  and  it  would  be  absurd  to  require  a  person  to  pay  for  goods 
before  he  had  received  them ;  though  if  he  were  not  ready  to  pay  for 
tiiem  at  the  time  when  the  other  was  ready  to  deliver  them,  that  might 
be  a  reason  for  the  non-delivery.  But  still  that  is  only  matter  of  de- 
and  excuse  on  the  part  of  the  defendant,  which  it  is  incumbent  oa 
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him  to  thow.  And  jet  the  effect  of  the  ayennent  required  Is,  that  the 
plaintiff  was  boond  to  tender  the  price  before  the  goods  were  even 
offered  to  him. 

Hobroyd^  contra :  This  action  is  not  bronght  against  the  defendant 
for  having  omitted  to  cany  the  com  to  Shardlow,  even  allowing  that 
to  be  the  first  act  to  be  done ;  and  therefore  much  of  the  plaintiff's 
argament  does  not  apply.  But  the  ground  of  complaint  is  that  it  was 
not  delivered  to  him  there ;  and  consequently,  upon  this  form  of  declar- 
ing, it  may  be  assumed  that  the  defendant  did  carry  the  com  there. 
The  question  then  comes  to  this,  whether  the  defendant  was  bound  to 
deliver  his  com,  the  plaintiff  not  being  there  ready  to  pay  for  it.  For  if 
not,  then  it  follows,  according  to  all  the  late  determinations,  that  he 
ought  to  have  averred  a  tender  of  the  price,  or  that  he  was  there  ready 
to  pay  for  it,  if  the  defendant  had  been  there  ready  to  receive  it,  and 
deliver  the  com.  And  for  this  purpose  it  is  not  necessary  to  show  that 
the  tender  of  the  price  was  a  condition  precedent,  strictly  so  considered ; 
for,  according  to  Goodisson  v.  Nunn  and  Kingston  v,  Preston,  if  the 
acts  are  concurrent  and  in  the  nature  of  the  transaction  to  be  done  at 
the  same  time,  before  one  of  the  parties  can  maintain  an  action  against 
the  other  for  the  non-performance  of  his  part  he  must  aver  that  he 
performed  or  was  ready  to  perform  every  thing  on  his  own  part. 
Callonel  v.  Briggs  is  in  point.  That  was  an  executory  agreement,  like 
the  present,  to  pay  so  much  money  six  months  after  the  bargain,  the 
plaintiff  transferring  stock.  There  Lord  Holt  said,  ^'If  either  party 
would  sue  upon  this  agreement,  the  plaintiff  for  not  paying,  or  the  de- 
fendant for  not  transferring,  the  one  must  aver  and  prove  a  transfer 
or  a  tender,  and  the  other  a  payment  or  a  tender :  and  this,"  says  he, 
**  though  there  be  mutual  promises.  If  I  sell  you  my  horse  for  10/., 
if  you  will  have  the  horse,  I  must  have  the  money ;  or  if  I  will  have 
the  money,  you  must  have  the  horse."  Or,  according  to  Lancashire 
V.  KUlingworth,  the  plaintiff  should  have  averred  that  he  was  ready 
at  the  place  to  have  received  the  com  on  the  last  day  of  the  time  within 
which  it  was  to  be  delivered,  and  ready  and  willing  to  have  paid  the 
price ;  but  that  no  person  was  there  on  the  part  of  the  defendant  to 
deliver  the  com.  The  delivery  of  the  corn  and  the  payment  of  the 
price  were  concurrent  acts  to  be  done  by  the  parties  at  the  same  time, 
the  one  depending  on  the  other ;  and  if  so,  then,  within  the  principle  of 
all  the  modem  cases,  the  plaintiff  ought  to  have  averred  in  his  declara- 
tion a  tender  of  the  price,  for  want  of  which  it  is  bad. 

Lord  Kknton,  C.  J.  If  this  question  depended  on  the  technical 
niceties  of  pleading,  I  should  not  feel  so  much  confidence  as  I  do ;  but 
it  depends  altogether  on  the  tme  constmction  of  this  agreement.  The 
defendant  agreed  with  the  plaintiff  for  a  certain  quantity  of  com,  to  be 
delivered  at  Shardlow  within  a  certain  time ;  and  there  can  be  no  doubt 
but  that  the  parties  intended  that  the  payment  should  be  made  at  the 
time  of  the  delivery.  It  is  not  imputed  to  the  defendant  that  he  did 
not  cany  the  com  to  Shardlow,  but  that  he  did  not  deliver  it  to  the 
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pUdnUff ;  to  thi6  dedaration  the  defendant  objects,  and  says,  **  I  did  not 
deliver  the  com  to  jon  (the  plaintiff),  because  you  do  not  say  that  yon 
were  ready  to  pay  for  it ;  and  if  you  were  not  ready,  I  am  not  bound  to 
deliver  the  corn ; "  and  the  question  is,  whether  that  should  or  should 
not  have  been  alleged.  The  case  decided  by  Lord  Holt,  in  Salk.  112, 
if,  indeed,  so  plain  a  case  wanted  that  authority  to  support  it,  shows 
ttiat  where  two  concurrent  acts  are  to  be  done,  the  party  who  sues  the 
other  for  non-performance  must  aver  that  he  had  performed,  or  was 
ready  to  perform  his  part  of  the  contract.  Then  the  plaintiff  in  this 
ease  cannot  impute  to  the  defendant  the  non-delivery  of  the  com,  with- 
out alleging  that  he  was  ready  to  pay  the  price  of  it.  A  plaintiff,  who 
comes  into  a  court  of  Justice,  must  show  that  he  is  in  a  condition  to 
maintain  his  action.  But  it  has  been  argued  that  the  delivery  of  the 
com  was  a  condition  precedent,  and  some  cases  have  been  cited  to 
prove  it ;  but  they  do  not  appear  to  me  to  be  applicable.  In  the  one 
in  Saunders,^  the  party  was  to  pull  down  a  waU,  and  was  then  to  be 
paid  for  it ;  there  is  no  doubt  but  that  the  pulling  down  of  the  wall  was 
a  condition  precedent  to  the  payment;  the  act  was  to  be  done,  and 
then  the  price  was  to  be  paid  for  it.  So  in  the  case  in  Salk.  171,  where 
wmk  was  to  be  done,  and  then  the  workman  was  to  be  paid.  And  in 
ordinaiy  cases  of  this  kind  the  work  is  to  be  done  before  the  wages  are 
earned ;  but  those  cases  do  not  apply  to  the  present,  where  both  the 
acts  are  to  be  done  at  the  same  time.  Speaking  of  conditions  prece- 
dent and  subsequent  in  other  cases  only  leads  to  conf\ision.  In  the 
ease  of  Campbell  v.  Jones,  I  thought,  and  still  continue  of  that  opinion, 
tiiat  whether  covenants  be  or  be  not  independent  of  each  other  must 
depend  on  the  good  sense  of  the  case,  and  on  the  order  in  which  the 
several  things  are  to  be  done ;  but  here  both  things  —  the  delivery  of 
the  com  by  one,  and  the  payment  by  the  other  —  were  to  be  done  at  the 
same  time ;  and  as  the  plaintiff  has  not  averred  that  he  was  ready  to 
pay  for  the  com,  he  cannot  maintain  this  action  against  the  defendant 
for  not  delivering  it. 

Gbose,  J.  It  is  difQcult  to  reconcile  all  the  cases  in  the  books  on  the 
subject  of  conditions  precedent ;  but  the  good  sense  to  be  extracted 
fix>m  them  all  is,  that  if  one  party  covenant  to  do  one  thing  in  consid- 
eration of  the  other  party's  doing  another,  each  must  be  ready  to  per- 
form his  part  of  the  contract  at  the  time  he  charges  the  other  with 
non-performance.  Here  the  question  is,  what  was  the  intention  of  the 
parties ;  they  dearl}'  intended  that  something  should  be  done  by  each 
at  the  same  time.  The  com  was  to  be  delivered  at  Shardlow  to  the 
plaintiff  for  a  certain  price  to  be  therefor  paid  by  him,  that  is,  at 
the  time  of  the  delivery ;  then  the  readiness  lo  pay  should  have  been 
averred  by  the  plaintiff. 

Lawbencb,  J.  It  has  been  argued,  on  behalf  of  the  plaintiff,  that 
this  must  be  considered  as  a  declaration  on  mutual  promises,  and  that 
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him  to  diow.  And  yet  the  effect  of  the  ayerment  required  Is,  thai  the 
plaintiff  was  boond  to  tender  the  prioe  before  the  goods  were  ereii 
offered  to  him. 

Hobroyd^  contra :  This  action  is  not  brought  against  the  defendant 
for  haying  omitted  to  carry  the  com  to  Shardlow,  eyen  allowing  that 
to  be  the  first  act  to  be  done ;  and  therefore  much  of  the  plaintiff's 
argament  does  not  apply.  But  the  ground  of  complaint  is  that  it  was 
not  deliyered  to  him  there ;  and  consequently,  upon  this  form  of  declar- 
ing, it  may  be  assumed  that  the  defendant  did  carry  the  com  there. 
The  question  then  comes  to  this,  whether  the  defendant  was  bound  to 
deliyer  his  com,  the  plaintiff  not  being  there  ready  to  pay  for  it.  For  if 
not,  then  it  follows,  according  to  all  the  late  determinations,  that  he 
ought  to  have  averred  a  tender  of  the  price,  or  that  he  was  there  ready 
to  pay  for  it,  if  the  defendant  had  been  there  ready  to  receive  it,  and 
deliver  the  com.  And  for  this  purpose  it  is  not  necessaiy  to  show  that 
the  tender  of  the  price  was  a  condition  precedent,  strictly  so  considered ; 
for,  according  to  Groodisson  v,  Nunn  and  Kingston  v,  Preston,  if  the 
acts  are  concurrent  and  in  the  nature  of  the  transaction  to  be  done  at 
the  same  time,  before  one  of  the  parties  can  maintain  an  action  against 
the  other  for  the  non-performance  of  his  part  he  must  aver  that  he 
performed  or  was  ready  to  perform  every  thing  on  his  own  part. 
Callonel  v.  Briggs  is  in  point.  That  was  an  executory  agreement,  like 
the  present,  to  pay  so  much  money  six  months  after  the  bargain,  the 
plaintiff  transferring  stock.  There  Lord  Holt  said,  ''If  either  party 
would  sue  upon  this  agreement,  the  plaintiff  for  not  paying,  or  the  de- 
fendant for  not  transferring,  the  one  must  aver  and  prove  a  transfer 
or  a  tender,  and  the  other  a  payment  or  a  tender :  and  this,"  says  he, 
**  though  there  be  mutual  promises.  If  I  sell  you  my  horse  for  10/., 
if  you  will  have  the  horse,  I  must  have  the  money ;  or  if  I  will  have 
the  money,  you  must  have  the  horse."  Or,  according  to  Lancashire 
V,  Killingworth,  the  plaintiff  should  have  averred  that  he  was  ready 
at  the  place  to  have  received  the  com  on  the  last  day  of  the  time  within 
which  it  was  to  be  delivered,  and  ready  and  willing  to  have  paid  the 
prioe ;  but  that  no  person  was  there  on  the  part  of  the  defendant  to 
deliver  the  com.  The  delivery  of  the  com  and  the  pajrment  of  the 
price  were  concurrent  acts  to  be  done  by  the  parties  at  the  same  time, 
the  one  depending  on  the  other ;  and  if  so,  then,  within  the  principle  of 
all  the  modem  cases,  the  plaintiff  ought  to  have  averred  in  his  declara- 
tion a  tender  of  the  price,  for  want  of  which  it  is  bad. 

Lord  Kknton,  C.  J.  If  this  question  depended  on  the  technical 
niceties  of  pleading,  I  should  not  feel  so  much  confidence  as  I  do ;  but 
it  depends  altogether  on  the  tme  constraction  of  this  agreement.  The 
defendant  agreed  with  the  plaintiff  for  a  certain  quantity  of  com,  to  be 
delivered  at  Shardlow  within  a  certain  time ;  and  there  can  be  no  doubt 
but  tliat  the  parties  intended  that  the  payment  should  be  made  at  the 
time  of  the  deliveiy.  It  is  not  imputed  to  the  defendant  that  he  did 
not  cany  the  com  to  Shardlow,  but  that  he  did  not  deliver  it  to  the 
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plaintiff;  to  thi6  dedaration  the  defendant  objects,  and  says,  *^  I  did  not 
deliyer  the  oorn  to  you  (the  plaintiff),  because  jou  do  not  say  that  yon 
were  ready  to  pay  for  it ;  and  if  you  were  not  ready,  I  am  not  bound  to 
deliver  the  com ;  **  and  the  question  is,  whether  that  should  or  should 
not  have  been  alleged.  The  case  decided  by  Lord  Holt,  in  Salk.  112, 
if,  indeed,  so  plain  a  case  wanted  that  authority  to  support  it,  shows 
ttiat  where  two  concurrent  acts  are  to  be  done,  the  party  who  sues  the 
other  for  non-performance  must  aver  that  he  had  performed,  or  was 
ready  to  perform  his  part  of  the  contract.  Then  the  plaintiff  in  this 
ease  cannot  impute  to  the  defendant  the  non-delivery  of  the  com,  with- 
cmt  alleging  that  he  was  ready  to  pay  the  price  of  it.  A  plaintiff,  who 
oomes  into  a  court  of  Justice,  must  show  that  he  is  in  a  condition  to 
maintain  his  action.  But  it  has  been  argued  that  the  deliveiy  of  the 
com  was  a  condition  precedent,  and  some  cases  have  been  dted  to 
prove  it ;  but  they  do  not  appear  to  me  to  be  applicable.  In  the  one 
in  Saunders,^  the  party  was  to  pull  down  a  wall,  and  was  then  to  be 
paid  for  it ;  there  is  no  doubt  but  that  the  pulling  down  of  the  wall  was 
a  condition  precedent  to  the  payment;  the  act  was  to  be  done,  and 
tiien  the  price  was  to  be  paid  for  it.  So  in  the  case  in  Salk.  171,  where 
woik  was  to  be  done,  and  then  the  workman  was  to  be  paid.  And  in 
ofdinaiy  cases  of  this  kind  the  work  is  to  be  done  before  the  wages  are 
earned ;  but  those  cases  do  not  apply  to  the  present,  where  both  the 
acts  are  to  be  done  at  the  same  time.  Speaking  of  conditions  prece- 
dent and  subsequent  in  other  cases  only  leads  to  confhsion.  In  the 
ease  of  Campbell  v,  Jones,  I  thought,  and  still  continue  of  that  opinion, 
tiiat  whether  covenants  be  or  be  not  independent  of  each  other  must 
depend  on  the  good  sense  of  the  case,  and  on  the  order  in  which  the 
several  things  are  to  be  done ;  but  here  both  things  —  the  delivery  of 
the  com  by  one,  and  the  payment  by  the  other  —  were  to  be  done  at  the 
same  time ;  and  as  the  plaintiff  has  not  averred  that  he  was  ready  to 
pay  for  the  com,  he  cannot  maintain  this  action  against  the  defendant 
for  not  delivering  it. 

Gbosb,  J.  It  is  difQcult  to  reconcile  all  the  cases  in  the  books  on  the 
subject  of  conditions  precedent;  but  the  good  sense  to  be  extracted 
fix>m  them  all  is,  that  if  one  party  covenant  to  do  one  thing  in  consid- 
eration of  the  otiiier  party's  doing  another,  each  must  be  ready  to  per- 
form his  part  of  the  contract  at  the  time  he  charges  the  other  with 
non-performance.  Here  the  question  is,  what  was  the  intention  of  the 
parties ;  they  dearl}'  intended  that  something  should  be  done  by  each 
at  the  same  time.  The  com  was  to  be  delivered  at  Shardlow  to  the 
plaintiff  for  a  certain  price  to  be  therefor  paid  by  him,  that  is,  at 
the  time  of  the  delivery ;  then  the  readiness  lo  pay  should  have  been 
averred  by  the  plaintiff. 

Lawbencb,  J.  It  has  been  argued,  on  behalf  of  the  plaintiff,  that 
this  must  be  considered  as  a  declaration  on  mutual  promises,  and  that 
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as  this  is  a  demand  on  the  defendant  on  the  gioiind  of  some  mutnal 
promise  made  by  him,  and  which  was  the  consideration  of  the  plaintiff's 
promise,  it  was  not  necessary  to  aver  performance  on  his  part ;  but,  if 
so,  the  declaration  is  not  adapted  to  the  truth  of  the  case  in  not  stating 
that  the  defendant's  promise  was  in  consideration  of  the  plaintiff's. 
But  on  this  declaration  I  can  only  consider  it  as  an  agreement  by  the 
defendant  to  deliver  the  com  at  Shardlow  on  being  paid  for  it.  The 
payment  of  the  money  was  to  be  an  act  concurrent  with  the  deliTeiy; 
and  then  the  case  is  like  that  of  Callonel  v.  Briggs,  which  was  on  an 
agreement  to  pay  so  much  money  six  months  after  the  bargain,  the 
plaintiff  transferring  stock ;  and  there  Lord  Holt  said,  **  If  either  party 
would  sue  upon  this  agreement,  the  plaintiff  for  not  paying,  or  the  de- 
fendant for  not  transferring,  the  one  must  aver  and  prove  a  transfer  or 
a  tender."  He  did  not  say  that  the  not  doing  it  should  come  ftom  the 
defendant  by  way  of  excuse,  but  that  the  doing  it  must  be  alleged  in 
the  declaration ;  and  that  affords  an  answer  to  great  part  of  the  aigo* 
ment  urged  on  behalf  of  the  defendant  in  this  case.  The  tendering  of 
the  money  by  the  plaintiff  makes  part  of  the  plaintiff's  title  to  recoyer, 
and  he  must  set  out  the  whole  of  his  title.  The  strongest  case  cited  for 
the  defendant  was  that  of  Merrit  r.  Rane ;  ^  but  that  does  not  appear 
to  me  of  sufScient  weight  to  overtum  the  authority  of  the  case  of  Cal- 
lonel V,  Briggs.  I  do  not  quite  understand  what  the  Court  there  said, 
that  it  was  not  necessary  to  aUege  a  tender,  for  that  it  should  have 
come  from  the  defendant  by  way  of  excuse ;  for,  as  it  was  stated  that 
the  plaintiff's  agent  was  ready  to  receive  a  transfer  of  the  stock,  but 
that  the  defendant  did  not  attend,  it  woxM  have  been  absurd  to  state 
a  tender  of  the  money  to  a  person  who  was  not  present  to  receive  it. 
There  is,  however,  another  case,  not  referred  to  in  the  argument.  Lea 
V.  Exelby,  which  is  an  authority  to  show  that  the  plaintiff  in  this  case 
should  have  averred  a  tender.  There  the  plmntiff  declared  that  in  con« 
sideration  that  he  had  promised  to  pay  ^e  defendant  (who  was  pos- 
sessed of  a  lease  for  years,  the  inheritance  of  which  was  in  the  plaintiff) , 
a  certain  sum  on  such  a  day,  the  defendant  promised  on  payment  to 
surrender. to  him  the. lease;  and  that  he  had  tendered  the  money  at 
the  time,  but  that  the  defendant  had  not  surrendered ;  and  on  motion 
in  arrest  of  judgment,  because  it  was  not  alleged  that  the  defendant 
refhsed  as  well  as  that  the  plaintiff  tendered,  the  Court  held  that  the 
declaration  was  bad  for  that  reason.  Therefore,  on  the  authority  of 
that  case,  and  of  that  of  Callonel  v.  Briggs,  I  am  of  opinion  that  the 
declaration  cannot  be  supported,  and  that  the  Judgment  must  be 
uorested.  JRule  absoluu.^ 

^  Biennan  v.  Ford,  46  Cal.  7, 16 ;  Dnnham  o.  Pettee,  8  N.  T.  508,  aec.  See  also 
BawBon  v.  Johnson,  1  East,  SOS;  English  Sale  of  Gooda  Act,  sec.  S8;  Mechem  on 
Sales,  §  538. 
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WTTHEBS  V.  REYNOLDS. 

In  THB  Ejno's  Bench,  Noyskbsb  14,  1831. 

[BitparUd  m  SBorMimff  #-  Addphu,  882.] 

AasDicPSiT  for  not  delivering  straw  to  the  plaintiff  porsuant  to  agree* 
Kent.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  Sittings  in  Mid« 
dlesex  after  last  Hilaiy  Term,  the  agreement  proved  was  as  follows :  — 

John  Reynolds  undortakes  and  agrees  to  supply  Kseph  Withers  with  wheat 
straw  of  good  quality  sufficient  for  his  use  as  a  stablekeeper,  and  delivered  on 
his  premises  as  above  (».«.,  at  Long  Acre,  London),  till  the  24tb  of  June, 
1830,  at  the  sum  of  thirty-three  shillings  per  load  of  thirty-six  trusses,  to  be 
delivered  at  the  rate  of  three  loads  in  a  fortnight,  in  a  dry  state  and  without 
damage.  And  the  said  J.  W.  hereby  agrees  to  pay  to  the  said  J.  R.  or  his 
order  the  sum  of  thirty-three  shillings  per  load  for  each  load  of  straw  so  deliv- 
ered on  his  premises  from  this  day  till  the  24th  of  June,  1880,  according  to 
tiis  terms  of  this  agreement. 

(Signed)  Joseph  Withebs,  Johk  Retnolds. 

The  straw  was  regularly  sent  in  firom  the  20th  of  October,  1829, 
when  this  agreement  was  made,  till  the  end  of  January,  1830.  At  that 
time,  the  plaintiff  being  in  arrear  for  several  loads  of  straw,  the  defend- 
ant called  upon  him  for  the  amount,  and  he  thereupon  tendered  to  the 
defendant  11/.  lit.,  being  the  price  of  all  the  straw  delivered,  except 
the  last  load,  saying  that  he  should  always  keep  one  load  in  hand. 
Tlie  defendant  objected  to  this,  but  was  at  length  obliged  to  take  the 
sum  offered ;  and  he  then  told  the  plaintiff  that  he  would  send  no  more 
straw  unless  it  was  paid  for  on  detiveiy ;  and  accordingly  no  more  was 
sent.  On  the  part  of  the  defendant  it  was  submitted  that  there  must 
be  a  nonsuit,  inasmuch  as  the  plaintiff,  on  his  own  showing,  had  not 
performed  his  own  part  of  the  contract,  which  was,  in  effect,  to  pay  for 
each  load  on  delivery.  Lord  Tenterden,  C.  J.,  was  of  this  opinion, 
but  directed  a  verdict  for  the  plaintiff,  reserving  the  point.  A  rule  nui 
was  afterwards  obtained  for  entering  a  nonsuit. 

CampbtU  and  R.  V.  Richard*  now  showed  cause.  Two  things  inde* 
pendent  of  each  other  were  stipulated  by  this  contract  to  be  done  by 
the  respective  parties ;  the  defendant  was  to  deliver  straw ;  the  plaintiff 
to  pay  the  price.  No  time  of  payment  was  specified.  There  appears 
notibing  which  could  entitle  the  defendant  to  insist  on  receiving  his 
money  till  the  whole  quantity  of  straw  was  delivered.  Payment,  then, 
was  not  a  condition  of  the  defendant's  performance  of  his  contract. 
His  promise  was  given  in  consideration  that  the  plaintiff  promised  to 
pay,  not  in  consideration  of  performance.  If  the  plaintiff  was  bound 
to  pi^  for  each  load  on  delivery,  still  it  does  not  follow  that  a  refbasl 


44  WITH£BS  v.   BBYN0LD8,  [CHAP.   Y. 

to  pay  for  one  load  excuBed  the  defendant  from  any  fbtiire  performanoa 
of  hia  oontract.  Weaver  v.  Sessions.^  And,  aaoording  to  that  caae, 
he  ought  at  least  to  have  shown  that  he  subsequentlj  made  a  tender  of 
execating  his  part  of  the  agreement,  which  the  plaintiff  rejected.  The 
defendant,  therefore,  upon  his  oonstruction  of  the  agreement,  may  be 
entitled  to  bring  a  cross-action,  but  has  no  defence  to  this. 

JPkut,  contra.  The  only  question  is  upon  the  construction  of  this 
agreement.  It  is  true,  no  time  of  payment  was  specified,  but,  in  the 
absence  of  any  express  stipulation,  the  money  would  be  payable  on 
demand  as  often  as  it  became  due ;  and  here  the  words,  ^^  to  pay  thirty- 
three  shillings  per  load  for  each  load  so  delivered,*'  intimate  that  the 
prioe  of  eadi  load  wai^o  be  due  as  soon  as  it  was  delivered.  (Hera 
he  was  stopped  by  the  uourt.) 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover.  There  is,  I  think,  no  doubt  that  by  the  terms  of 
this  agreement  the  plaintiff  was  to  pay  for  the  loads  of  straw  as  they 
were  delivered.  If  that  were  not  so,  the  defendant  would  have  been 
liable  to  the  inconvenience  of  giving  credit  for  an  indefinite  length  of 
time,  and,  in  case  of  non-payment,  bringing  an  action  for  a  veiy  large 
•urn  of  money,  which  does  not  appear  to  have  been  intended  by  the 
oontract.  Then  the  only  question  is,  whether,  upon  the  plaintiff's  say- 
ing *^  I  will  not  pay  for  the  goods  on  delivery  '*  (for  that  was  the  effect 
of  his  communication  to  the  defendant),  it  was  incumbent  on  the 
defendant  to  go  on  supplying  straw :  and  he  clearly  was  not  obliged 
to  do  so. 

Parks,  J.  The  substance  of  the  agreement  was,  that  the  straw 
should  be  paid  for  on  delivery.  The  defendant  clearly  did  not  contem- 
plate giving  credit.  When,  therefore,  the  plaintiff  said  that  he  would 
not  pay  on  delivery  (as  he  did  in  substance,  when  he  insisted  on  keeping 
one  load  in  hand) ,  the  defendant  was  not  obliged  to  go  on  supplying 
him. 

Taunton,  J.  The  contract  does  not  say  merely  that  so  much  straw 
shall  be  supplied  at  thirty-three  shillings  a  load,  but  it  adds  that  the 
plaintiff  shall  pay  that  sum  ^^  for  each  load  of  straw  delivered  on  his 
premises  "  from  the  date  of  the  agreement  till  the  24th  of  June,  1880. 
^9it  prima  facie  imports  that  each  load  was  to  be  paid  for  as  delivered. 

Patteson,  J.  If  the  plaintiff  had  merely  failed  to  pay  for  any  par- 
ticular load,  that  of  itself  might  not  have  been  an  excuse  to  the  defend- 
ant for  delivering  no  more  straw ;  but  the  plaintiff  here  expressly  refhaes 
to  pay  for  the  loads  as  delivered ;  the  defendant,  therefore,  is  not  lif  ble 
for  oeasing  to  perform  his  part  of  the  contract.  Bute  abtoluU 

A  6  Taant.  ItL 
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OLIVER  KANE  m  al.  v.  JOHN  HOOD. 

BUPBXMB  JtTDICIAL  CoURT  OV  MAflaAOHUSBTTfl,   OOTOBBR  27«    18St. 

[lUported  m  18  PJofcerw^,  281.] 

AammpsTtj  brought  bj  the  execaton  of  John  Innis  Clark.  Trial 
befbre  Shaw,  C.  J. 

The  plaintiff  relj  upon  an  unsealed  contract  made  by  Clark  and 
Hood,  dated  October  28,  1808,  bj  which  ''  it^is  mutually  agreed  that 
Hood  is  to  have  the  land,  &c.  (describing  certain  land  in  Somerset)  in 
consideration  of  which  the  said  Hood  is  to  pay  the  said  Clark  $700, 
$200  of  which  are  to  be  paid  in  ten  days,  half  the  remainder  in  twelve 
months,  and  the  other  half  in  two  years,  fh>m  the  above  date,  with  the 
interest  annually ;  and  the  deed  to  be  executed  at  the  completing  of  the 
last  payment." 

The  two  first  instalments  had  been  paid  and  received  before  the  com- 
mencement of  this  action. 

The  plaintifTs  neither  allege  nor  prove  that  they  ever  made  or  ten- 
dered or  offered  any  deed  or  conveyance  of  the  land,  but  they  aver  that 
Clark,  in  his  lifetime,  and  they,  in  their  capacity  of  executors,  since  his 
decease,  have  always  been  ready  to  convey  the  land  to  Hood,  and  to 
execute  to  him  a  good  and  sufficient  deed  tiiereof,  upon  his  complying 
with  the  terms  of  the  contract  on  his  part,  and  that  they  are  here  in 
court  ready  to  execute  such  deed  upon  his  complying  with  those  terms. 

The  defendant  contends  that,  the  two  first  instalments  being  fidly 
paid,  the  agreements  of  the  parties,  in  respect  to  the  last  instalment, 
are  mutually  dependent  and  conditional,  and  neither  is  bound  to  per- 
form without  a  tender  of  performance  on  the  other  side,  to  be  made  at 
the  same  time. 

On  the  contrary,  the  plaintiffs  contend  that  the  promise  of  the  de- 
fendant is  independent,  and  that  he  was  bound  to  pay  at  the  time  and 
conformably  to  the  terms  of  the  contract,  in  consideration  of  the  en- 
gagement of  Clark,  without  any  tender  of  performance  on  the  part  of 
the  plaintiffs. 

"Die  plaintiffs  became  nonsuit,  subject  to  the  opinion  of  the  Court 
on  the  above  question. 

Oobb^  for  the  plaintiffs,  dted  Terry  v.  Duntz,  2  H.  Bl.  389  ;  1  Wms. 
Sannd.  820,  note  4 ;  Gardiner  v,  Corson,  15  Mass.  500. 

W.  Baylies  and  Battelle,  for  the  defendant,  cited  Callonel  v.  Briggs, 
1  Salk.  112 ;  Thorpe  v.  Thorpe,  ibid.  171 ;  Jones  v.  Barkley,  2  Doug. 
€84 ;  Goodisson  v.  Nunn,  4  T.  B.  761 ;  Glazebrook  v.  Woodrow,  8 
T.  B.  866;  Phillips  v.  Fielding,  2  H.  Bl.  123;  Martin  v.  Smith,  6 
East,  555;  Johnson  v.  Beed,  9  Mass.  78;  Cunningham  v,  Morrell, 
10  Johns.   203:   Couch  v.   Ingersoll,  2  Pick.  292;  Dana  v.  King 
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Sbid.  155 ;  Hunt  v.  Livennore,  5  Pick.  895 ;  Bean  v.  Atwater,  4  Conn.  S  ; 
Parker  v.  Parmele,  20  Johns.  180. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  Conrt.  This  is  a  contract 
not  under  seal,  but  the  same  rules  govern  the  construction  of  it  as 
those  applicable  to  cases  of  covenant.  The  only  question  which  would 
seem  to  be  presented  by  the  facts  is,  whether,  in  a  contract  between 
parties  relative  to  the  same  subject-matter,  some  stipulations  may  be 
mutual  and  independent,  and  others  dependent  and  mutually  condi- 
tional ;  and  this  question  was  settled  in  the  case  of  Couch  v.  liigersoU, 
2  Pick.  292.  Indeed,  the  point  in  question  constituted  distinctly  the 
ground  of  decision  in  that  case,  because  the  plaintiff,  without  having 
tendered  performance  .on  his  part,  recovered  on  a  breach  of  one  cove- 
nant because  it  was  independent,  and  fkiled  on  the  other,  because,  upon 
the  construction  put  upon  it  by  the  Court,  it  was  independent. 

In  the  present  case,  the  two  first  instalments  of  the  purchase-money 
were  to  be  paid  before  the  time  fixed  for  the  conveyance  of  the  land, 
and  therefore  it  is  veiy  clear  they  are  independent.  Had  a  suit  been 
brought  for  either  of  them,  no  tender,  offer,  or  averment  of  readiness, 
would  have  been  necessaiy,  and  no  defence  could  have  been  made. 
The  obligation  of  the  defendant  to  pay  the  money  at  the  times  stipu* 
lated  was  absolute  and  unconditional.  But  it  is  shown  by  the  facts, 
that  the  two  first  instalments  were  ftilly  paid ;  and  though  payment 
was  not  made  at  the  times  fixed,  yet  it  was  afterwards  accepted,  and 
the  plaintifb  affirmed  the  contract  by  suing  on  it.  Then  the  question 
is,  whether  the  payment  of  the  last  instalment  on  the  one  side,  and  the 
execution  and  tender  of  the  deed,  upon  payment  being  made,  on  the 
other,  were  not  dependent  and  conditional ;  and  we  think  they  were. 
The  words  are,  ^^  and  the  other  half  in  two  years,  with  interest  annually, 
and  the  deed  to  be  executed  at  the  completing  of  the  last  payment.*' 
Suppose  the  whole  had  been  payable  at  once,  instead  of  being  payable 
by  instalments,  and  the  stipulation  had  been  to  pay  seven  hundred 
dollars  in  two  years,  the  deed  to  be  executed  at  the  payment ;  upon 
this  statement  of  the  question,  is  there  a  doubt  that  the  agreements 
would  have  been  mutually  dependent  and  conditional?  I  think  not. 
The  intent  of  the  parties  is  to  govern.  And  what  difference  is  there, 
whether  the  final  payment  is  the  whole  or  part,  the  remainder  of  the 
purchase-money  having  been  paid  and  accepted?  Where  the  whole 
purchase-money  is  to  be  paid  at  once  and  the  deed  is  to  be  then  given, 
the  covenants  are  held  to  be  dependent,  because  it  is  unreasonable  to 
presume  that  the  purchaser  intended  to  pay  the  whole  consideration, 
without  having  the  equivalent  in  a  titie  to  the  land  purchased.  The 
same  reason  applies  to  the  last  instalment.  An  obvious  reason  why 
the  first  and  second  instalments  should  be  paid  without  having  a  deed 
is,  that  the  vendor  was  to  withhold  the  titie  as  a  security  for  the  pur- 
cnase-money,  and  the  vendee  was  content  to  rely  on  the  vendor's 
contract  for  his  fhture  titie ;  but  no  such  reason  applies  to  the  final 
and  complete  payment  of  the  purchase-money.    Whether,  therefore,  wt 
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consider  the  particular  language  of  the  contract,  or  the  general  intent 
of  the  parties,  we  think  these  parts  of  the  contract  were  mutually  de- 
pendent and  conditional,  and  the  plaintiffs  cannot  recover  without 
irening  performance  or  an  ofbr  to  perform  on  their  part. 

PUxinHfi  nonnnt^ 


ELLEN  9.  TOFP. 

In  THB  EZGHBQUKB,  APBO.   16,    1861. 

{BeporUd  in  6  Exdiequer  Bq^artt,  484.] 

GoTBHAMT  on  an  indenture  of  apprenticeship  of  the  2lBt  of  July, 
1846,  by  the  master  against  the  fkther  of  the  apprentice,  the  father 
being  a  party  to  the  indenture.  The  material  parts  of  this  indenture 
(of  which  profert  was  made)  were  as  follows :  '*  This  indenture  witr 
nesseth,  that  Richard  Topp,  an  infant,  of  the  age  of  sixteen  years  or 
thereabouts,  by  and  with  ^e  consent  of  his  father,  George  Topp,  of,  &c., 
ilEuiner,  doth  put  himself  apprentice  to  Frederick  Ellen,  of,  &c.,  auc- 
tioneer, appraiser,  and  corn-factor,  to  learn  his  art,  and  with  him  after 
the  manner  of  an  apprentice  to  serve  from  the  1st  day  of  July  now  last 
past  unto  the  Aill  end  and  term  of  five  years  from  thence  next  follow- 
ing, to  be  frdly  complete  and  ended ;  during  which  term  the  said  ap- 
prentice his  master  faithftiUy  shall  serve,  his  secrets  keep,  his  lawfrd 
commands  everywhere  gladly  do."  The  indenture  then  proceeded  to 
state  that  the  apprentice  should  do  no  damage  to  his  master,  &c.,  and 
that  he  ^^  shall  not  absent  himself  from  his  master's  service  day  or  night 
nnlawfhlly,  but  in  all  things,  as  a  faithful  apprentice,  he  shall  behave 
himself  towards  his  said  master  and  all  his  during  the  said  term.  And 
the  said  Frederick  Ellen,  in  consideration  of  the  sum  of  70/.  to  him  in 
hand  paid  by  the  said  George  Topp  upon  the  execution  of  these  pres- 

1  Bank  of  Colambia  v.  Hagner,  1  Pet  455;  Hill  v.  Grigsby,  85  CaL  656;  Saaford 
V.  Cload,  17  Fla.  532;  Dnncan  v.  Charles,  5  111.  561 ;  Rnnkle  e.  Johnson,  30  HI.  383; 
Headley  «.  Shaw,  39  IlL  354 ;  McCnlloch  v.  Dawson,  I  Ind.  413 ;  Snmmeis  v,  Sleeth, 
45  lad.  598;  Clark  v.  Continental  ImproTement  Co.,  57  Ind.  135;  Berrjhill  v, 
Bjington,  10  Iowa,  323 ;  Courtright  v.  Deeds,  38  Iowa,  507 ;  Wadlington  o.  HUl, 
18  Miss.  560;  Eckford  v.  Halbert,  30  Miss.  273;  Robinson  v.  Harbonr,  42  Miss.  795; 
Aekley  p.  ElweU,  5  Halsted,  304 ;  Egbert  v.  Chew,  2  Green,  N.  J.  L.  446 ;  Shinn  v, 
Roberts,  1  Spencer,  435;  Johnson  o.  Wygant,  11  Wend.  48;  Glenn  v.  Rossler,  156 
N.  T.  161 ;  Powell  V,  Dayton,  Ac.  R.  R.  Co.,  14  Oreg.  356,  ace.  See  also  Giles  v,  GOes, 
9  Q.  B.  164. 

Weaver  v.  Childress,  8  Stew.  (Ala.)  361 ;  Hays  v.  Hall,  4  Port.  374,  887;  White  a 
Beard,  5  Port.  94,  100;  Miller  v.  Wild  Cat  Road  Co.,  52  Ind.  51 ;  Clopton  v,  Bolton, 
23  Miss.  78;  McMath  v,  Johnson,  41  Miss.  439;  Morris  v.  Sliter,  1  Denio,  59 ;  Gale 
V.  Best,  20  Wis.  44 ;  Shenners  v.  Pritchard,  104  Wis.  287,  contra.  See  also  Load  v. 
Pomona  Land  Co.,  153  U.  S.  564;  Gibson  v,  Newman,  2  Miss.  341. 
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eiits  (the  receipt  whereof  the  said  Frederick  Ellen  doth  hereby  ac- 
knowledge), doth  hereby  coTenant  and  agree  to  and  with  the  Aaid 
George  Topp,  hia  executors  and  administrators,  and  also  the  said  Rich- 
ard Topp,  that  he,  the  said  Frederick  Ellen,  his  executors  and  adminis- 
trators, his  said  apprentice  in  the  art  of  an  auctioneer,  appraiser,  and 
corn-factor,  which  he  useth,  by  the  best  means  that  he  can,  shall  teach, 
and  instruct,  or  cause  to  be  taught  and  instiucted,  finding  unto  the 
said  apprentice  sufficient  meat,  drink,  and  lodging,  and  other  neccssa* 
ries  during  the  said  term,  except  wearing  apparel,  medical  attendance* 
and  pocket-money ;  and  the  said  George  Topp,  for  himself,  his  execu- 
tors and  administrators,  doth  hereby  covenant  and  agree  with  the  said 
Frederick  Ellen,  his  executors  and  administrators,  that  he  the  said  George 
Topp,  his  executors  and  administrators,  shall  and  will  find  and  provide 
his  said  son  Richard  Topp  with  wearing  apparel,  medical  attendance, 
washing,  and  pocket-money,  during  the  said  term ;  and  for  the  true 
performance  of  all  and  every  the  said  covenants  and  agreements,  either 
of  the  said  parties  bindeth  himself  unto  tlie  other  by  Uiese  presents.** 
The  declaration  then  stated,  that  the  said  Richard  Topp  afterwards,  to 
wit,  on  the  said  21st  of  July,  1846,  entered  and  was  then  received 
into  the  service  of  the  plaintiff  as  such  apprentice  as  aforesaid,  and 
continued  in  such  service  under  and  by  virtue  of  the  said  indenture 
for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last  aforesaid 
until  and  upon  the  22d  of  July,  1849 ;  and  laid  as  a  breach  that 
the  said  Richard  Topp  did  not  nor  would  faithfhlly  serve  the  plain- 
tiff according  to  the  tenor  and  effect,  true  intent  and  meaning  of  the 
said  indenture,  but  on  the  contraiy  thereof  the  said  Richard  Topp, 
during  the  said  term  of  five  years  in  the  said  indenture  mentioned, 
to  wit,  on  the  said  22d  of  Juljs  1849,  did  unlawflilly  absent  himself 
firom  the  service  of  the  plaintiff,  and  hath  from  thence  hitherto  remained 
and  continued  absent  from  the  service  of  the  plaintiff,  contrary  to  the 
tenor  and  effect  of  the  said  indenture,  and  of  the  said  covenant  of 
the  defendant  in  that  behalf  made  as  afi>re8aid,  to  the  plaintiff's 
damage,  &o. 

The  defendant,  after  setting  out  the  indenture  on  oyer,  pleaded  that 
the  plaintiff,  at  the  time  of  the  making  of  the  said  indenture  as  in  the 
declaration  mentioned,  exercised  the  art  and  carried  on  the  business  of 
an  auctioneer,  appraiser,  and  corn-factor,  as  therein  mentioned ;  and 
that  the  apprenticeship  and  covenants  aforesaid  were  made  with  the 
plaintiff  as  such  auctioneer,  appraiser,  and  corn-factor,  and  not  other- 
wise, and  that,  after  the  making  of  the  said  indenture,  and  before  the 
accruing  of  the  cause  of  action,  &c.,  to  wit,  on,  &c.,  the  plaintiff  volun- 
tarily and  of  his  own  free  will  gave  up,  relinquished,  abandoned,  and 
ceased  to  exercise  and  carry  on,  and  hath  not,  at  any  time  since,  exer- 
cised and  carried  on  the  art  and  business  of  a  com-fkctor  as  aforesaid. 
Verification. 

Replication :  That  the  plaintiff  relinquished  his  business  as  a  com* 
(kctor  aforesaid,  with  the  fUll  knowledsce  and  consent  of  the  defendant 
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in  that  beaalf ;  and  that,  ftom  the  time  of  such  relinquishment  oontin* 
uallT  until  the  accniing  of  the  oaiue  of  action  in  the  dedaratian 
mentioned,  the  said  Richard  Topp,  with  fiill  knowledge  of  such  relin- 
quishment as  aforesaid,  continued,  with  the  consent  of  the  defendant 
in  that  behalf,  to  serve  the  plaintiff  under  the  said  indenture.  Verifi* 
cation. 

S|)ecial  demurrer  to  the  replication,  inter  alia,  on  the  grounds  that 
the  consent  of  the  defendant  to  the  relinquishment  bj  the  plaintiff  of 
his  business  of  a  corn-factor  aforesaid,  and  to  the  continuing  of  the  said 
Richard  Topp  to  serve  the  plaintiff  as  in  the  replication  mentioned,  is 
not  aUeged  to  have  been  given  or  contained  by  or  in  any  deed  or  in- 
strument under  the  seal  of  him  the  defendant,  and  that  the  contract  in 
the  declaration  mentioned  could  not  in  law  be  varied  or  altered  by 
parol,  or  by  any  consent  other  than  a  consent  given  or  contained  in 
some  deed  or  instrument  under  seal ;  and  that  the  replication  is  a  de- 
parture fix>m  the  declaration;  that  the  contract  relied  upon  in  the 
declaration  is  a  contract  to  employ  and  serve  in  the  art  and  mystery  of 
an  auctioneer,  appraiser,  and  corn-factor ;  and  the  replication  sets  up 
some  new  alleged  contract  to  employ  and  serve  in  the  art  and  mystery 
of  an  auctioneer  and  appraiser  only. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Easter  Term  last  (April  26,  1850), 
before  Pollock,  C.  B.,  Pabks,  B.,  Rolfe,  B.,  andPLAir,  B.,  by  MaC' 
jMonara  for  the  defendant,  in  support  of  the  demurrer,  and  by  TapreQ 
for  the  plaintiff;  and  the  Court  took  time  to  consider  their  Judgment ; 
but  afterwards  Pollock,  C.  B.,  said  that,  as  a  difference  of  opinion 
existed  among  certain  members  of  the  Court,  they  wished  to  hear  the 
case  re-argued.  The  case  was  accordingly  re-argued  in  Hilary  Term 
last  (Jan.  20),  before  Pollock,  C.  B.,  Pabke,  B.,  Alderson,  B.,  and 
Plait,  B.,  by 

Macnamara  for  the  defendant  in  support  of  the  demnner. 

TapreH,  contra. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  on  an  indenture  of  apprentice- 
ship by  the  master,  against  the  father  of  the  apprentice,  the  father 
having  been  part3\{o  the  indenture.  The  breach  assigned  is,  that  the 
apprentice  did  not  nor  would  faithfully  serve  the  plaintiff  according  to 
the  tenor  and  effect  of  the  indenture ;  but  on  the  contrary  did  on  the 
22d  of  July,  1849,  unlawfully  absent  himself  from  the  service  of  the 
plaintiff,  and  has  henceforth  continued  absent  from  such  service. 
[The  Lord  Chief  Baron,  after  stating  the  pleadings,  proceeded :]  On 
the  part  of  the  plaintiff  it  was  scarcely  contended  that  the  replication 
could  be  supported.  It  is  obviouly  bad.  Such  parol  consent  cannot 
entitle  the  plaintiff  to  maintain  an  action  of  covenant  in  this  form,  which 
is  founded  entirely  on  the  deed  under  seal.^   The  case  therefore  resolves 

1  But  tee  Thomaaon  v.  Dill,  30  Ala.  444, 456 ;  Palmer  v.  Meriden  Britaimia  Co, 
18S  Bl.  508;  Blagbome  v.  Hanger,  101  Mich.  375;  Steea  v.  Leonard,  SO  Minn.  494. 
VOL.  u.  —  4 
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Itself  Into  the  only  question  reaOj  argued  before  us,  wbidi  was  whether 
the  plea  was  good.  •  .  •  The  objection  taken  by  Mr.  TapreU  was,  that 
the  carrying  on  all  the  three  trades  was  not  a  condition  precedent  to 
the  plaintiff's  right  to  recover,  but  that  his  omission  or  refhsal  to  carry 
on  any  one  mu^t  be  the  subject  of  a  cross-action. 

This  objection  is  founded  on  one  of  the  rules  for  determining  when 
covenants  are  dependent  on  each  other ;  which  is  laid  down  in  Boone 
V,  Eyre,  and  followed  in  Campbell  v.  Jones  and  other  cases  collected  in 
the  note  to  1  Wms.  Saund.  820  c.  That  rule  is,  that  when  a  covenant 
goes  to  part  of  the  consideration  on  both  sides,  that  is,  forms  a  part  of 
the  consideration  on  the  plaintiff's  side  for  the  defendant's  covenant  oh 
the  other,  and  a  breach  of  such  covenant  may  be  paid  for  in  damages, 
and  the  whole  of  the  remaining  consideration  has  been  had  by  the  de- 
fendant, the  covenant  is  independent,  and  the  performance  of  it  is  not  a 
condition  precedent. 

^^  The  reason  of  the  decision  in  these  cases  is,"  as  is  observed  by  the 
learned  editor,  '*  that  where  a  person  has  received  a  part  of  the  consid- 
eration for  which  he  entered  into  the  agreement,  it  would  be  unjust 
that,  because  he  had  not  had  the  whole,  he  should,  therefore,  be  per- 
mitted to  enjoy  that  part  without  either  paying  or  doing  any  thing  for 
it.  Therefore  the  law  obliges  him  to  perform  the  agreement  on  his  part, 
and  leaves  him  to  his  remedy  to  recover  any  damages  he  may  have 
sustained  in  not  having  received  the  whole  consideration." 

It  is  remarkable  that,  according  to  this  rule,  the  construction  of  the 
instrument  may  be  varied  by  matter  ex  post  facto ;  and  that  which  is 
a  condition  precedent  when  the  deed  is  executed  may  cease  to  be  so 
by  the  subsequent  conduct  of  the  covenantee  in  accepting  less :  as  in 
the  cases  referred  to,  the  defendant,  in  the  first,  might  have  objected  to 
the  transfer,  if  the  plaintiff  had  no  good  title  to  the  negroes,  and  refhsed 
to  pay ;  in  the  second,  he  might  have  objected  to  the  payment  if  the 
plaintiff  had  reftised  to  transfer  the  patent,  though  he  had  been  willing 
to  teach  the  art  of  bleaching.  But  this  is  no  objection  to  the  soundness 
of  the  rule,  which  has  been  much  acted  upon.  But  there  is  often  a 
difficulty  in  its  application  to  particular  cases,  and  it  cannot  be  intended 
to  apply  to  every  case  in  which  a  covenant  by  the  plaintiff  forms  only  a 
part  of  the  consideration,  and  the  residue  of  the  consideration  has  been 
had  by  the  defendant.  That  residue  must  be  the  substantial  part  of 
the  contract ;  and  if,  in  the  case  of  Boone  v.  Eyre,  two  or  three  negroes 
had  been  accepted,  and  the  equity  of  redemption  not  conveyed,  we  do 
not  apprehend  that  the  plaintiff  could  have  recovered  the  whole  stipu- 
lated price,  and  left  the  defendant  to  recover  damages  for  the  noo- 
conveyance  of  it. 

Whether  the  rule  can  be  applied  to  the  present  case  has  been  a 
matter  of  great  doubt  in  the  minds  of  some  of  us ;  but,  after  much 
consideration,  we  agree  that  it  is  not  applicable.  If  this  had  been  an 
action  on  a  covenant  to  pay  an  apprentice  fee  at  the  end  of  the  term, 
and  the  apprentice  bad  served  the  whole  period,  and  had  had   the 
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benefit  of  Instruction  as  such  in  two  of  the  trades,  it  would,  we  are 
disposed  to  think,  have  been  no  answer  to  the  action  that  the  plaintiff 
nad  disoontinued  one.  But  this  is  an  action  for  not  continuing  to 
serre  as  an  apprentice ;  and  although  the  later  services  of  an  apprentice 
are  much  more  valuable  than  the  early,  and  are  in  part  a  compensation 
to  the  master  for  his  instruction  in  tiie  commencement  of  the  appren* 
ticeship,  and  so  are  analogous  in  some  degree  to  an  apprentice  fee 
payable  in  fiUuroy  yet  the  immediate  cause  of  action  is  the  breach 
of  the  contnct  to  senre,  and  the  obligation  to  serve  depends  upon  the 
corresponding  obligation  to  teach  as  an  apprentice ;  and,  if  the  master 
is  not  ready  to  teach  in  the  very  trade  which  he  has  stipulated  to  teach, 
the  apprentice  is  not  bound  to  serve.  To  this  particular  covenant  to 
serve,  the  relative  duty  to  teach  seems  to  us  to  be  directiy  a  condition 
precedent ;  and  we  are  not  able  to  distinguish  between  the  three  trades 
of  auctioneer,  appraiser,  and  corn-factor,  so  as  to  S9.y  that  one  is  more 
the  substantial  part  of  the  contract  than  another. 

As  the  plaintiff  by  his  own  fault  has  disabled  himself  fW>m  acting  as 
a  master  in  all  the  three  trades,  he  has  no  right  to  complain  of  the 
defendant's  son  refhsing  to  continue  to  serve  in  any. 

Ov  Judgment  will,  therefore,  be  for  the  defendant. 

Judgment  for  ths  defendanL^ 


GRAVES  V.  LEGO  and  Avothkb. 
In  tbb  Exchsqusb,  Mat  9,  1854. 

[Beportad  m  9  Enhe^uer  BeporU,  709.] 

The  declaration  stated,  that  it'was  on  the  19th  of  May,  1858,  through 
Messrs.  H.  &  R.,  brokers  at  Liverpool,  agreed  between  the  plaintiff  and 
defendants  in  manner  following,  that  is  to  say :  the  plaintiff  then  agreed 
to  sell  to  the  defendants,  and  the  defendants  to  buy  of  the  plaintiff, 
about  800  to  850  bales  white  washed  Donskoy  fleece  wool,  to  arrive, 
at  \0\d.  per  pound,  laid  down  either  at  Liverpool,  Hull,  or  London, 
deliverable  at  Odessa  during  August  then  next,  old  style,  to  be  shipped 
with  an  despatch,  warranted  fair  average  quality,  but,  should  they 
prove  otherwise,  to  be  taken  with  a  fkir  allowance,  which  it  was  mu- 1 

1  Compftie  the  following  apprenticeship  cases.  Winstone  v.  Linn,  1  B.  &  C.  460; 
Wise  V.  Wilson,  1  C.  &  K.  662 ;  Phillips  o.  Clift,  4  H.  &  N.  168;  Raymond  o.  Minton, 
L.  R.  1  Ex.  244;  Leaioyd  o.  Brook,  [1891]  1  Q.  B.  431  ;  United  States  v.  Scholfield, 
1  Cnnch  C.  C.  255;  Gnstjr  v.  Diggs,  2  Cranch  C.  C.  210;  Warner  v.  Smith,  8  Conn. 
14 ;  M'Grath  v.  Hemdon,  4  T.  B.  Mon.  480 ;  Powers  v.  Ware,  2  Pick.  451 ;  Common- 
wealth 9.  Linker,  8  Phila.  455 ;  Commowealth  v.  Edwards,  6  Binney,  203 ;  Common- 
wealth V.  Deacon,  6  S.  &  R.  526.  Promises  in  other  partly  bilateral  cuntracts  were  held 
dependant  in  Allen  v,  Saonders,  7  B.  Mon.  593;  Jones  v.  Marsh,  21  \'t.  144 
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taaO J  agreed  between  buyer  and  seller  shonld  be  asaeesed  by  the  said 
Messrs.  H.  A  R. ;  subject  to  the  safe  arrival  of  the  wool  in  good  oondi- 
tioD  at  any  of  the  ports  stated,  and  the  names  of  the  vessels  to  be 
declared  as  soon  as  the  wools  were  shipped;  customary  allowanoes, 
payment,  cash  in  fourteen  days,  less  1^  per  cent  discount,  from  the  date 
of  finishing  loading.  Which  agreement  being  made,  afterwards  the 
said  wool,  being  833  bales  of  wool  of  the  quality  and  description  in  the 
said  agreement  mentioned,  was,  during  the  said  month  of  August,  old 
style,  delivered,  to  wit,  by  the  growers  thereof  at  Odessa,  to  wit,  to  the 
agents  of  the  plaintiff  in  that  behalf,  and  was  with  all  despatch  then 
shipped  there  on  board  a  certain  vessel  called  the  Science,  which 
•aid  vessel  then  sailed  from  Odessa  with  the  said  wool  on  board  thereof, 
and  afterwards,  to  wit,  on  the  22d  of  November,  1853,  arrived  at  Liver- 
pool with  the  said  wool  on  board  safe  and  in  good  condition,  and  ao- 
oording  to  the  terms  of  the  said  contract ;  and  the  plaintiff  says,  that 
the  defendants  have  had  notice  of  all  the  said  premises,  and  that  a 
reasonable  time  for  the  defendants  to  accept  the  said  wools  after  the 
same  arrived,  and  to  fhlfil  their  part  of  the  contract,  and  pay  for  the 
said  wools,  has  long  since  elapsed,  and  that  he  the  plaintiff  has  at  all 
times  performed  and  fulfilled,  and  been  ready  and  willing  to  perform 
and  fhlfil,  aU  conditions  precedent  to  his  right  to  have  the  said  wools 
accepted  and  paid  for,  and  to  his  right  to  maintain  this  action.  Yet 
the  defendant  would  not  at  any  time  accept  nor  pay  for  the  said  wools, 
or  any  part  thereof. 

Plea :  that  the  defendants  agreed  with  the  plaintiff  to  buy  the  said 
wool  in  the  declaration  mentioned,  for  the  purpose  of  reselling  the  same 
m  the  way  of  their,  the  defendants',  trade  and  business  of  wool-dealers, 
and  thereby  acquiring  gains  and  profits.  And  further,  that  wool  is  an 
article  that  fluctuates  greatly  in  price  in  the  market ;  and  that  the  de- 
fendants could  only  resell  the  said  wool  as  aforesaid  when,  and  not 
before,  the  defendants  had  notice  of  the  same  being  shipped,  and  when 
and  not  before  the  name  of  the  vessel  in  which  it  was  so  shipped  had 
been  declared,  according  to  tlie  said  contract  in  the  declaration  men- 
tioned ;  of  all  which  premises  the  plaintiff,  at  the  time  of  the  making 
of  the  said  agreement,  had  notice ;  and  fbrther  that,  although  the  plain- 
tiff had  such  notice,  yet  the  plaintiff  did  not  declare  to  the  defendants, 
or  either  of  them,  the  name  of  the  vessel  in  which  the  said  wool  was 
shipped,  or  within  the  time  at  or  within  which  he  was  by  the  agreement 
bound  to  declare  the  same,  that  is  to  say,  as  soon  as  such  wool  was 
■o  shipped,  but  omitted  so  to  do  and  delayed  and  omitted  so  to  declare 
the  name  of  the  said  vessel  in  which  the  said  wool  was  so  shipped  as  in 
the  said  declaration  mentioned',  or  to  give  the  defendants  any  notice 
of  the  same  being  so  shipped,  for  a  long  and  unreasonable  time  after 
the  same  was  so  shipped ;  and  the  defendants  had  not  notice  of  the 
shipment  of  the  said  wool,  or  of  the  name  of  the  vessel  in  which  the 
same  had  been  shipped,  until  after  the  expiration  of  a  long  and  un- 
reasonable time  afler  the  same  had  been  so  shipped,  and  after  the  plain* 
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tiff  was  bouDd  and  ought  to  have  given  and  declared  the  same,  and 
might  and  oonld  have  done  so;  and  further,  that  between  the  time 
when  the  name  of  the  said  vessel  ought  to  have  been  declared  accord- 
ing to  the  said  agreement  in  the  said  declaration  mentioned,  and  the 
time  when  it  was  first  declared  to  the  defendants,  or  when  they  first  had 
any  notice  of  the  said  ship  having  sailed  with  the  said  wool  on  board 
thereof,  the  price  of  wool  in  the  market  had  greatly  fallen,  and  the  said 
wool  thence  continually  remained  so  fallen  in  price,  and  the  same,  when 
the  came  of  the  said  vessel  was  first  declared,  and  when  the  defendants 
first  had  notice  or  knowledge  of  the  same  having  been  so  shipped, 
would  sell  or  could  be  sold  only  for  a  much  less  sum  of  money  than  it 
would  have  done  at  the  time  when  the  plaintiff  ought  to  and  could  have 
declared  the  name  of  the  said  vessel,  or  given  the  defendants  such  notice 
as  aforesaid.  Wherefore  the  defendants  did  not  nor  would  accept  or 
pay  for  the  said  wool,  as  in  the  said  declaration  mentioned* 

Demurrer  and  joinder. 

The  case  was  argued  in  the  present  Term  (May  3),  by 

Slackhum^  in  support  of  the  demurrer. 

(7.  E.  PoUock,  contra. 

The  Judgment  of  the  Court  was  now  delivered  by 

Pabkk,  B.  The  pleadings  in  this  case  are  these  (his  lordship  stated 
them,  and  proceeded) :  The  question  raised  by  these  pleadings  is 
whether  the  provision,  that  the  names  of  the  vessels  should  be  declared 
as  soon  as  the  wools  were  shipped,  was  a  condition  precedent  to  the 
defendants'  obligation  to  accept  and  pay  for  the  wools  according  to  the 
contract  stated  in  the  declaration,  and  under  the  circumstances  stated 
in  the  pica. 

This  contract,  we  think,  is  to  be  construed  with  reference  to  some  of 
those  circumstances.  It  is  stated  in  the  plea,  that  the  wool  was  bought, 
with  the  knowledge  of  both  parties,  for  the  purpose  of  reselling  it  in  the 
course  of  the  defendants'  business ;  that  it  is  an  article  of  fluctuating 
value,  and  not  salable  until  the  names  of  the  vessels  in  which  it  was 
shipped  should  have  been  declared  according  to  the  contract. 

The  declaration  having  averred,  according  to  the  67th  section  of  the 
Common  Law  Procedure  Act,  the  performance  of  conditions  precedent 
generally,  the  defendant  proceeds  in  this  plea  to  specify  this  condition 
of  declaring  the  names  of  tlie  vessels,  as  one  on  the  breach  of  which 
he  insists.  The  loss  which  he  avers  to  have  sustained  by  that  breach  is 
immaterial.  The  only  question  is,  whether  the  performance  of  the 
agreement  was  a  condition  preceilent  or  not  to  the  defendants'  contract 
to  accept  and  pay  for  the  goods. 

In  the  numerous  cases  on  the  subject,  in  which  it  has  been  laid  down 
that  the  general  nile  is  to  construe  covenants  and  agreements  to  be 
dependent  or  independent  according  to  the  intent  and  meaning  of  the 
parties  to  be  collected  from  the  instrument,  and  of  course  to  the  cir 
oumstances  legally  admissible  in  evidence  with  reference  to  which  it  is 
to  be  construed,  one  particular  rule  well  acknowledged  is,  that  where  a 
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ooTemmt  or  agreement  goes  to  part  of  the  consideration  on  both  sides, 
and  may  be  compensated  in  damages,  it  is  an  independent  covenant  or 
contract,  and  an  action  might  be  brought  for  the  breach  of  it  witliout 
averring  performance  in  the  declaration,  under  the  old  system  of  plead- 
ing ;  and  under  the  new,  the  denial  of  such  performance  would  be  bad ; 
and  the  cases  of  Campbell  v.  Jones  and  Boone  v.  Eyre  ^  are  instances 
of  the  application  of  the  rule.  But  then  it  appears,  as  Mr.  Seijt.  WU* 
liams  observes  in  1  Saund.  320  cl  (and  the  Lord  Chief  Baron,  in 
delivering  the  Judgment  of  this  Court  in  Ellen  v.  Topp,  adopts  the 
observation),  tiie  reason  of  the  decision  in  that  and  similar  cases, 
besides  the  inequality  of  damages,  seems  to  be,  that  where  a  person  has 
received  part  of  the  consideration  for  which  he  entered  into  the  agree- 
ment, it  would  be  unjust  that,  because  he  had  not  the  whole,  he  should 
therefore  be  permitted  to  enjoy  that  part  without  either  payment  or 
doing  any  thing  for  it.  Therefore  the  law  obliges  him  to  perform  the 
agreement  on  his  part,  leaving  him  to  his  remedy  to  recover  any  damage 
he  may  have  sustained  in  not  having  received  the  whole  consideration. 
Mr.  Seijt.  Williams  goes  on  to  observe  that  it  must  appear  upon  the 
record  that  the  consideration  was  executed  in  part.  This  may  appear 
by  the  instrument  declared  on  itself,  whereby  a  valuable  right,  part  of 
the  consideration,  is  conveyed,  as  in  Campbell  v.  Jones  or  Boone  v. 
Eyre,  or  by  averment  in  pleading.  When  that  appears,  it  is  no  longer 
competent  for  the  defendant  to  insist  upon  the  non-performance  of  that 
which  was  originally  a  condition  precedent  ;^  and  this  is  more  correctly 
expressed,  than  to  say  it  was  not  a  condition  precedent  at  all. 

In  this  case,  if  the  stipulation  that  the  names  of  the  vessels  should 
be  stated  as  soon  as  the  wools  were  shipped  was  originally  a  condition 
precedent,  it  is  so  still.  No  other  benefit  was  taken  under  the  con* 
tract  itself,  as  the  consideration  for  the  promise  to  pay  the  money, 
than  the  shipment  and  delivery  of  the  goods  by  the  named  vessels ; 
nor  was  any  subsequently  received  by  the  acceptance  of  the  goods  or 
any  part  thereof.  After  such  acceptance,  the  defendants  would  have 
been  bound  to  pay  the  price,  or  the  residue  of  it,  and  could  not  have 
insisted  on  the  neglect  to  name  in  due  time,  but,  if  there  had  been 
any  such  neglect,  would  nevertheless  have  had  their  remedy  for  the 
damage  by  cross-action  on  the  contract  to  declare  the  names.  In  the 
state  of  tilings  on  this  record,  the  simple  question  is,  whether  this 
contract  was  originally  a  condition  precedent  or  not.  Looking  at  the 
nature  of  the  contract,  and  the  great  importance  of  it  to  the  object 
with  which  the  contract  was  entered  into  with  the  knowledge  of  both 
parties,  we  think  it  was  a  condition  precedent,  quite  as  much  indeed  as 
the  sliipping  of  the  goods  at  Odessa,  with  all  despatch,  after  the  end 
of  August.    And  with  respect  to  the  shipment  itself,  Mr.  Blackburn 

^  2  Black.  Rep.  1312, 1315. 

>  See  White  p.  Beeton,  7  H.  &  K.  42 ;  Ksnffman  v.  Raeder,  lOS  Fed.  Rep.  (C.  C.  A.) 
171 ;  Keller  v.  Beynolda,  12  Ind.  App.  883 ;  Swobe  v.  New  Omaha  Electric  Lights  89 
Neb.  586. 
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did  not  Tcntim  to  oonlend  that  the  perfonnanoe  of  the  pbdntkff's  oon- 
tract  in  that  respect  was  not  a  condition  precedent. 

The  defendants,  therefore,  have  a  right  to  object  to  fhlfil  the  con* 
tract  on  their  part,  as  the  plaintiif  did  not  fUlfil  his,  though  they  could 
DO  longer  object  to  the  plaintitf's  non-performance  had  they  aftei^ 
wards  taken  any  benefit  under  the  contract. 

Judgment  far  the  defendanU}\ 


OLLIVE  V.  BOOEEB. 

IV  THB  EXGHEQUKB,   NOYSKBEB   IS,    1847. 
[BeporUd  m  1  Exdmqmr  BsporU,  416.] 

Assumpsit  to  recover  damages  for  breach  of  a  contract  of  charter- 
party,  which  was  in  the  following  terms :  ^^  London,  24th  December, 
1844.  Charter-party.  It  is  this  day  mutoally  agreed  between  Messrs. 
OUi^e,  Nephew,  A  Co.,  original  charterers  of  the  good  ship  or  vessel 
called  the  Dove,  A  1,  of  the  measurement  of  149  tons  or  there- 
abouts, now  at  sea,  having  sailed  three  weeks  ago,  and  Messrs.  Booker 
ft  Co.,  merchants,  that  the  said  ship,  being  tight,  staunch,  and  strong, 
and  every  way  fitted  for  the  voyage,  shall  with  aU  convenient  speed 
sail  and  proceed  to  Marseilles  (after  having  delivered  her  cargo  at 
Genoa  for  ship's  account),  or  so  near  thereunto  as  she  may  safely  get, 
and  there  load  fh>m  the  factors  of  the  said  charterers  a  fhll  cargo  of 
linseed  or  other  goods,  which  the  said  merchants  bind  themselves  to 
ship,  not  exceeding  what  she  can  reasonably  stow  and  carry  over  and 
above  her  tackle,  apparel,  provisions,  and  fhmiture ;  and,  being  so 
loaded,  shall  therewith  proceed  to  one  safe  port  in  the  United  Kingdom, 
calling  at  Cork  or  Falmouth  for  orders,  which  are  to  be  given  in  due 
course  of  post,  or  so  near  thereunto  as  she  may  get,  and  deliver  the 
same  on  being  paid  freight  at  and  after  the  rate  of  5f .  M.  per  imperial 

^  "The  right  of  a  party  to  enforce  a  contract  will  not  be  forfeited  or  lost  bj  reason 
of  technical,  inadvertent,  or  unimportant  omissions  or  defects.  A  substantial  perform- 
ance must  be  established,  in  order  to  entitle  the  party  claiming  the  benefit  of  the  con- 
tract to  recover ;  bat  this  does  not  mean  a  literal  compliance  as  to  details  that  are 
nnimportant.  There  must  be  no  wilful  or  intentional  departure,  and  the  defects  of 
performance  must  not  pervade  the  whole,  or  be  so  essential  as  substantially  to  defeat 
the  object  which  the  parties  intended  to  accomplish.  Whether,  in  any  case,  such 
defects  or  omissions  are  substantial,  or  merely  unimportant  mistakes  that  have  been 
or  may  be  corrected,  is  generally  a  question  of  fact.*'  Miller  r.  Benjamin,  142  N.  Y. 
613,  617.  Applications  of  this  principle  to  cases  where  a  partial  breach  was  held  fatal 
may  be  found  in  Glazebrook  v.  Woodrow,  8  T.  R.  366 ;  U.  D.  Williams  Cooperage 
Co.  V.  Schofleld,  115  Fed.  Rep.  (C.  C.  A.)  119;  Worthington  v.  Gwin,  119  Ala.  44  ; 
Leopold  9.  Salkey,  89  HI.  412;  Lake  Shore,  &c.  Ry.  Co.  o.  Richards,  152  111.  59; 
Ballance  v.  Yanuxem,  191  SI.  319 ;  Davis  v.  Jeffris,  5  S.  Dak.  352 ;  McLean  o.  Biown, 
15  Ont  313, 16  Out  App.  106. 
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quarter  for  linseed,  or  other  goods  in  ftill  proportion,  according  to  the 
London  printed  rates  delivered,  the  act  of  God,  restraints  of  princes 
and  rulers,  the  Queen's  enemies,  fire,  and  all  and  everj  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and 
kind  soever,  during  the  said  voyage,  always  excepted.  The  freight  to 
be  paid  on  unloading  and  right  delivery  of  the  caiigo,  one-third  in  cash, 
and  the  remainder  by  an  approved  bill  on  London  at  three  months' 
date.  Thirty  working  days  are  to  be  allowed,  Sundays  excepted,  the 
bald  merchant  (if  the  ship  is  not  sooner  despatched)  for  loading  the 
said  ship  at  Marseilles,  and  unloading  at  the  return  port ;  mats  and  bulk- 
heads to  be  found  by  the  charterers,  and  dunnage  by  the  ship,  and 

days  on  demurrage,  over  and  above  the  said  laying  days,  at  4/. 

per  day ;  the  penalty  for  the  non-performance  of  this  agreement,  4001. ; 
the  vessel  to  be  consigned  to  the  freighters'  agents  at  Marseilles ;  cash 
for  usual  disbursements  at  Marseilles,  free  of  interest  and  commission 
but  the  insurance.  Bills  of  lading  to  be  signed  for  more  or  less  freight, 
without  prejudice  to  the  charter-party.  Per  proc.  Booker  &  Co. ,  Thomas 
Booker,  Jun. ;  £d.  Ollive,  Nephew,  &  Co. ;  John  Aitkin,  witness  to  the 
signature  of  Messrs.  Booker  &  Co.,  and  of  Messrs.  £d.  Ollive  A  Co. 
The  commission  on  this  charter-party  is  at  5/.  per  cent,  due  ship  lost 
or  not  lost.  The  vessel  to  be  addressed  to  Alexander  Howden  or  bis 
agents  at  the  port  of  discharge." 

The  first  count  of  the  declaration,  after  setting  forth  the  provisions 
of  the  charter-party,  averred  mutual  promises,  and  performance  on  the 
part  of  the  plaintiff,  and  assigned  as  a  breach  that  ^'  the  defendant  did 
not  nor  would,  within  the  space  of  the  said  thirty  working  days  in  the 
said  last-mentioned  charter-party,  ship  a  full  cargo  of  Unseed  or  other 
goods,  according  to  the  terms  of  the  said  last-mentioned  charter-party, 
in  or  on  board  the  said  ship  or  vessel,  according  to  the  tenor  and  effect 
of  the  said  last-mentioned  charter-party  and  of  his  said  promise  afore- 
said, but  on  the  contrary  the  defendant  both  neglected,"  &c. 

The  eighth  plea  to  the  first  count,  after  setting  out  the  charter-party 
verbatim,  proceeded  as  follows :  And  the  defendant  avers  that  upon 
the  making  of  the  said  charter-party,  time  was  an  essential  and  mate* 
rial  part  of  the  contract,  and  that  the  probable  situation  of  the  vessel, 
with  reference  to  the  date  of  her  sailing,  was  also  a  material  and  essen- 
tial part  of  the  contract,  to  wit,  with  reference  to  the  object  of  the 
said  voyage  and  the  distance  of  the  said  port  of  Marseilles,  and  the 
nature  of  the  said  intended  cargo  and  the  time  of  year  at  which  the  said 
charter-party  was  made.  And  the  defendant  fbrther  says,  that  in  point 
of  fact  at  the  time  of  the  making  of  the  said  charter-party  the  said 
vessel  had  not  sailed  three  weeks  before,  but  on  the  contrary  had  sailed 
at  a  materially  and  unreasonably  later  time,  to  wit,  one  week  later, 
which  the  plaintiff  at  the  time  of  the  making  of  the  said  charter-party 
knew,  and  whereof  the  defendant  had  no  notice  or  knowledge ;  where- 
fore the  defendant  wholly  declined  to  accept  or  employ  the  said  vessel 
vnder  tne  said  charter-party,  to  wit,  immediately  upon  learning  and 
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knowing  that  the  said  vessel  had  not  sailed  as  m  the  said  charter- 
party  set  forth,  to  wit,  upon  the  1st  of  Febroary,  1845,  and  wholly 
neglected  and  reftised  to  load  any  caiigo  on  board  her,  to  wit,  upon  the 
day  and  year  last  aforesaid,  as  he  lawftilly  might  for  the  cause  afore- 
said.    Verification.     Replication,  de  injuria.^ 

At  the  trial,  at  the  Sittings  after  last  Hilary  Term,  before  the  Lord 
Chief  Baron,  a  verdict  was  found  for  the  plaintiff  upon  all  the  issues, 
except  those  raised  by  the  eighth,  ninth,  and  eleventh  pleas,  and  upon 
these  issues  the  defendant  had  a  verdict ;  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  upon  them  also. 

Orawder  having  obtained  a  rule  nisi  accordingly,  and  also  for  Judg* 
ment  non  oUtante  veredicto  upon  the  eighth  plea. 

WaUon  and   Greenwood  now  showed  cause. 

Fakks,  B.  I  am  of  opinion  that  the  rule  for  Judgment  non  obstante 
veredicto  on  the  eighth  plea  ought  to  be  discharged.  It  seems  to  me 
that  the  averment  in  Uie  plea,  that  at  the  time  of  entering  into  the 
charter-party  the  plaintiff  knew  that  the  vessel  had  sailed  a  materially 
and  unreasonably  later  time  than  that  which  was  stipulated  for,  is  an 
immaterial  averment,  and  might  be  struck  out.  The  main  question, 
however,  in  the  construction  of  this  plea,  is,  whether  the  allegation  in 
the  charter-party,  of  the  vessel  being  ^'  now  at  sea,  having  sailed  three 
weeks  ago,"  is  a  warranty  or  a  representation.  In  the  construction  of 
agreements,  as  in  the  case  of  contracts  under  seal,  we  should  endeavor 
to  discover  the  intention  of  the  parties.  Here  it  is  stated  that  the 
vessel  was  now  at  sea,  having  sailed  three  weeks ;  and,  if  time  is  of  the 
essence  of  the  contract,  no  doubt  it  is  a  warranty  and  not  a  representa- 
tion. Such  also  is  the  case  in  policies  of  insurance.  It  appears  to 
me  that  it  is  a  warranty,  and  not  a  representation,  that  the  vessel  had 
sailed  three  weeks.  It  is,  therefore,  a  condition  precedent.  The  rule 
depends  upon  each  particular  contract,  and  here  time  was  of  the  essence 
of  the  contract,  as  much  so  as  the  statement  that  she  was  a  sound  ves 
sel.  This  being  a  condition  precedent,  and  not  performed,  the  defend- 
ant was  not  bound  to  load  the  vessel.  If  he  had  loaded  her,  the  breach 
of  the  condition  would  have  been  waived,  and  he  would  have  been 
liable  for  the  fltll  freight.  I  entirely  agree  with  the  reasoning  of  Tin- 
dal,  C.  J.,  in  the  case  of  Glaholm  v.  Hays,  which  I  think  applies  to  the 
present  case.  There  the  stipulation  was  held  to  be  a  condition  prece- 
dent. The  defendant  was  entitled  to  say  that  he  was  not  bound  to 
load  the  vessel,  as  the  condition  had  not  been  performed,  and  that  the 
case  was  the  same  as  if  the  vessel  had  not  proved  to  be  A  1 ,  as  she  was 
warranted  to  be.  I  think,  therefore,  that  the  plea  affords  a  good 
answer,  and  that  the  rule  for  Judgment  nan  obstante  veredicto  ought  to  be 
discharged. 

Aldkbson,  B.  I  am  of  the  same  opinion.  The  words  which  describe 
the  ship  as  being  A  1  amount  to  a  warranty,  and  the  statement  that 

^  The  ftatement  of  the  pleadings  hai  been  materialljr  abbremted. 


38  THOMPSON  V.  GILLESPY.  [OHAP.  Y. 

she  had  niled  ftir  three  weeks  Is  eqnallj  so.  The  qaestion,  whetfanr 
these  words  amount  to  a  condition  precedent  has  been  decided  by  6Ia- 
holm  V.  Hays ;  the  reasonings  there  are  applicable  to  the  present  case* 
and  I  am  unable  to  distinguish  the  two  cases. 

RoLFB,  B.  I  am  of  the  same  opinion.  The  stipulation  in  the  present 
case  IB  not  collateral  matter,  but  is  a  part  of  the  contract.  I  agree  with 
the  rest  of  the  (Tourt,  that  the  case  in  the  CJommon  Pleas  governs  this. 
There  the  stipulation  was  that  the  vessel  should  sail,  but  that  makes  no 
difference.  The  condition  was  founded  upon  the  object  that  she  should 
load  her  cargo  in  a  certain  time ;  and  if  it  had  been  that  she  should  load 
in  six  weeks,  that  being  the  length  of  the  voyage,  that  would  be  the 
same  as  a  condition  that  she  should  load  in  the  ordinary  time,  of  which 
she  had  already  been  three  weeks  at  sea.  I  think  the  case  is  governed 
by  that  in  the  Ck>mmon  Pleas,  which  is  consistent  with  common  sense 
and  reason.  The  rule,  therefore,  for  Judgment  nan  ohUanU  ver^dietio 
must  be  discharged.  RA  duduaryBd.^ 


THOMPSON  AND  Othkrs  v.  GILLESFT. 
Lr  THX  Queen's  Bench,  June  1,  1855. 

[Rgported  m  5  Elli$  fr  Blacklntrn,  209.]     , 

Thb  first  count  of  the  declaration  alleged  that  a  charter-party  was 
made  and  entered  into  by  and  between  plaintiffs  and  defendant,  of 
which  the  following  is  a  copy:  London,  14th  October,  1854. — It  is 
this  day  mutually  agreed  between  Messrs.  R.  Thompson  ft  Sons,  own- 

^  See  alio  Glaholm  v.  Hajes,  8  M.  &  O.  857 ;  Behn  v,  Buraees,  3  B.  &  8.  751 ; 
Corkling  v.  Musey,  L.  R.  8  C.  P.  395 ;  Oppenheim  v.  Eraser,  34  L.  T.  584 ;  Bentsen 
V.  Taylor,  [1893]  8  Q.  B.  874 ;  Lowber  v,  Bangn,  8  Wall  728 ;  Dayison  v.  Von  Lingen, 
113  U.  S.  40;  Deehon  v.  Foedick,  1  Woods,  286 ;  The  Orsino,  24  Fed.  Rep.  918 ;  The 
March.  85  Fed.  Rep.  106;  Pedersen  v.  Pagenstecher,  32  Fed.  Rep.  841;  Gray  v. 
Moore,  37  Fed.  Rep.  866  ;  The  B.  F.  Brace,  50  Fed.  Rep.  123 ;  OlseD  v.  Hontei^Benn, 
54  Fed.  Rep.  530;  Holmes,  Common  Law,  328.  In  Behn  v.  Burness.  Williams,  J., 
said :  "  With  respect  to  statements  in  a  contract  descriptive  of  the  subject-matter  of 
it,  or  of  some  material  incident  thereof,  the  trae  doctrine,  established  by  principle  as 
well  as  authority,  appears  to  be,  generally  speaking,  that  if  snch  descriptiye  statement 
was  intended  to  be  a  snbstantive  part  of  the  contract,  it  is  to  be  regarded  as  a  warranty* 
that  is  to  say,  a  condition,  on  the  failure  or  non-performance  of  which  the  other  party 
may,  if  he  is  so  minded,  repudiate  the  contract  tn  toto,  and  so  be  relieved  from  perform- 
ing his  part  of  it,  provided  it  has  not  been  partially  executed  in  his  favor.  If,  indeed, 
he  has  received  the  whole  or  any  substantial  part  of  the  consideration  for  the  promise 
on  his  part,  the  warranty  loses  the  character  of  a  condition,  or,  to  speak  perhaps  more 
properly,  ceases  to  be  available  as  a  condition,  and  becomes  a  warranty  in  the 
narrower  sense  of  the  word,  viz.,  a  stipulation  by  way  of  agreement,  for  the  breach  of 
which  a  compensation  must  be  sought  in  damages."  This  test  was  approved  in  Bentsea 
V.  Taylor. 
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era  of  the  good  ship  or  vessel  called  the  Mary  Graham,  whereof 

is  master,  of  the  measurement,'*  dc,  ^^  now  at  Sunderland,  and 
Thomas  Gillespj,  of  London,  merchant,  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall,  with 
all  convenient  speed,  at  Sunderland,  load  from  the  factors  of  the  said 
merchant,  in  the  customary  manner  and  in  regular  turn,  a  frill  and  com- 
plete cargo  of  Londonderry  or  Lambton's  Wallsend  coals,  whichever 
is  readiest ;  which  the  said  merchant  binds  himself  to  ship,  not  exceed- 
ing what  she  can  reasonably  stow  and  carry  over  and  above  her  tackle," 
dbc.  ^^  And,  being  so  loaded,  shall  therewith  proceed  to  Constantino- 
ple for  orders,  to  deliver  there,  or  Stenea  or  Beicos  Bay,  or  at  Varna, 
or  a  safe  place  in  the  Black  Sea,  or  so  near  thereunto  as  she  may  safely 
get,  and  deliver  the  same,  in  her  r^ular  turn,  into  craft,  steamer,  or 
depot  ship,  at  any  wharf  or  pier  where  she  may  safely  lie,  as  may  be 
directed  by  the  consignee,  being  paid  freight  on  the  quantity  delivered 
in  the  manner  after  mentioned  at  the  rate  of  84/.  per  kiel  of  21^  tons, 
if  discharges  at  Constantinople,  Stenea,  or  Beicos,"  &c.  (other  rates  for 
a  discharge  elsewhere),  '^  in  full  of  all  port  charges,  consulages,  pilot- 
ages, Ramsgate  and  Dover  dues ;  the  act  of  God,"  &c.,  excepted.  ^'  The 
balance  of  freight  to  be  paid  by  an  approved  bill  on  London,  at  three 
months'  date  from  the  production  of  the  consignee's  certificate  of  the 
right  delivery  of  the  cargo  at  as  aforesaid,  agreeably  to  bills  of  lading, 
or  in  cash  equal  thereto,  at  charterer's  option."  Then  followed  stipu- 
lations as  to  rate  of  unloading,  running  days  for  the  same,  and  demur- 
rage for  excess;  and  other  clauses  not  now  material.  '^ One-fourth 
of  the  freight  to  be  advanced  to  the  owner's  agent  in  London,  on 
the  ship  having  sailed,  less  five  per  cent  thereon  for  insurance,  inter- 
est, and  commission :  penalty  for  non-performance  of  this  agreement, 
the  estimated  amount  of  freight."  Signed  by  defendant  and  plaintiff. 
Averment :  That  the  persons  in  the  said  charter-party  mentioned  and 
described  as  Messrs.  R.  Thompson  &  Sons,  were  and  are  plaintiflb^ 
and  that  the  person  therein  mentioned  and  described  as  Thomas 
Gillespy  was  and  is  defendant.  That  defendant  caused  the  ship  to  be 
loaded  with  a  frill  and  complete  cargo  of  coals,  to  wit,  pursuant  to  the 
said  charter-party ;  and  that  the  said  ship,  being  so  loaded,  sailed,  to 
wit,  for  Constantinople,  pursuant  to  the  said  charter-party.  That 
plaintiffs  did,  and  were  ready  to  do,  all  things  necessaiy  on  their  part, 
and  that  all  things  necessary  happened  and  were  done,  to  entitle  plain- 
tiff, to  wit,  by  their  agent  in  London,  to  receive,  and  to  render  defend- 
ant liable  to  pay  to  their  agent  in  London,  the  one-fourth  part  of  the 
said  freight,  by  the  said  charter-party  agreed  to  be  advanced  to  the 
plaintiff's  agent  in  London  on  the  ship  having  sailed,  less  5/.  per  cent 
thereon  for  insurance  and  commission.  That  the  said  one-fourth  part 
of  the  freight,  less  5/.  per  cent  as  aforesaid,  amounted  to  a  large,  dbc., 
to  wit,  214/.  Yet  defendant  hath  not  paid  the  same,  or  any  part 
khereof,  to  plaintiffs,  or  to  their  agent  in  London. 

Second  count,   for  money  payable  by  defendant  to  plainliflk  foi 
Mght  for  the  conveyance  by  plaintiffs  for  defendant,  at  his  request. 
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of  goods  in  Bhips ;  and  for  money  found  to  be  dae  ftom  defendant  to 
plaintiflb  on  aocounta  stated  between  them. 

Pleas:  1.  To  the  first  connt:  That  the  said  ship  did  not  safl  as 
alleged. 

2.  To  the  first  count :  That  the  said  ship  was  not,  at  the  commenoe- 
ment  of  the  said  voyage,  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage ;  and  that,  by  reason  of  the  premises,  the  said 
ship  and  the  said  cargo  of  coals  .were  wholly  lost. 

8.  To  the  first  count :  That  the  plaintifiOi  not  only  wrongfiilly  and 
negligently  sent  the  said  ship,  so  loaded  as  in  the  said  first  count 
mentioned,  out  to  sea  in  an  unseaworthy  state,  and  without  a  proper 
and  sufficient  crew  to  navigate  her  on  the  said  voyage,  and  when  she 
was  not  fitted  for  the  said  voyage,  and  at  a  time  when  it  was  veiy 
dangerous  for  the  said  ship  to  proceed  to  sea ;  but  the  defendant  says 
that,  after  the  said  ship  had  been  so  as  aforesaid  sent  to  sea,  and  while 
she  was  on  the  high  seas  uear  to  the  sea-shore,  the  plaintiffs  wrongfblly 
and  negligently  caused  and  permitted  the  master  of  the  said  ship  to 
leave  the  said  ship,  and  go  ashore,  and  wrongfhUy  and  improperly 
caused  and  permitted  the  said  ship  to  be  left  there,  to  wit,  on  titie  high 
seas,  near  to  the  sea-shore,  for  a  great  length  of  time,  without  a  master, 
without  a  proper  and  sufficient  crew  to  manage  and  navigate  her :  during 
which  time  the  said  ship,  by  reason  of  the  premises,  sunk  and  was 
wholly  lost ;  and  the  said  cargo  of  coals  was  also,  by  reason  of  the 
premises,  wholly  lost. 

4.  To  the  residue  of  the  declaration  :  Never  indebted. 

The  plaintifils  joined  issue  on  all  four  pleas,  and  also  demurred  to  the 
second  and  third. 

Joinder  in  demurrer. 

The  demurrer  was  ai-gued  in  last  Easter  Term. 

Atherton^  for  the  plaintiffs.  As  to  the  second  plea.  The  question 
on  this  demurrer  is  uot  whether  the  facts  there  stated  afford  ground 
for  an  action  by  defendant  against  plaintiffs,  but  whether  they  constitute 
a  defence  in  this  action.  Now  the  first  averment,  that  tbe  ship  was 
not  seaworthy  at  the  commencement  of  the  voj-age,  is  no  answer  to  an 
action  for  freight,  inasmuch  as  whether  seaworthy  or  not  she  might 
still  perform  the  vo3'age  and  earn  freight ;  and  the  rules  applicable  to 
an  ordinary  action  for  freight  must  be  applicable  to  an  action  like 
this  for  a  portion  of  the  freight.  But  then  does  the  additional  aver- 
ment that  the  ship  was  lost  by  reason  of  the  unseaworthiness  aid  the 
defence  ?  \Vliere  a  defendant  sets  up  damage  to  himself  as  an  answra 
to  a  declaration,  he  must  at  least  show  clear  damage  on  his  side  equiv* 
alent  to  the  damage  sustained  by  the  plaintiff.  *'*■  A  cause  of  action 
against  a  plaintiff  will  be  no  bar  to  an  action  by  him  for  avoiding  circu- 
ity of  action,  when  the  recover}*  in  both  actions  is  not  equal."  Note  (2) 
to  Turner  t;.  Davies.^  [Manisiy^  who  was  for  the  defendant,  mentioned 
Charles  v,  Altin.*    Lord  Campbell,  C.  J.    The  litigation  is  not  put  an 

I  2  Wm*  Saiind.  16()  a.  >  15  Com.  B.  46. 
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end  to  unless  the  damages  are  equivalent.]  Here  the  damage  sustained 
by  the  loss  of  the  cargo  might  be  greater  or  less  than  the  freight.  It 
might  happen  that  the  cargo,  on  arriving  at  Constantinople,  from  the 
state  of  the  market  or  other  circumstances,  was  not  worth  the  freight. 
[Eblb,  J.  Suppose  the  contract  to  be,  if  I  give  you  a  straw  you  shall 
give  me  1 ,000/. :  the  giving  of  the  straw  is  a  condition  precedent  to  get- 
ting the  1 ,000/.  I  think  that  is  the  rule  applied  to  such  mutual  contracts 
as  this.]  That  would  be  to  construe  this  charter-party  as  making  the 
eontract  to  pay  the  freight  in  advance  dependent  on  the  fulfilment  of  a 
warranty.  There  are  three  cases :  first,  where  the  act  of  one  party  is 
a  condition  precedent  to  his  calling  on  the  other  to  act ;  secondly, 
where  there  are  simply  mutual  stipulations;  thirdly,  where  the  per- 
formance  of  the  two  acts  is  to  be  simultaneous.  The  utmost  that  can 
be  said  is,  that  this  is  a  case  of  the  third  kind ;  but  how  can  the  right 
to  the  advance  of  freight  be  simultaneous  with  a  right  to  have  the  use 
of  the  ship  during  the  whole  voyage  which  is  to  ensue?  [Eblb,  J. 
The  case  seems  to  me  to  fall  within  the  class  of  simultaneous  acts ;  and 
if  the  sailing  were  illusory,  the  plaintiff's  right  would  not  arise.]  The 
defendant  might  raise  that  point  on  a  traverse  of  the  sailing.  [Lord 
Caicpbell,  C.  J.  There  is  a  great  difi^culty  in  resting  the  defence 
upon  the  ground  of  avoiding  circuity ;  but  it  is  a  question  whether  the 
freight  was  ever  earned.  Eblb,  J.  Suppose  the  owner  of  the  cargo 
had  said,  ''  I  insist  on  the  ship  not  sailing,  for  she  is  not  seaworthy.*' 
I  do  not  think  the  actual  loss  makes  any  difference.]  Suppose  the 
vessel  to  have  sailed  on  the  1st  of  January,  and  not  to  have  been  lost 
till  the  1st  of  March ;  would  not  the  plaintiffs  be  entitled  to  recover  the 
advanced  freight  ?  [Erle,  J.  I  am  not  prepared  to  answer  in  the  affirm- 
ative :  the  loss  is  only  evidence  of  the  unseaworthiness.]  According  to 
that,  the  slightest  want  of  completeness  would  be  an  answer?  [Erlb, 
J.  The  question  may  be  as  to  a  substantial  non-performance,  as  illus- 
trated by  the  language  of  Lord  EUenborough  in  Havelock  v,  Geddes.^ 
The  condition  precedent  seems  to  be  here  a  complex  idea ;  the  ship  is 
to  sail,  being  staunch,  &c.]  Suppose  the  action  to  have  been  brought 
the  day  after  the  ship  had  sailed,  and  the  plea  to  have  been  that  she 
did  not  sail,  being  staunch,  &c.,  throwing  the  loss  out  of  the  question. 
[Cbompton,  J.  There  is  an  old  case  in  Shower^  which  seems  to  show 
that  where  freight  is  advanced,  if  the  ship  be  afterwards  lost,  the 
freighters  cannot  have  their  money  back.] 

The  third  plea  shows  only  neglect  subsequent  to  the  vesting  of  the 
right  of  action.  That,  at  the  utmost,  can  be  ground  only  for  a  ctoes- 
aotion. 

Manittifj  contra.  As  to  the  second  plea.  The  contract  was  that  the 
■hip  should  sail  in  a  state  reasonably  fit  for  the  voyage.  The  quarter 
of  the  freight  was  to  be  advanced,  subject  to  a  deduction  in  respect  of 
the  insurance,  interest,  and  conunission,  which  would  fall  on  the  defend* 

^  See  OniTei «.  Legg,  9  Ezch.  709,  716. 

*  Plrobabl/  the  ADonjinoiif  Caie  in  S  Show.  8811 
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tnt.  But  the  insoranoe  would  be  worthless  unless  the  snip  was  ses- 
Worthy  when  she  sailed.  [Lord  Caicpbsll,  C.  J.  It  has  been  held 
chat  an  advance  Jke  this  may  be  insured  under  the  name  of  freight, 
though  it  is  not  strictly  freight.^  Tou  suggest  that  the  contract  con- 
templates the  defendant's  keeping  up  a  contract  of  insurance.]  Tes : 
the  deduction  is  partly  for  the  purpose  of  enabling  the  defendant  to 
insure.  [Lord  Caicpbell,  C.  J.  Or  to  stand  as  his  own  insurer.] 
That  would  be  the  same  thing,  so  fkr  as  relates  to  the  construction  of 
the  contract.  The  contract  therefore  must  be  understood  to  contain  a 
warranty  by  the  plaintii&  that  the  ship  would  sail  in  a  proper  state. 
[Eblb,  J.  Perhaps,  according  to  a  distinction  which  has  been  drawn, 
it  is  not  so  much  a  warranty  as  an  element  of  the  contract.]  Even  m 
the  case  of  an  action  for  the  price  of  goods  sold,  it  is  competent  to  show 
that  there  is  nothing  recoverable  because  of  the  breach  of  a  warranty. 
If  it  be  necessary  to  inquire  whether  the  plea  is  good  for  prevention 
of  circuity  of  action,  it  is  to  be  observed  that  Charles  v.  Altin  is  dis- 
tinguishable. It  was  there  held  that  a  plea,  in  order  to  show  a  defence 
by  way  of  avoiding  circuity  of  action,  must  show  that  the  cross-claim 
was  for  the  same  sum  as  that  which  the  plaintiff  demands.  But  that  is  so 
here ;  for  the  loss  of  the  quarter  fireight  to  the  defendant  is  that  which 
the  plaintiff,  in  respect  of  the  identical  contract,  would  have  to  make 
good  in  an  action  for  sailing  with  the  ship  in  an  unseaworthy  state ; 
and  to  make  two  cross-actions  necessary  for  the  adjustment  of  this  claim 
would  be  to  incur  what  Lord  Denman,  in  Walmesley  v.  Cooper,*  calls 
^'  the  scandal  and  absurdity  of  allowing  A.  to  recover  against  B.  in  one 
action,  the  identical  sum  which  B.  has  a  right  to  recover  in  another 
against  A."  That  something  additional  might  be  recovered  in  the  cross- 
action  can  make  no  difference.  [Crompton,  J.  What  you  would  re- 
cover in  the  cross-action  would  be  the  value  of  the  goods.]  The  Jury 
would  be  bound  to  give  the  amount  of  the  loss  accruing  from  the  pay- 
ment of  the  quarter  freight.  [Lord  Campbell,  C.  J.  That  comes  to  a 
case  of  unliquidated  damages ;  where  the  circuity  of  action  principle 
applies,  the  cross-demand  ordinarily  sounds  in  debt.]  Not  invariably, 
as  in  the  case  of  a  covenant  not  to  sue,  or  a  contract  to  indemni^. 
[Lord  Campbell,  C.  J.  It  1b  certainly  a  reproach  to  our  procedure 
that  we  cannot,  as  is  done  in  other  countries,  always  bring  cross- 
demands  to  be  settled  at  once.]  Connop  v.  Levy  *  i\imishes  a  good 
instance  of  the  defence  which  a  contract  to  indemnify  supplies. 

The  principle  of  avoiding  circuity  of  action  applies  to  ^e  third  plea 
as  well  as  to  the  second. 

Athert(m^  in  reply.  The  amount  sought  by  the  plaintiff  here  possibly 
might,  but  need  not  necessarily,  be  the  same  as  that  which  the  defend- 
ant would  recover  in  a  cross-action.  Where  that  is  so,  the  principle  of 
avoiding  curcuity  does  not  apply.  As  to  the  other  point,  the  sailing  in 
a  proper  condition  was  not  a  condition  precedent,  but  was  the  subject 

1  See  HaU  v.  Janson,  4  E.  &  B.  600, 009. 
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of  a  mntoal  stipulation :  the  quarter  freight,  if  it  had  been  paid  on  the 
ah  p  sailing,  could  *iot  have  been  recovered  back  on  its  being  discovered, 
before  the  loss  of  the  ship  was  known,  that  she  had  sailed  in  an  unsea- 
worthj  state.  The  only  argument  that  can  be  raised  from  the  deduc- 
tion in  respect  of  insurance  Ib,  that  both  parties  took  for  granted  that 
the  ship  would  be  seaworthy  at  the  time  of  sailing ;  but  that  does  not 
make  the  seaworthiness  a  condition  precedent.  The  sailing  is  a  condi* 
tion  precedent,  but  not  the  sailing  in  any  particular  state  of  fitness. 

Out,  adv.  vuit, 

LosD  Campbbll,  C.  J.,  now  delivered  the  Judgment  of  the  Court. 

This  was  an  action  by  the  owners  of  a  ship  on  a  charter-party, 
whereby  it  was  agreed  between  them  and  the  defendant  that  the  ship, 
being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 
should  at  Sunderland  load  from  the  factors  of  the  defendant  a  fhll  cargo 
of  coals,  and,  being  so  loaded,  should  therewith  proceed  to  Constanti* 
nople  for  orders,  and  deliver  the  cargo  there  or  at  some  port  in  the 
Black  Sea,  being  paid  freight  on  the  quantity  delivered  at  certain  stip- 
ulated rates :  ^'  one-fourth  of  the  freight  to  be  advanced  to  the  owner's 
agent  in  London,  on  the  ship  having  sailed,  less  5  per  cent  thereon  for 
insurance,  interest,  and  commission."  The  declaration  alleged  that  the 
defendant  caused  the  ship  to  be  loaded  with  a  cargo  of  coals,  and  ^^  that 
the  said  ship,  being  so  loaded,  sailed,  to  wit,  for  (Tonstantinople,  pur- 
suant to  the  said  charter-party ;  **  and  that,  although  the  plaintifTs  had 
done  every  thing  to  entitle  them  to  an  advance  of  one-fourth  of  the 
frei^t,  amounting  to  214^,  the  defendant  had  not  paid  the  same  or  any 
part  thereof  to  their  agent  in  London. 

The  second  plea  was,  ^'  That  the  said  ship  was  not,  at  the  commence- 
ment of  the  said  voyage,  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage ;  and  that  by  reason  of  the  premises,  the  said  ship 
and  the  said  cargo  of  coals  were  wholly  lost."  To  this  plea  there  was 
a  demurrer. 

Upon  the  argument  before  us,  in  last  Easter  Term,  the  doctrine  of 
circuity  of  action  was  relied  upon.  But  we  do  not  think  it  applicable, 
for  the  reasons  stated  in  Charles  v.  Altin.  We  are  of  opinion^  how- 
ever, that  this  plea  is  a  bar  to  the  action,  on  the  ground  that  it  shows 
tha*  the  advance  of  freight  had  never  become  payable. 

Freight,  generally  speaking,  is  not  payable  till  the  goods  have  boen 
delivered  at  the  port  of  destination.  Here,  by  special  stipulation,  one- 
qaarter  of  the  amount  was  to  be  paid  in  advance  on  a  certain  event, 
viz.,  the  ship  having  sailed  from  Sunderland  for  Constantinople,  in  pur- 
suance of  tiie  charter-party.  The  charter-party  required  that  when 
she  sailed,  she  should  be  ''  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage."  If  she  sailed  on  the  voyage  in  a  seaworthy  con- 
dition, the  merchant  was  to  advance  one-fourth  of  the  freight,  which 
be  coulfl  not  recover  back  if  the  ship,  having  so  sailed,  should  after- 
wards be  lost  by  the  perils  of  the  sea  without  having  delivered  any  part 
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of  her  cargo.  Pro  (onto  the  risk  was  transferred  from  the  shipowners 
to  the  merchant;  and  the  arrangement  between  them  was  that  the 
amount  to  be  advanced  was  to  be  insured  by  him,  as  appears  clearlj 
from  the  deduction  of  5  per  cent  for  insurance,  interest,  and  commis- 
sion. By  a  policy  of  insurance,  the  merchant  was  to  be  indemnified  to 
the  extent  of  the  sum  he  was  to  advance.  But  he  could  not  have  the 
benefit  of  this  indemnity  unless,  at  the  commencement  of  the  voyage, 
the  ship  was  seaworthy.  He  must  be  considered  to  have  promised  to 
pay  one-fourtli  of  the  freight  in  advance,  if,  when  the  ship  sailed,  she 
was  in  such  a  condition  as  that  a  policy  of  insurance  on  the  freight 
would  attach,  and  enable  him  to  recover  the  money  back  in  case  of  a 
subsequent  loss.  But  the  plea  avers  that  the  ship  was  not  seaworthy  at 
the  commencement  of  the  voyage,  and  that,  by  her  unseaworthiness, 
the  cargo  of  coals  was  wholly  lost.  It  was  argued,  for  the  plaintiff, 
that  the  loss  after  the  sailing  is  for  this  purpose  immaterial,  and  that, 
although  unseaworthy  when  she  sailed,  she  might  have  completed  the 
voyage  and  delivered  the  cargo  in  safety.  In  that  case  the  full  freight 
certainly  would  have  been  earned,  and  would  have  been  pa3'able :  but 
still  the  conjuncture  never  would  have  arisen  upon  which  a  part  of  the 
freight  was  to  be  paid  in  advance.  For  these  reasons  we  think  that  the 
second  plea  is  sufficient. 

There  is  a  third  plea,  upon  which,  as  it  is  demurred  to,  we  are  bound 
to  give  our  opinion.  This  plea  has  some  introductor}'  observations 
about  the  ship  having  been  sent  to  sea  in  an  unseaworthy  state,  but  it 
contains  no  allegation  to  that  effect,  and  we  consider  the  substance  and 
gist  of  the  plea  to  be  that,  after  the  ship  sailed  and  while  she  was  on 
the  high  seas,  the  plaintiffs  were  guilty  of  negligent  and  improper  con* 
duct  with  regard  to  the  management  of  the  ship,  by  reason  whereof 
the  ship  and  cargo  were  wholly  lost.  This  plea,  we  think,  is  bad,  as  it 
admits  that  the  ship  sailed  on  the  voyage  from  Sunderland  in  pursuance 
of  the  charter-part}'.  If  this  be  true,  one-fourth  of  the  freight  there- 
upon became  pa3'able  in  advance ;  and  any  subsequent  default  or  mis- 
oonduct  of  the  plaintiffs  would  only  be  the  subject  of  a  croBS*action. 
Judgment  for  defendant  an  the  iecond  plea;  for  the  plaintiffk  cm 
Jhp  thirds 

1  See  Work  v.  Leathers,  97  U.  S.  379 ;  Strong  v.  United  States,  154  U.  S.  632 ;  The 
Qiles  Loring,  48  fed.  Rep.  463;  The  Director,  34  Fed.  Rep.  57. 
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IX  THB  HiaH  COUBT  OF  JUSTICB,    APREL  25,    1876* 
{Reported  m  1  Queen't  BsncA  Divmm,  410.] 

Declabatzon  on  an  agreement  by  the  defendants  to  employ  the 
plamtiff's  wife  to  sing  and  play  in  an  opera  at  the  defendants'  theatre. 
Breach :  that  the  defendants  refused  to  allow  the  plaintiff's  wife  to  per- 
form according  to  the  agreement. 

Pleas :  1.  That  defendants  did  not  agree  as  alleged.  2.  That  plain- 
tiff's wife  was  not  ready  and  willing  to  perform.  3.  That  plaintiff 
rescinded  the  contract  before  breach.     Issue  joined. 

At  the  trial  before  Field,  J.,  at  the  Middlesex  Michaelmas  Sittings, 
1875,  judgment  was  entered  for  the  defendants,  with  leave  to  move  to 
enter  judgment  for  the  plaintiff  for  83/. 

A  notice  of  motion  was  given  accordingly,  and  a  cross  order  was 
obtained  by  the  defendants  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  and  that  the  damages  were 
excessive. 

The  facts  proved  and  the  course  of  the  trial  are  fully  given  in  the 
judgment  of  the  Court. 

Feb.  21.  Percy  Gye^  for  the  plaintiff,  cited  Cuckson  v.  Stones,' 
Simpson  r.  Crippin,  Tilley  v,  Thomas.^ 

Parry ^  Serjt.,  (with  him  F,  H.  Lewis)  ^  for  the  defendants,  dted 
Bettini  r.  Gye,  and  Graves  v.  Legg.  Our.  adv.  vuU. 

April  25.  The  judgment  of  the  Court  (Blackburn,  Quain,  and  Field, 
JJ.)  was  delivered  by 

Blackburn,  J.    This  was  an  action  for  the  dismissal  of  the  plaintiff's 

wife  from  a  theatrical  engagement.     On  the  trial  before   my  brother 

Field  it  appeared  that  the  defendants,  Messrs.  Spiers  &  Pond,  had 

taken  the  Criterion  Theatre,  and  were  about  to  bring  out  a  French 

opera,  which  was  to  be  produced  simultaneously  in  London  and  Paris. 

llieir  manager,  Mr.  Hingston,  by  their  authority,  made  a  contract  with 

the  plaintiff's  wife,  which  was  reduced  to  writing  in  the  following 

letter :  — 

Critbrioit  Thsatbb,  Oct  10th.  1874. 
To  Madamb  Pousbabo. 

On  behalf  of  Messrs.  Spiers  &  Pond  I  engage  you  to  sing  and  play  at  the 
Criterion  Theatre  on  the  following  terms: 

Yon  to  play  the  part  of  Friquette  in  Lecocq's  opera  of  Lee  Ft^  Sdint 
Gervais,  oommencing  on  or  about  the  fourteenth  of  November  next,  at  a 
weekly  salary  of  eleven  pounds  (11/.),  and  to  continue  on  at  that  sum  for  a 
period  of  thiee  months,  providing  the  opera  shall  nm  for  that  period.    Then, 

1  1  B.  &  E.  248.  •  Lew  Bep.  8  Ch.  Ap.  01 
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at  tlie  expiration  of  the  said  three  months,  I  shall  be  at  liberty  to  re-engage 
you  at  my  option,  on  terms  then  to  be  arranged,  and  not  to  exoeed  fomteen 
pounds  per  week  for  another  period  of  three  months.  Dresses  and  tigfaU 
requisite  for  the  part  to  be  provided  by  the  management,  and  the  engagement 
to  be  subject  to  the  ordinary  rules  and  regulations  of  the  theatre. 

£.  P.  HurosTOHt  Manager. 


Spirrs  &  Poin>. 

Madamk  Poussabd,  46,  Gnnter  Grore,  Chelsea. 

The  first  performance  of  the  piece  wae  announced  for  Saturday,  the 
28th  of  November.  No  objection  was  raised  on  either  side  as  to 
this  delay,  and  Madame  Poussard  attended  rehearsals,  and  such 
attendance,  though  not  expressed  in  the  written  engagement,  was 
an  implied  part  of  it.  Owing  to  delays  on  the  part  of  the  composer, 
the  music  of  the  latter  part  of  the  piece  was  not  in  the  hands  of  the 
defendants  till  a  few  days  before  that  announced  for  the  producbcn  of 
the  piece,  and  the  latter  and  final  rehearsals  did  not  take  place  till  the 
week  on  the  Saturday  of  which  the  performance  was  announced. 
Madame  Poussard  was  unfortunately  taken  ill,  and  though  she  strug- 
gled to  attend  the  rehearsals,  she  was  obliged  on  Monday,  the  23d  of 
November,  to  leave  the  rehearsal,  go  home  and  go  to  bed,  and  call  in 
medical  attendance.  In  the  course  of  the  next  day  or  two  an  interview 
took  place  between  the  plaintiff  and  Mr.  Leonard  (Madame  Poussard's 
medical  attendant)  and  Mrs.  Liston,  who  was  the  defendants'  stage 
manager,  in  reference  to  Madame  Poussard's  ability  to  attend  and 
undertake  her  part,  and  there  was  a  conflict  of  testimony  as  to  what 
took  place.  According  to  the  defendants'  version,  Mrs.  Liston  re- 
quested to  know  as  soon  as  possible  what  was  the  prospect  of  Madame 
Poussard's  recovery,  as  it  would  be  very  difi^cult  on  such  short  notice 
to  obtain  a  substitute ;  and  that  in  the  result  the  plaintiff  wrote  stating 
that  his  wife's  health  was  such  that  she  could  not  play  on  the  Saturday 
night,  and  that  Mrs.  Listen  had  better,  therefore,  engage  a  young  lady 
to  play  the  part ;  and  this,  if  believed  to  be  accurate,  amounted  to  a 
rescission  of  the  contract.  According  to  the  evidence  of  the  plaintiff 
and  the  doctor,  Mrs.  Liston  told  them  that  Madame  Poussard  was  to 
take  care  of  herself  and  not  come  out  till  quite  well,  as  she,  Mrs.  Lis- 
ton, had  procured,  or  would  procure,  a  temporary  substitute;  and 
Madame  Poussard  could  resume  her  place  as  soon  as  she  was  well. 
This,  it  was  contended  by  the  plaintiff,  amounted  to  a  waiver  by  the 
defendants  of  a  breach  of  the  condition  precedent,  if  there  was  one* 

The  Jury  found  that  the  plaintiff  did  not  rescind  the  contract,  and 
that  Mrs.  Liston,  if  she  did  waive  the  condition  precedent  (as  to  which 
they  were  not  agreed) ,  had  no  authority  fh)m  the  defendants  so  to  do. 

These  findings,  if  they  stand,  dispose  of  those  two  questions. 

There  was  no  substantial  conflict  as  to  what  was  in  fact  done  by  Mrs, 
Liston.  Upon  learning,  on  the  Wednesday  (the  25th  of  November), 
the  possibility  that  Madame  Poussard  might  be  prevented  by  UlneRs 
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lb)m  ftdfilling  her  engagement,  she  sent  to  a  theatrical  agent  to  inqniie 
what  artistes  of  position  were  disengaged,  and  learning  that  Miss  Lewii 
had  no  engagement  till  the  25th  of  December,  she  made  a  provisional 
arrangement  with  her,  by  which  Miss  Lewis  undertook  to  study  the 
part  and  be  ready  on  Saturday  to  take  the  part,  in  case  Madame  Pous- 
sard  was  not  then  recovered  so  far  as  to  be  ready  to  perform.  If  it 
should  turn  out  that  this  labor  was  thrown  away.  Miss  Lewis  was  to 
have  a  douceur  for  her  trouble.  If  Miss  Lewis  was  called  on  to  per- 
form, she  was  to  be  engaged  at  15/.  a  week  up  to  the  25th  of  December, 
if  the  piece  ran  so  long.  Madame  Poussard  continued  in  bed  and  ill, 
and  unable  to  attend  either  the  subsequent  rehearsals  or  the  first  night 
of  the  performance  on  the  Saturday,  and  Miss  Lewis's  engagement 
became  absolute,  and  she  performed  the  part  on  Saturday,  Monday, 
Tuesday,  Wednesday,  and  up  to  the  close  of  her  engagement,  the  25th 
of  December.  The  piece  proved  a  success,  and  in  fact  ran  for  more 
than  three  months. 

On  Thursday,  the  4th  of  December,  Madame  Poussard,  having 
recovered,  offered  to  take  her  place,  but  was  refused,  and  for  this 
refhsal  the  action  was  brought. 

On  the  2d  of  January  Madame  Poussard  left  England. 

My  brother  Field,  at  the  trial,  expressed  his  opinion  that  the  failure 
of  Madame  Poussard  to  be  ready  to  perform,  under  the  circumstances, 
went  so  much  to  the  root  of  the  consideration  as  to  discharge  the  de- 
fendants, and  that  he  should  therefore  enter  Judgment  for  the  defend- 
ants ;  but  he  asked  the  Jury  five  questions. 

The  first  three  related  to  the  supposed  rescission  and  waiver.  The 
other  questions  were  in  writing  and  were :  4.  Whether  the  non-attend- 
ance on  the  night  of  the  opening  was  of  such  material  consequence  to 
the  defendants  as  to  entitle  them  to  rescind  the  contract?  To  which 
the  Jury  said,  '^  No."  And,  5,  Was  it  of  such  consequence  as  to  ren- 
der it  reasonable  for  the  defendants  to  employ  another  artiste,  and 
whether  the  engagement  of  Miss  Lewis,  as  made,  was  reasonable?  To 
which  the  Jury  said,  '^  Yes.**  Lastly,  he  left  the  question  of  damages, 
which  the  Jury  assessed  at  83/. 

On  these  answers  he  reserved  leave  to  the  plaintiff  to  move  to  enter 
judgment  for  83/. 

A  cross  rule  was  obtained  on  the  ground  that  the  verdict  was  against 
evidence  and  that  the  damages  were  excessive. 

We  think  that,  firom  the  nature  of  the  engagement  to  take  a  leading, 
and,  indeed,  the  principal,  female  part  (for  the  prima  donna  sang  her 
part  in  male  costume  as  the  Prince  de  Conti)  in  a  new  opera  which  (as 
appears  fix>m  the  terms  of  the  engagement)  it  was  known  might  run  for 
a  longer  or  shorter  time,  and  so  be  a  profitable  or  losing  concern  to  the 
defendants,  we  can,  without  the  aid  of  the  Jury,  see  that  it  must  have 
been  of  great  importance  to  the  defendants  that  the  piece  should  start 
well,  and  consequently  that  the  fahure  of  the  plaintiff's  wife  to  be  abk 
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to  perfomi  on  the  opening  and  early  performances  waa  a  yery  seriona 
detriment  to  them. 

This  inability  having  been  occasioned  by  sickness  was  not  any  breach 
of  contract  by  the  plaintiff,  and  no  action  can  lie  against  him  for  the 
failure  thus  occasioned.  Bat  the  damage  to  the  defendants  and  the 
consequent  failure  of  consideration  is  just  as  great  as  if  it  had  been 
occasioned  by  the  plaintiff's  fault,  instead  of  by  his  wife's  misfortune* 
The  analogy  is  complete  between  this  case  and  that  of  a  charter-party 
in  the  ordinary  terms,  where  the  ship  is  to  proceed  in  ballast  (the  a<^ 
of  God,  dbc,  excepted)  to  a  port,  and  there  load  a  cargo.  If  the  delay 
is  occasioned  by  excepted  perils,  the  shipowner  is  excused.  But  if  it 
is  so  great  as  to  go  to  the  root  of  the  matter,  it  frees  the  charterer  from 
Ms  obligation  to  furnish  a  cargo:  see  per  Bramwell,  B.,  delivering  the 
Judgment  of  the  majority  of  the  Court  of  Exchequer  Chamber  in  Jack- 
son V,  Union  Marine  Insurance  Co.^ 

And  we  think  that  the  question,  whether  the  failure  of  a  skilled  and 
capable  artiste  to  perform  in  a  new  piece  through  serious  illness  is  so 
important  as  to  go  to  the  root  of  the  consideration,  must  to  some  extent 
depend  on  the  evidence ;  and  is  a  mixed  question  of  law  and  fact. 
Theoretically,  the  facts  should  be  left  to  and  found  separately  by  the 
jury,  it  being  for  the  judge  or  the  Court  to  say  whether  they,  being  so 
found,  show  a  breach  of  a  condition  precedent  or  not.  But  this  course 
is  often  (if  not  generally)  impracticable ;  and  if  we  can  see  that  the 
proper  facts  have  been  found,  we  should  act  on  these  without  regard  to 
the  form  of  the  questions. 

Now,  in  the  present  case,  we  must  consider  what  were  the  courses 
open  to  the  defendants  under  the  circumstances.  They  might,  it  was 
said  on  the  argument  before  us  (though  not  on  the  trial) ,  have  post- 
poned the  bringing  out  of  the  piece  till  the  recovery  of  Madame  Pous- 
sard,  and  if  her  illness  had  been  a  temporary  hoarseness  incapacitating 
her  from  singing  on  the  Saturday,  but  sure  to  be  removed  by  the  Mon- 
day, that  might  have  been  a  proper  course  to  pursue.  But  the  illness 
here  was  a  serious  one,  of  uncertain  duration,  and  if  the  plaintiff  had  at 
the  trial  suggested  that  this  was  the  proper  course,  it  would,  no  doubt, 
have  been  shown  that  it  would  have  been  a  ruinous  course ;  and  that  it 
would  have  been  much  better  to  have  abandoned  the  piece  altogether 
than  to  have  post])oned  it  from  day  to  day  for  an  uncertain  time,  during 
which  the  theatre  would  have  been  a  heavy  loss. 

The  remaining  alternatives  were  to  employ  a  temporary  substitute 
until  such  time  as  the  plaintiff's  wife  should  recover ;  and  if  a  tempo- 
rary substitute  capable  of  performing  the  part  adequately  could  have 
been  obtained  upon  such  a  precarious  engagement  on  any  reasonable 
terms,  that  would  have  been  a  right  course  to  pursue ;  but  if  no  sub- 
stitute capable  of  performing  the  part  adequately  could  be  obtained, 
except  on  the  terms  that  she  should  be  permanently  engaged  at  higher 

^  Law  Rep.  10  C.  P.  at  p.  141.    See  Storer  v.  Gordon,  3  M.  &  S.  308. 
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pay  than  the  plahitiff 'b  wife,  in  our  opinion  it  follows,  as  a  matter  of 
law,  that  the  failure  on  the  plaintiff's  part  went  to  the  lOot  of  the 
matter  and  discharged  the  defendants. 

We  think,  therefore,  that  the  fifth  question  put  to  the  Jury,  and 
answered  by  them  in  favor  of  the  defendants,  does  find  all  the  facts 
necessaiy  to  enable  us  to  decide  as  a  matter  of  law  that  the  defendants 
are  discharged. 

The  fourth  question  is,  no  doubt,  found  by  the  jury  for  the  plaintiff; 
but  we  think  in  finding  it  they  must  have  made  a  mistake  in  law  as  to 
what  was  a  sufScient  failure  of  consideration  to  set  the  defendants  «t 
liberty,  which  was  not  a  question  for  them. 

This  yiew  taken  by  us  renders  it  unnecessary  to  decide  any  thiog  on 
the  cross  rule  for  a  new  trial. 

The  motion  must  be  refiised  with  costs. 

Motion  refiued  with  ee$t$^ 


BETTmi  V.  GYE. 
Ih  the  High  Court  of  Justice,  Januabt  25,  1876. 

[Reportsd  m  1  Queen'i  Bench  Divuion,  183.] 

Thibd  count,  that  the  defendant  was  and  is  the  director  of  the  Royal 
Italian  Oi)era  in  London,  and  the  plaintiff  was  and  is  a  dramatic  artist 
and  professional  singer,  and  thereupon  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant,  in  parts  beyond  the  seas,  to  wit,  at 
Milan,  in  Italy,  by  an  agreement  in  writing  in  the  French  language,  of 
which  the  translation  is  as  follows :  — 

Royal  Italian  Opera, 

Covent  Grarden,  London. 
Year  1875. 

The  undersigned,  Mr.  Frederick  Gye,  gentleman,  and  director  of  the  Boyai 
Italian  Opera  in  London,  of  the  one  part,  and  Mr.  Bettini,  dramatic  artist,  on 
tbe  other  part,  have  agreed  as  follows: 

1.  Mr.  Bettini  undertakes  to  fill  the  part  of  prime  tenor  assoldto  in  the 
theatres,  halls,  and  drawing-rooms,  both  public  and  private,  in  Great  Britaio 
and  in  Ireland,  during  the  period  of  his  engagement  with  Mr.  Gye. 

1  Greene  v.  Linton,  7  Porter,  133 ;  Giohon  v.  Dailey's  Adm.,  4  Ala.  336 ;  Remy  v 
Olds,  34  Pac.  Rep.  (Cal.)  216;  Hickman  v.  Rayl,  55  Ind.  551 ;  Camors  v.  Union 
Marine  Ins.  Co.,  104  La.  349;  Johnson  v.  Walker,  155  Mass.  253;  Powell  v, 
Newell,  59  Minn.  406;  Hubbard  v.  Belden,  27  Yt.  645;  Green  v.  Gilbert,  21  Wis. 
395,  ace.;  Asplnnd  v.  Mattson,  15  Wash.  328,  contra.  Temporary  illness  of  an 
employee,  which  does  not  go  to  the  root  of  the  contract,  will  not  prevent  him  from 
enforcing  the  contract.  Cnckson  v.  Stones,  !£.&£.  248 ;  Warren  v.  Whittingham, 
18  T.  L.  R.  508 ;  Ryan  v.  Dayton,  25  Conn.  191.  Or  wrongful  but  slight  default. 
Fillieul  V.  Armstrong,  7  Ad.  &  £.  557. 
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2.  This  engagement  shall  begin  on  the  80th  of  Maidli,  1875.  and  shall  ter- 
minate on  the  13th  of  July,  1875. 

8.  The  salary  of  Mr.  Bettini  shall  be  ISOl.  per  month,  to  be  paid  monthly. 

4.  Mr.  Bettini  shall  sing  in  concerts  as  well  as  in  operas,  but  he  shall  not 
Bigig  anywhere  out  of  the  theatre  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  from  the  1st  of  January  to  the  8l8t  of  December,  1875,  withoat  ''iie 
written  permission  of  Mr.  Gye,  except  at  a  distance  of  more  than  Mty  miles 
from  London,  and  out  of  the  season  of  the  theatre. 

5.  1^.  Gye  shall  furnish  the  costumes  to  Mr.  Bettini  for  his  characteors, 
according  to  the  ordinary  usage  of  theatres. 

6.  Mr.  Bettini  will  conform  to  the  ordinary  roles  of  the  theatre  in  case  of 
sickness,  fire,  rehearsals,  &c. 

7.  Mr.  Bettini  agrees  to  be  in  London  withoat  fail  at  least  six  days  belora 
the  commencement  of  his  engagement,  for  the  purpose  of  rehearsals. 

8.  In  case  Mr.  Gye  shall  require  the  services  of  Mr.  Bettini  at  a  distance 
of  more  than  ten  mUes  from  London,  he  shall  pay  his  travelling  expenses. 

9.  Mr.  Bettini  shall  not  be  obliged  to  sing  more  than  four  times  a  week  in 
opera.  Mr.  Bettini,  in  order  to  assist  the  direction  of  Mr.  Gye,  will  sing, 
apon  the  request  of  Mr.  Gye,  in  the  same  characters  in  which  he  has  already 
song,  and  in  other  characters  of  equal  position.  In  case  of  the  sickness  of 
other  artists,  Mr.  Bettini  agrees  to  replace  them  in  their  characters  of  first 
tenor  assoluto. 

10.  Mr.  Gye  shall  have  the  right  to  prolong  the  period  lindted  above  upon 
the  same  conditions,  provided  that  the  period  does  not  go  beyond  the  end  of 
the  month  of  August. 

F.  Gtb,  Milan,  14  Deo.  1874. 

That  the  plaintiff  did  not  sing  anywhere  out  of  the  sud  theatre  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  fh>m  the  Ist  of  Jannaiy, 
1875,  to  the  date  of  the  commencement  of  this  action,  without  the  writ- 
ten permission  of  the  defendant,  except  at  a  distance  of  more  than  fifty 
miles  ftom  London,  and  out  of  the  season  of  the  said  theatre.  That 
the  plaintiff  was  prevented  by  temporary  illness  fh>m  being  in  London 
before  the  28th  of  March,  1875,  but  he  did  arrive  in  London  on  that 
day ;  and,  save  as  aforesaid,  the  plaintiff  has  always  performed  his  said 
agreement,  and  was  and  is  ready  and  willing  to  perform  his  part  of  the 
said  agreement,  of  all  which  the  defendant  had  notice,  and  all  things 
were  done  and  happened,  and  all  conditions  were  fulfilled  and  all  times 
elapsed  necessary  to  entitle  the  plaintiff  to  a  performance  by  the  defend- 
ant of  the  said  agreement  and  to  maintain  this  action.  Tet  the  defend- 
ant did  not  nor  would  receive  the  plaintiff  into  his  said  service,  but 
wholly  refused  so  to  do,  and  wrongftdly  exonerated  and  discharged  the 
plaintiff  from  his  said  agreement,  and  fix>m  the  performance  of  the  said 
agreement  on  the  plaintiff's  part,  and  wrongftilly  put  an  end  to  and 
determined  the  said  agreement,  whereby  the  plaintiff  was  damnified. 

The  defendant  pleaded,  ninthly,  to  the  third  count,  that  the  plaintiff 
was  not  in  London  six  days  before  the  commencement  of  the  said 
engagement  for  the  purpose  of  rehearsals,  nor  had  the  defendant  notioe 
before  the  said  six  days  of  the  plaintiff's  inability  to  be  in  London,  ai 
that  he  would  not  be  in  London  six  days  before  the  commencement  of 
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Mb  said  engngdment,  for  the  pcr^K>6e  of  rehearsals,  nor  was  the  plaintiff 
ready  and  willing  to  attend  such  rehearsals,  although  it  was  necessary 
for  him  to  do  so ;  wherefore  the  defendant  did  not  nor  wonld  receive  the 
plaintiff  into  his  service  in  the  capacity  and  on  the  terms  albresaid* 
which  is  the  breach  complained  of. 
Demurrer  to  the  ninth  plea,  and  Joinder. 

1875.  Dec.  15.  Marphy,  Q.  O.  (with  him  A.  L.  SmUk)^  for  the 
plaintiff,  in  support  of  the  demurrer,  contended  that  the  stipulation  as 
to  the  attendance  of  the  plaintiff  at  rehearsals  six  days  before  the  com- 
mencement  of  the  engagement  was  not  a  condition  precedent,  inasmuch 
as  the  plaintiff  was  to  sing  during  the  engagement  at  concerts  as  well 
as  in  operas ;  moreover,  the  plaintiff  was  not  to  sing  in  London  from 
the  1st  of  Januaiy,  and  he  had  abstained  from  doing  so.  He  dted 
Robinson  v,  Davidson,^  and  MacAndrew  v.  Chappie. 

Arthur  Wilson  (with  him  Percy  Gye)  for  the  defendant,  contended 
that  the  stipulation  was  a  condition  precedent.  He  dted  Atkinson  «. 
BeQ,*  Graves  r.  Legg,  Bradford  v.  Williams,  Tilley  v.  Thomas,*  Jack- 
son  V.  Union  Marine  Insurance  Company.* 

Murphy^  Q,  C,  in  reply.  OWr.  ado.  vulL 

1876.  Jan.  25.  The  Judgment  of  the  Court  (Blackburn,  Quain, 
and  Archibald,  JJ.)  was  delivered  by 

Blackburn,  J.  In  this  case  the  parties  have  entered  into  an  agree- 
ment in  writing,  which  is  set  out  on  the  record. 

The  Court  must  ascertain  the  intention  of  the  parties,  as  is  said  by 
Parke,  B.,  in  delivering  the  judgment  of  the  Court  in  Graves  v.  Legg, 
**to  be  collected  from  the  instrument  and  the  drcumstances  legally 
admissible  in  evidence  with  reference  to  which  it  is  to  be  construed.*' 
He  adds:  *^One  particular  rule  well  acknowledged  is,  that  where  a 
covenant  or  agreement  goes  to  part  of  the  consideration  on  both  sides, 
and  may  be  comi)ensated  in  damages,  it  is  an  independent  covenant  or 
contract.*'  There  was  no  averment  of  any  special  circumstances  exist- 
ing in  this  case,  with  reference  to  which  the  agreement  was  made,  but 
the  Court  must  look  at  the  general  nature  of  such  an  engagement.  By 
the  7th  paragraph  of  the  agreement,  ^*  Mr.  Bettini  agrees  to  be  in  Lon 
don  without  fail  at  least  six  days  before  the  commencement  of  his 
engagement,  for  the  purpose  of  rehearsals.*'  The  engagement  was  to 
begin  on  the  dOth  of  March,  1875.  It  is  admitted  on  the  record  that 
the  plaintiff  did  not  arrive  in  London  till  the  28th  of  March,  which  is 
less  than  six  days  before  the  80th,  and  therefore  it  is  dear  that  he  has 
not  fiilfilled  this  part  of  the  contract. 

The  question  raised  by  the  demurrer  is,  not  whether  the  plaintiff  has 
any  excuse  for  failing  to  ftiliSl  this  part  of  his  contract,  which  may  pre- 
vent his  being  liable  in  damages  for  not  doing  so,  but  whether  his  fldl* 

1  Law  Rep.  0  £z.  269.  >  8  B.  &  C.  277, 283. 

•  Law  Rep.  8  Ch  tfl.  «  Law  Rep.  10  C.  P.  12f. 
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ore  to  do  8o  justified  the  defendant  in  refusing  to  proceed  with  the 
engagement,  and  fUlfil  his,  the  defendant's  part.  And  the  answer  to 
that  question  depends  on  whether  this  part  of  the  contract  is  a  condition 
precedent  to  the  defendant's  liability,  or  only  an  independent  agreement, 
a  breach  of  which  will  not  Justify  a  repudiation  of  the  contract,  but  will 
only  be  a  cause  of  action  for  a  compensation  in  damages. 

This  is  a  question  which  has  very  often  been  raised ;  and  the  numer- 
ous cases  on  the  subject  are  collected  in  the  first  volume  of  Sir  £.  V. 
Williams'  Notes  to  Saunders,  p.  554,  in  the  notes  to  Pordage  v.  Cole, 
and  in  the  second  volume,  p.  742,  notes  to  Peeters  t^.  Opie. 

We  think  the  answer  to  this  question  depends  on  the  true  construo- 
tion  of  the  contract  taken  as  a  whole. 

Parties  may  think  some  matter,  apparently  of  very  little  importance, 
essential;  and  if  they  sufficiently  express  an  intention  to  make  the 
literal  fulfilment  of  such  a  thing  a  condition  precedent,  it  will  be  one ; 
or  they  may  think  that  the  performance  of  some  matter,  apparently  of 
essential  importance  and  prima  facie  a  condition  precedent,  is  not  really 
vital,  and  may  be  compensated  for  in  damages,  and  if  they  sufi^ciently 
expressed  such  an  intention,  it  will  not  be  a  condition  precedent. 

In  this  case,  if  to  the  7th  paragraph  of  the  agreement  there  had 
been  added  words  to  this  effect:  '^  And  if  Mr.  Bettini  is  not  there  at 
the  stipulated  time,  Mr.  Gye  may  reflise  to  proceed  farther  with  the 
agreement; "  or  if,  on  the  other  hand,  it  had  been  said,  ''And  if  not 
there,  Mr.  Gye  may  postpone  the  commencement  of  Mr.  Bettini's 
engagement  for  as  many  days  as  Mr.  Bettini  makes  default,  and  he 
shall  forfeit  twice  his  salary  for  that  time,"  there  could  have  been  no 
question  raised  in  the  case.  But  there  is  no  such  declaration  of  the 
intention  of  the  parties  either  way.  And  in  the  absence  of  such  an 
express  declaration,  we  think  that  we  are  to  look  to  the  whole  contract, 
and  applying  the  rule  stated  by  Parke,  B.,  to  be  acknowledged,  see 
whether  the  particular  stipulation  goes  to  the  root  of  the  matter,  so  that 
a  failure  to  perform  it  would  render  the  performance  of  the  rest  of  the 
contract  by  the  plaintiff  a  thing  different  in  substance  from  what  the 
defendant  has  stipulated  for ;  or  whether  it  merely  partiaUy  affects  it 
and  may  be  compensated  for  in  damages.  Accordingly  as  it  is  one  or 
the  other,  we  think  it  must  be  taken  to  be  or  not  to  be  intended  to  be  a 
condition  precedent. 

If  the  plaintiff's  engagement  had  been  only  to  sing  in  operas  at  the 
theatre,  it  might  very  well  be  that  previous  attendance  at  rehearsals 
with  the  actors  in  company  with  whom  he  was  to  perform  was  essential. 
And  if  the  engagement  had  been  only  for  a  few  performances,  or  for  a 
short  time,  it  would  afford  a  strong  argument  that  attendance  for  the 
purpose  of  rehearsals  during  the  six  days  immediately  before  the  com- 
mencement of  the  engagement  was  a  vital  part  of  the  agreement.  But 
we  find,  on  looking  to  the  agreement,  tiiat  the  plaintiff  was  to  sing  in 
theatres,  halls,  and  drawing  rooms,  both  public  and  private,  fVom  the 
SOth  of  March  to  the  13th  of  July,  1875,  and  that  he  was  to  sing  in 
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concerts  as  well  as  in  operas,  and  was  not  to  sing  anywhere  oat  of  the 
theatre  in  Great  Britain  or  Ireland  from  the  Ist  of  January  to  the  Slsl 
of  December,  1875,  without  the  written  permission  of  the  defendant, 
except  at  a  distance  of  more  than  fifty  miles  from  London. 

The  plaintiff,  therefore,  has,  in  consequence  of  this  agreement,  been 
deprived  of  the  power  of  earning  any  thing  in  London  from  the  Ist  of 
January  to  the  SOth  of  March ;  and  though  the  defendant  has,  perhaps, 
not  received  any  benefit  frt)m  this,  so  as  to  preclude  him  from  any  longer 
treating  as  a  condition  precedent  what  had  originally  been  one,  we  think 
this  at  least  affords  a  strong  argument  for  saying  that  subsequent  stipu- 
lations are  not  intended  to  be  conditions  precedent,  unless  the  nature 
of  the  thing  strongly  shows  they  must  be  so. 

And,  as  far  as  we  can  see,  the  failure  to  attend  at  rehearsals  during 
the  six  days  immediately  before  the  30th  of  March  could  only  affect  the 
theatrical  performances  and,  perhaps,  the  singing  in  duets  or  concerted 
pieces  during  the  first  week  or  fortnight  of  this  engagement,  which  is  to 
sing  in  theatres,  halls,  and  drawing-rooms,  and  concerts,  for  fifteen 
weeks. 

We  think,  therefbre,  that  it  does  not  go  to  the  root  of  the  matter  so 
as  to  reqinre  us  to  consider  it  a  condition  precedent. 

The  defendant  must,  therefore,  we  think,  seek  redress  by  a  cross- 
elaim  for  damages. 

Judgment  must  be  given  for  the  plaintiff. 

Judgment /or  thsplabUfjfi 


EDWARD  H.  WELLS  v.  WILLIAM  CALNAN. 
SvPBXHB  Judicial  Coxtbt  of  Massaohusbtis,  Seftbmbsb  1,  1871. 

[BqMrrted  in  107  McModmtm  Beporti,  614.] 

ComnACT  on  a  written  agreement  dated  December  22,  1868,  by 
which  the  plaintiff  agreed  to  sell  and  the  defendant  to  buy  ^^  the  farm 
now  occupied  by"  the  plaintiff  '^and  his  father,*'  (describing  it  by 
metes  and  bounds),  for  $3,250,  which  the  defendant  agreed  to  pay  on 
April  10,  1869,  and  it  was  provided  that  '^  no  wood  should  be  cut  and 
removed  from  the  premises  save  firewood  for  use  in  the  house,"  that  the 
plaintiff  on  receiving  payment  should  execute  and  deliver  to  the  defend- 
ant a  proper  deed  for  the  conveying  and  assuring  to  him  of  ^^  the  fee 
simple  of  the  said  premises,"  and  that  for  the  due  performance  of  the 
agreement,  each  party  was  bound  to  the  other  in  the  sum  of  $500, 
«« which  said  sum  is  to  be  taken  as  liquidated  damages."  The  declar- 
ation allied  the  making  of  the  agreement,  and  that  the  plaintiff  exe 
coted  a  good  and  proper  deed  for  conveying  and  assuring  to  the 
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defenJAot  In  Ibe  simple  **  the  premiBes  deecribed  in  said  agieeiDent,* 
and  tendered  said  deed  to  the  defendant  on  April  10, 1869,  and  demanded 
payment  of  the  Id, 250  of  the  defendant,  but  that  the  defendant  refhaed 
to  pay  the  same,  and  also  leftased  to  pay  the  $500  as  liquidated  dam- 
ages ;  and  that  the  defendant  owed  the  plaintLfT  $500.  The  answer 
admitted  the  making  of  the  agreement,  bat  denied  the  making  or  tender 
of  a  good  and  sufficient  deed,  and  all  the  other  allegations  of  the 
declaration. 

At  the  trial  in  the  Superior  Court,  before  Pitman^  J.,  it  appeared  that 
the  plaintiff  tendered  a  deed  in  due  form  on  April  10,  1869 ;  that  the 
farm-house  and  out-buildings  on  the  land  were  burned  on  the  preceding 
day ;  that  the  defendant  for  that  reason  refused  to  accept  the  deed  or 
pay  the  price ;  that  the  estate  at  the  time  of  the  contract  was  worth  at 
least  $d,250,  but  after  the  fire  was  worth  not  more  than  $2,000 ;  and 
that  the  plaintiff  had  obtained  insurance  upon  the  buildings  in  the  sqm 
of  $2,000;  and  had  received  of  the  insurance  company,  in  settle- 
ment of  his  claim  against  them,  the  sum  of  $1,600. 

The  defendant  offered  to  show  that  the  insurance  company,  before  the 
commencement  of  this  action,  offered  the  plaintiff  to  take  fh>m  him  a 
quitclaim  deed  of  the  estate,  and  pay  him  the  full  contract  price.  But 
the  Judge  excluded  the  evidence  as  immaterial. 

The  plaintiff  contended  that  he  was  entitied  to  the  $500  as  liquidated 
damages,  while  the  defendant  contended  that  it  was  to  be  treated  as  a 
penal  sum.  But  the  Judge  ruled  ^'  that  this  question  was  of  no  impor- 
tance, because,  if  the  plaintiff  was  entitied  to  demand  payment  of  the 
contract  price  not¥rithstanding  the  loss  of  the  buildings,  he  had  sus- 
tained damage  to  a  larger  amount  by  the  defendant's  refiisal." 

The  defendant  requested  the  court  to  instruct  the  jury  that  they 
might  consider  the  amount  received  by  the  plaintiff  from  the  insurance 
company  in  their  estimate  of  his  damages,  and  might  return  a  verdict 
for  nominal  damages  only ;  but  the  Judge  instructed  them  to  the  con- 
trary. 

The  Jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $546.88, 
being  the  amount  claimed,  with  interest ;  and  the  case  was  reported  to 
this  Court ;  if  error  appeared  in  the  rulings,  the  verdict  to  be  set  aside 
and  a  new  trial  had ;  otherwise,  Judgment  to  be  entered  on  the  verdict. 

W,  G,  Bates^  for  the  defisndant. 

H,  Morris  S^  N.  T.  Leonard^  for  the  plaintiff. 

Gray,  J.  The  principles  of  law,  upon  which  the  rights  of  the  par* 
ties  to  this  case  depend,  appear  to  have  been  overlooked  at  the  trial. 

When  property,  real  or  personal,  is  destroyed  by  fire,  the  loss  falls 
upon  the  party  who  is  the  owner  at  the  time ;  and  if  the  owner  of  a 
house  and  land  agrees  to  sell  and  convey  it  upon  the  payment  of  a  cer- 
tain price  which  the  purchaser  agrees  to  pay,  and  before  fhll  payment 
the  house  is  destroy^  by  accidental  fire,  so  that  the  vendor  cannot  per- 
form the  agreement  on  his  part,  he  cannot  recover  or  retain  any  part  of 
the  purchase-money. 
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For  these  reasons,  in  Thompson  v.  Gronld,  20  Pick.  184,  where,  after 
the  maMng  of  an  oral  agreement  for  the  sale  and  purchase  of  a  house 
and  land,  and  the  purchaser's  entry  into  possession  and  payment  of 
part  of  the  price,  but  before  delivery  or  tender  of  the  deed,  the  house 
was  destroyed  by  fire,  it  was  held  by  this  Court,  in  an  elaborate  Judg- 
ment delivered  by  Mr.  Justice  Wilde,  that  he  was  entitled  to  recover 
back  the  money  paid,  on  the  ground  of  a  failure  of  the  consideration. 

In  Bacon  v.  Simpson,  8  M.  &  W.  78,  the  plaintiff  had  agreed  to  sell, 
and  the  defendant  to  purchase,  a  lease  for  years  of  a  dwelling-house  ai 
a  certain  price,  and  the  ftumiture,  tenant's  fixtures,  and  other  property 
therein  at  a  valuation  to  be  made  by  appraisers.  Before  fhlfilment  of 
the  agreement,  or  delivery  of  possession  to  the  defendant,  the  greater 
part  of  the  house  and  the  property  therein  was  consumed  by  fire.  The 
plaintiff  brought  an  action  on  the  agreement,  averring  readiness  to  per- 
fonn  from  the  time  of  making  the  agreement  and  ever  since,  which  was 
traversed  by  the  defendant.  It  was  held  by  the  Court  of  Exchequer  that 
by  reason  of  the  fire  the  plaintiff  could  not  perform  the  agreement,  and 
therefore  could  not  maintain  the  action. 

In  Taylor  r.  Caldwell,  8  B.  &  S.  826,  by  a  written  contract  one 
party  agreed  to  give  the  other  the  use  of  a  certain  music  hall  on  four 
spedfled  days,  for  the  purpose  of  holding  concerts,  with  no  express  stip- 
ulation for  the  event  of  its  destruction  by  fire.  The  Court  of  Queen's 
Bench  held  that  upon  the  destruction  of  the  building  on  an  earlier  day, 
by  an  accidental  fire,  both  parties  were  excused  from  the  performance 
of  the  contract ;  and,  while  recognizing  as  undoubted  the  rule  that  one 
who  makes  a  positive  contract  to  do  a.thing  not  in  itself  unlawftd  must 
perform  it  or  pay  damages  for  not  doing  so,  declared  it  to  be  also  well 
settled  that  that  rule  is  only  applicable  where  the  contract  is  positive  and 
absolute,  and  not  subject  to  any  condition,  express  or  implied;  and 
that  where,  from  the  nature  of  the  contract,  it  appears  that  the  parties 
most  from  the  beginning  have  contemplated  the  continuing  existence  of 
some  particular  specified  thing  as  the  foundation  of  what  was  to  be  done, 
there,  in  the  absence  of  any  express  or  implied  warranty  that  the  thing 
shall  exist,  the  contract  is  not  to  be  construed  as  a  positive  contract, 
but  as  subject  to  an  implied  condition  that  the  parties  shall  be  excused 
in  case,  before  breach,  performance  becomes  impossible  from  the  acci- 
dental perishing  of  the  thing  without  the  fault  of  either  party. 

The  doctrine  as  there  stated  has  been  approved  in  the  later  English 
cases.  Appleby  «.  Meyers,  Law  Rep.  1  C.  P.  615 ;  s.  o.  Law  Rep. 
2  C.  P.  651 ;  Boast  v.  Firth,  Law  Rep.  4  C.  P.  1 ;  Robinson  v.  Davison, 
I^w  Rep.  6  Exch.  269.  And  it  is  illustrated  by  the  previous  decisions 
of  this  Court,  by  which  it  has  been  held  that  a  person  who  agrees  to 
build  a  house  on  the  land  of  another  is  not  discharged  by  the  destruction 
of  the  house  by  fire  before  its  completion ;  but  that,  where  one  agrees 
to  repair  anotlier's  house  already  built,  such  destruction  of  the  house 
pots  an  end  to  the  contract.  Adams  v.  Nichols,  19  Pick.  275  ;  Lord  v. 
Wheeler,  1  Gray,  282. 
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In  Hie  present  case,  the  agreement  between  the  partlee  manifMly 
contemplates  the  conveyance  of  the  buildings  already  upon  the  land  as 
an  important  part  of  the  subject-matter  of  the  contract.  It  describes 
the  property  to  be  conveyed  as  the  farm  occupied  by  the  vendor  and  his 
fkther,  and  contains  a  provision  that  until  the  day  appointed  for  the 
delivery  of  the  deed  no  wood  shall  be  cut  and  removed  fh>m  the  premises, 
save  firewood  for  use  in  the  house.  The  vendor  agrees  to  execute  and 
deliver  a  proper  deed  for  the  conveying  and  assuring  to  the  purchaser  of 
the  fee-simple  ^'  of  the  said  premises."  The  price  stipulated  to  be  paid 
is  an  entire  sum ;  and  the  report  states  that  it  appeared  in  evidence  at 
the  trial  that  the  estate  at  the  time  of  the  contract  was  worth  at  least  that 
sum,  and  after  the  fire  was  not  worth  two-thirds  as  much. 

The  case  differs  from  those  in  which  a  lessee  is  held  liable  to  pay  rent 
or  make  repairs  according  to  his  covenants,  notwithstanding  the  destruc- 
tion of  the  buildings  by  fire  or  other  accident  during  the  term.  There 
the  lessor,  by  the  execution  and  deliv^y  of  the  lease,  has  fully  performed 
the  contract  on  his  part ;  and  the  lessee,  having  thereby  become  the  owner 
of  the  leasehold  interest,  must  bear  the  same  risk  of  fire  or  casualty  as 
any  other  owner  of  property,  and  is  not  excused  fix>m  performing  his 
own  express  covenants.  Fowler  v.  Bott,  6  Mass.  63  ;  Kramer  v.  Ckx>k, 
7  Gray,  550;  Leavitt  t^.  Fletcher,  10  Allen,  119.  Bat  in  the  case  at 
bar  the  defendant  has  only  agreed  to  pay  the  purchase-money  upon 
tender  of  a  deed  of  the  whole  estate  contracted  for,  including  the  build- 
ings as  well  as  the  land ;  and,  the  buildings  having  been  wholly  destroyed 
by  fire  on  the  day  before  that  appointed  for  the  conveyance,  the  plain- 
tiff did  not  and  could  not  tender  such  a  conveyance  as  he  had  agreed  to 
make  or  as  the  defendant  was  bound  to  accept,  and  was  not  therefore 
entitled  to  maintain  any  action  against  the  defendant  upon  the  agree- 
ment. 

It  was  contended  at  the  argument  that  this  defence  was  not  open 
onder  the  pleadings.  But  the  declaration  alleges  that  the  plaintiff 
tendered  to  the  defendant  a  good  and  proper  deed  for  the  conveying  and 
assuring  to  the  defendant  the  premises  described  in  the  agreement ;  and 
this  allegation  is  met  by  a  direct  denial  in  the  answer. 

The  result  is,  that  the  ruUngs  of  the  Superior  Court  were  erroneous, 
because  inapplicable  to  the  case ;  that  there  has  been  a  n^strial,  and 
that  the  Verdiei  nuui  he  set  atide^  and  a  new  trial  had.^ 

^  The  anthoritieB  are  collected  in  Ames's  Cm.  Eq.  Jar.  I.  2S7-S38.  The  doctrine 
•I  the  Ciyil  Law  is  discussed  in  9  Harr.  L.  Rev.  72.  See  also  Btirg.  Gesetsbuch,  §  446; 
Titse.  Umnoglichkeit,  255-264;  Coriello,  Caso  Fortnito,  137  et  teq.;  240  et  seq. 
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JOHN  W.  PEAD  V.  LAREIN  T.  TRULL,  Administratob. 
SuFRSMs  Judicial  Court  of  Massachusetts,  April  1-Mat  19,  1809. 

[Reported  in  173  AfassachuieUa,  450.] 

HoLicss,  J.  This  is  an  action  of  contract  upon  an  indenture  by 
which,  in  consideration  of  the  plaintiff  Pead's  covenant,  Whitman 
covenanted  to  convey  certain  land  to  Pead  within  forty-five  daj's,  and 
Pead,  in  consideration  of  Whitman's  covenant,  covenanted  to  convey 
certain  land  to  Whitman  within  forty-five  days,  and  further  covenanted 
to  pay  him  fifteen  hundred  dollars  upon  receiving  a  deed  of  Whitman's 
land ;  and  to  give  Whitman  a  note  for  three  thousand  dollars  secured 
by  second  mortgage  on  the  Whitman  land  and  to  assume  and  pay  a 
first  mortgage  with  interest  from  the  date  of  the  conveyance  to  him. 
Then  followed  mutual  covenants  to  pay  five  hundred  dollars  as  indem- 
nity and  liquidated  damages  in  case  of  failure  to  perform  the  agree- 
ment. Before  the  forty-five  days  elapsed  Whitman  died,  and  on  the 
last  day»  no  administrator  having  been  appointed,  the  plaintifi*,  to  save 
his  rights,  tendered  performance  on  his  side  to  the  widow  of  Whitman 
and  to  the  defendant  Trull,  who  had  been  Whitman's  attorney  in  other 
matters  and  who  afterwards  was  appointed  administrator,  but,  apart 
from  other  technical  difficulties,  the  deed  tendered  by  the  plaintiff  ran 
to  Whitman,  the  dead  man. 

It  appears  to  us  that  the  covenants  ought  to  be  construed  as  mutu- 
ally dependent.  There  is  some  little  suggestion  of  independence  to  be 
drawn  from  them,  but  nothing  on  the  whole  strong  enough  to  overcome 
the  presumption  that  in  an  exchange  performance  on  the  two  sides  is 
to  be  concurrent.  Goodisson  v.  Nunn,  4  T.  R  461.^  In  actions  upon 
SQcb  covenants  the  plaintiff  must  show  performance  on  his  side,  or 
readiness  to  perform,  and  a  refusal  by  the  other  party.  Brown  v. 
Davis,  188  Mass.  458 ;  Hapgood  v.  Shaw,  105  Mass.  276,  279 ;  Smith 
V.  Boston  &  Maine  Railroad,  6  Allen,  262,  273.  But  in  a  case  like 
the  present,  under  our  statutes  the  administrator  was  the  natural  and 
proper  person  to  perform  the  contract,  as  he  was  the  one  to  receive 
the  money  from  the  plaintiff.  Pub.  Sts.  c.  142,  §  1.  It  was  impossible 
to  demand  performance  of  him,  or  to  offer  it  to  him  within  the  forty- 
five  days,  and  therefore  the  plaintiff  was  not  in  default  for  not  having 
done  so,  and  the  contract  was  not  discharged  at  the  end  of  that  time. 
Of  course  the  contract  was  not  discharged  by  the  death  of  a  party. 

The  plaintiff's  tender,  although  defective  as  such,  is  evidence  that  he 
was  ready  and  willing  to  perform  and  that  the  administrator  knew  that 
he  was.  But  it  did  not  put  the  administrator  in  default.  All  that 
appears  is  that  the  latter  has  not  caused  the  land  to  be  conveyed  to 
the  plaintiff.  It  does  not  appear  that  he  ever  has  repudiated  the  agree- 
ment.   On  the  other  hand,  it  does  not  appear  that  the  plaintiff  ever  haa 

1  Samman  v.  Sleeth,  45  Ind.  598,  ace. 


78  NATIONAL,  ETC.  CO.    V,  STANDARD,  BTC.  CO.      [OHAP.  T. 

renewed  his  offer  since  the  administrator  was  appointed.  Assuming  as 
we  do  that  the  plaintiff  had  a  right  to  demand  performance  within  a 
reasonable  time  after  the  appointment  of  an  administrator,  it  does  not 
appear  that  the  judge  has  not  found  that  he  suffered  more  than  a  rea- 
sonable time  to  elapse,  and  so  lost  his  rights.  We  are  compelled  by 
the  terms  of  the  report  to  direct  a  judgment  on  the  finding.  If  in  fact 
the  finding  was  based  solely  on  the  ground  that  the  plaintiff  had  lost 
his  rights  at  the  end  of  forty-five  days,  that  ground  is  insuflScient,  and 
the  rescript  of  this  court  will  not  prevent  an  application  to  the  judge 
who  heard  the  case  to  reopen  the  cause,  or  to  enter  what  judgment  he 
deems  proper  under  this  decision.  Piatt  v.  Justices  of  the  Superior 
Court,  124  Mass.  853,  355 ;  Kenerson  v.  Colgan,  164  Mass.  166. 

Judgment  on  thejindingj^ 


NATIONAL  MACHINE  AND  TOOL  COMPANY  v.  STANDARD 

SHOE  MACHINERY  COMPANY. 

SuFRKMB  Judicial  Cottbt  of  Massachusbtts,  Novbmbxb  21,  1901- 

Mat  19,  1902. 

[Reported  in  181  MaeeaehueeUe^  S75.] 

Holmes,  G.  J.  This  is  an  action  of  contract  apon  one  or  two  small 
claims  and  for  the  breach  of  a  contract  made  in  March,  1900,  by  cer- 
tain letters,  in  which  the  plaintiff  undertook  to  manufacture  certain 
portions  of  a  patented  machine,  according  to  a  schedule  attached  to 
the  defendant's  order.  This  last  is  the  main  source  of  trouble.  With 
regard  to  payment  the  plaintiff  wrote:  ^' If  you  should  favor  us  with 
an  order  for  a  considerable  number  of  these  parts,  we  would  bill  them 
up  to  you  as  they  were  finished,  and  would  merely  ask  that  the  bills  be 
settled  promptly  as  they  came  to  you."  At  a  later  stage  of  the  nego- 
tiation the  plaintiff  wrote  that  it  should  expect  the  defendant  *'  to  ar- 
range it  so  that  the  bills  would  be  approved  promptly,  and  payment 
made  on  same  at  once,  so  that  we  may  expect  payments  coming  in 
rapidly  after  we  have  got  well  started  on  the  contract,  thus  preventing 
us  from  having  too  large  an  amount  of  money  tied  up  in  the  work." 
In  this  letter  the  plaintiff  also  wrote  that  it  expected  the  defendant ''  to 
fhlly  protect  us  fh>m  any  suits  that  might  be  brought  against  us  while 
we  are  on  this  work,  on  account  of  patents."  It  is  denied  that  this 
letter  was  a  part  of  the  contract.  We  see  no  sufficient  reason  for  the 
denial. 

About  May  1,  1900,  the  plaintiff  was  sued  and  demanded  a  bond 

^  It  if  often  said,  in  contrasting  the  procednre  of  Uw  and  equity,  that  in  actions  at 
law  time  ii  always  of  the  essence,  whereas  equity  frequently  grants  specific,  perform- 
ance in  spite  of  delay.    See  Ames's  Gas.  £q.  Juz.  SS7-341. 
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with  Bcrety,  as  protection  onder  its  agreement.  The  defendant  agreed 
to  give  a  bond,  but  on  May  21  declined  to  furnish  a  surety,  and  this  is 
relied  on  by  the  plaintiff  as  one  breach  of  the  defendant's  undertaking. 
We  think  it  so  plain  that  the  defendant  was  not  bound  to  give  a  surety 
that  we  dismiss  this  part  of  the  case  without  further  mention. 

On  May  17,  1900,  the  plaintiff  having  finished  one  item  on  the  de* 
fendant's  order,  of  sixty  adjusting  screws,  sent  a  bill  for  the  price, 
$90.  The  bill  bore  a  stamped  notice  that  '^  all  claims  for  correc- 
tions in  this  bill  must  be  made  within  ten  days  from  date."  It  was 
understood  by  the  plaintiff  that  if  the  bill  was  approved  by  the  proper 
man  it  would  be  sent  on  to  New  York  to  be  paid.  Three  or  four  days 
later  there  was  a  conversation  in  the  defendant's  Boston  office,  it  was 
suggested  that  this  bill  ought  to  be  paid  immediately  on  presentation, 
and  complaint  was  made  with  regard  to  another  overdue  account  of 
nearly  seven  hundred  dollars  ($697.23).  There  were  apologies  and 
further  delays,  complaints,  and  explanations,  the  defendant's  represen- 
tative always  explaining  the  delay  as  accidental,  and  finally,  on  May 
28,  stating  that  the  check  was  ready  but  had  been  retained  for  entry  as 
the  bookkeeper  was  awa}'.  This  last  seems  to  have  been  true.  On 
May  29  the  plaintiff,  hearing  that  a  check  had  not  come  on,  notified  the 
defendant  that  ^^  as  you  have  not  lived  up  to  your  agreement  with  us 
in  relation  to  the  work  we  are  doing  for  you,  we  shall  stop  all  of  your 
work  to-day,''  and  stopped.  Later  efforts  to  come  to  an  understanding 
failed. 

The  plaintiff  when  it  stopped  work  had  finished  another  small  item 
of  $24,  and  on  May  81  offered  to  deliver  these  goods  as  well  as  those 
for  which  the  bill  for  $90  had  been  sent,  but  the  defendant  declined  to 
receive  them.  May  81  was  the  date  of  the  writ,  and  the  plaintiff  very 
candidly  says  that  the  offer  was  made  after  suit  was  brought  The 
plaintiff  secjcs  to  recover  as  damages  for  the  defendant's  alleged  breach 
the  cost  of  the  finished  parts,  and  also  the  value  of  stock  and  castings 
and  a  large  amount  of  work  upon  parts  never  delivered  or  completed. 

The  case  was  sent  to  an  auditor.  He  found  that  the  defendant  did 
not  repudiate  the  contract,  and  that  the  delay  in  payment  did  not  jus- 
tify the  plaintiff  in  stopping  work.  The  Judge  of  the  Superior  Court 
adopted  his  rulings  and  findings,  although  finding  in  addition  that  the 
provision  for  prompt  payment  of  bills  for  finished  work  was  material, 
and  that  payment  was  not  made  promptly,  and  expressing  a  doubt 
whether  the  plaintiff  was  not  Justified  in  refusing  to  proceed. 

Although  the  contract  was  not  repudiated  by  the  defendant,  we  are 
of  opinion,  notwithstanding  Winchester  v,  Newton,  2  Allen,  492,  which 
perhaps  was  not  intended  to  establish  a  different  general  rule  (see  also 
Newton  v.  Winchester,  16  Gray,  208),  that  there  might  have  been  such 
a  breach  by  failure  to  pay,  as,  however  honest  and  however  little  it 
expressed  a  repudiation,  would  warrant  a  refusal  to  go  on  with  the 
work.  Bloomer  v.  Bernstein,  L.  R.  9  C.  P.  588.  See  Stephenson  v. 
Cady,  117  Mass.  6.    There  is  nothing  to  the  contrary  in  Daley  v. 
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People's  BuildiDg,  Loan  &  Saving  Association,  178  Mass.  ld»  18. 
What  is  said  tiiere  refers  to  an  attempt  to  avoid  a  contract  ab  initio 
for  a  refusal  to  pay  money  due  upon  an  executed  consideration,  when 
to  make  that  payment  is  all  that  remains  to  be  done  on  that  side. 

We  may  say  further  that  for  the  purposes  of  this  decision  it  is  not 
necessary  to  consider  Lord  Selborne's  somewhat  sweeping  suggestion 
in  Mersey  Steel  &  Iron  Co.  v.  Naylor,  9  App.  Cas.  434,  439,  that  when 
delivery  of  an  instalment  of  goods  under  an  entire  contract  is  to  pre- 
cede payment  for  the  goods  delivered,  as  paj^ment  cannot  be  a  condi- 
tion precedent  of  the  entire  contract,  it  cannot  be  a  condition  precedent 
to  the  deliveries  remaining  to  be  made,  at  least  without  express  words. 
See  Norrington  v.  Wnght,  115  U.  S.  188,  210.  In  this  case  both  par- 
ties have  assumed  that  the  plaintiff  could  put  the  defendant  in  default 
without  delivery  merely  by  sending  a  bill  for  an  item  when  it  was  fin- 
ished, so  that  Lord  Selbome's  logical  difficulty,  if  there  is  anything  in 
it,  does  not  apply. 

The  question  before  us  therefore  is  whether  the  defendant's  failure 
to  pay  $90  promptly  was  a  breach  going  to  the  root  of  the  contract,  — 
a  breach  so  important  as  to  warrant  the  plaintiff  in  refusing  to  go  on 
without  defeating  his  own  right  to  recover  upon  it  or  rescinding  the 
contract  My  Brother  Loring  and  I  have  not  been  able  to  reach  a  dear 
conviction  that  it  was  such  a  breach,  in  view  of  the  smallness  of  the 
sum,  the  indefiniteness  of  the  terms  of  the  contract  as  to  the  time  for 
payment  (see  Harnden  v.  Milwaukee  Mechanics'  Ins.  Co.,  164  Mass. 
882 ;  Parker  v.  Middlesex  Mut.  Ass.  Co.,  179  Mass.  528,  581),  the 
shortness  of  the  delay,  and  some  other  circumstances.  Of  course  not 
every  trifling  breach  of  contract  excuses  the  other  side  from  further 
performance.  Honck  v.  Muller,  7  Q.  B.  D.  92,  100 ;  Mersey  Steel  & 
Iron  Co.  t^.  Naylor,  9  App.  Cas.  434,  444 ;  Dubois  v.  Delaware  & 
Hudson  Canal  Co.,  4  Wend.  285,  289 ;  Wright  v.  Haskell,  45  Maine, 
489,  492 ;  Weintz  v.  Hafner,  78  HI.  27,  29 ;  Worthington  v.  Gwin, 
119  Ala.  44,  54. 

But  my  brethren  are  of  opinion,  and  I  dare  say  wisely,  upon  the 
findings,  that  the  plaintiff  was  warranted  in  its  course.  The  plaintiff's 
contract  necessitated  a  considerable  preliminary  outlay,  and  would 
necessitate  further  expenditures  in  carrying  out  its  part  At  the  time 
it  was  paying  nearly  seventy  dollars  a  day.  Prompt  payment  for  goods 
as  finished  took  the  place  of  payments  on  account.  The  plaintiff  was 
sensitive,  and  had  a  right  to  be  so,  at  any  appearance  of  uncertainty  as 
to  the  stipulated  payments  being  made.  It  had  a  further  ground  of 
anxiety  in  the  suits  brought  against  it  for  infringement  of  patents, 
when  it  had  only  the  defendant's  personal  guaranty  to  protect  it.  Un- 
der such  circumstances,  the  failure  to  pay  the  other  bill  for  nearly 
seven  hundred  dollars,  gave  a  character  to  the  failure  to  pay  the 
smaller  sum  which  was  due,  and  imparted  a  significance  to  the  delay 
that  otherwise  it  might  not  have  had.  A  failure  to  pay  a  small  sum 
piomptly  because  of  difficulty  in  raising  the  money  is  not  the  same 
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thing  as,  and  may  have  a  greater  effect  than,  a  similar  failure  simply 
because  of  the  absence  of  a  bookkeeper  or  of  some  misunderstanding 
between  the  defendant's  Boston  and  New  York  bouses. 

The  first  count  was  upon  a  claim  for  $209.38  outside  the  contract 
thus  far  discussed.  The  auditor  finds  for  the  plaintiff,  but  for  $129.15 
only.  The  plaintiff  demands  the  larger  sum,  notwithstanding  the  find- 
ing, on  the  ground  that  when  seeking  to  reduce  the  plaintiff's  attach- 
ment the  defendant  expressed  a  willingness  to  pay  for  all  work  that 
had  been  completed,  that  the  plaintiff's  counsel  stated  what  that  work 
amounted  to  so  far  as  he  knew,  that  thereupon  the  judge  made  an  order 
dissolving  the  attachment  upon  the  payment  of  that  amount  to  the 
sheriff  and  the  giving  of  a  bond  for  $5,000  more,  and  that  the  defend- 
ant paid  the  sum,  which  included  the  item  of  $209.38.  This  transac- 
tion was  not  a  tender,  and  did  not  fall  within  the  rule  laid  down  in 
Carrier  v.  Jordan,  117  Mass.  260,  and  Bouv^  v,  Cottle,  148  Mass.  310, 
315.  It  would  seem  to  have  been  only  a  substitution  of  securities  in 
the  sheriffs  hands,  and  to  have  left  the  correctness  of  the  figures  open 
to  trial  with  the  rest  of  the  ease. 

The  second  count  also  was  for  items  outside  the  contract,  and  only 
one  of  them  was  disputed.  This  was  for  some  articles  not  finished 
because  the  defendant,  after  the  plaintiff  refused  to  go  on  with  its 
contract,  took  away  jigs  and  tools  which  it  had  furnished  the  plaintiff 
under  the  contract,  and  also  the  unfinished  articles.  There  is  nothing 
in  the  report  which  necessarily  implies  that  the  failure  to  finish  the 
articles  was  due  to  the  plaintiff's  fault,  or  indeed  to  any  other  cause 
than  the  defendant's  removal  of  them.  Therefore  we  cannot  say  that 
the  auditor's  finding  was  wrong. 

A  part  of  the  damages  to  be  recovered  by  the  plaintiff  on  the  larger 
contract  will  be  for  work  done  under  it.  Goodman  v,  Pocock,  15  Q.  B. 
576,  580.  Therefore  one  other  question  requires  a  few  words.  The 
defendant  made  a  tender  on  May  31  of  the  amount  then  due,  including 
the  $90  claimed  under  the  contract,  which  was  refused.  But  this 
tender  has  not  been  pleaded  or  kept  good,  even  if,  as  does  not  appear 
very  dearlj^,  it  embraced  the  sums  now  recovered.  Therefore  it  does 
not  prevent  the  recovery  of  interest  and  costs.  The  answer  was  a 
general  denial.  Brickett  v.  Wallace,  98  Mass.  528,  529 ;  Grover  v. 
Smith,  165  Mass.  132.  See  Noble  u  Fagnant,  162  Mass.  275,  286. 
The  payment  to  the  sheriff  was  not  a  payment  into  court  or  an  admis- 
sion that  the  sum  paid  was  due,  as  we  have  said  and  as  the  plaintiff 
contends.  In  Suffolk  Bank  v,  Worcester  Bank,  5  Pick.  106,  the  amount 
tendered  was  deposited  in  a  bank  to  the  order  of  the  plaintiff,  and  in 
Goff  V,  Rehoboth,  2  Cush.  475,  the  defendant  was  a  town,  and  the 
treasurer  might  be  presumed  to  have  kept  the  money  on  hand  in  obe- 
dience to  the  order  of  the  selectmen.  In  both  the  tender  was  set  up 
and  the  money  brought  into  court  See  Pub.  Sts.  c.  168,  §  23 ;  Town 
V.  Trow,  24  Pick.  168,  169 ;  Sanders  v.  Bryer,  152  Mass.  141.  There 
VOL.  n.  —  6 
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was  another  tender  after  suit  brought,  but  that  did  not  comply  with 
Fab.  StB.  c.  168,  f  24,  and  is  not  relied  upon. 

Ca$e  to  stand  far  asMeument  of  damages} 


HENRY  W.  GREEN,  Rbspondemt,   v.  THOMAS  EDGAR  ahd 

Others,  Appellajits. 

New  York  Supreme  Court,  General  Term,  Juhb  Term,  1880. 

IReparUd  in  21  Hun,  414.] 

JuDGKEirr  reversed,  and  new  trial  ordered  before  another  referee, 
costs  to  abide  event.  Held^  that  a  servant  may  be  discharged  by 
the  master  from  his  employment,  provided  a  sufficient  cause  actually 
exists,  whether  the  same  was  known  to  or  assigned  by  the  master 
at  the  time  of  the  discharge  or  not;  and  that  the  special  findings 
show  that  sufficient  grounds  for  the  discharge  existed  at  the  time  of 
the  discharge.* 


BAKER  V.  HIGGINS. 
New  York  Court  of  Appeals,  Juke,  1800. 

[Reported  in  21  N,  Y.  397.] 

Appeal  fh>m  the  Supreme  Court.  Action  to  recover  for  brick  sold 
and  delivered.  The  trial  was  before  a  referee,  who  received  parol 
evidence  of  a  contract  for  the  sale  of  the  brick.  It  subsequently  ap- 
pearing that  the  contract  was  put  in  in  writing,  the  defendant  moved 
that  the  parol  evidence  of  its  tenor  should  be  stricken  out  To  the 
referee's  refusal  to  strike  out  the  evidence,  and  to  his  refusal  to  non- 
suit the  plaintiff,  the  defendant  took  exceptions.  The  referee,  in  his 
finding  of  facts,  found,  in  accordance  with  the  parol  evidence,  that  the 
defendant  agreed  to  pay  for  the  brick  as  fast  as  delivered.    Judgment 

1  See  alio  Eastern  Forge  Ca  v.  Corbin,  66  N.  B.  Bep.  (Msm.)  419.  Compare 
Frankliu  v.  MUler,  4  Ad.  &  E.  599. 

s  Baillie  v.  Kell.  4  Bing.  N.  C.  638;  Spotswood  v.  Barrow,  5  Ex.  110;  Willets  v. 
Green,  3  C.  &  K.  59 ;  Boston  Deep  Sea  Fishing  Co.  v.  Ansell,  89  Ch.  D.  339 ;  Abend- 
poet  Co.  V.  Hertel,  67  III.  App.  501 ;  Odeneal  v.  Henry,  70  Miss.  172;  AUen  v.  Ayles- 
worth,  58  N.  J.  Eq.  349;  Arknsh  v.  Hanan,  60  Hnn,  618;  Mclntyre  v.  Hockin,  16 
Ont  App.  501 ;  Tozer  v.  Hutchison,  12  N.  B.  548,  ace.  But  see  Cnssons  v.  Skinner,  11 
M.  &  W.  161 ;  Straoss  v,  Meertief,  64  Ala.  299, 310. 

In  Higgins  v.  Eagleton,  155  N.  T.  466,  472,  an  action  by  one  entitled  to  a  convey- 
ance of  real  estate,  the  court  said :  "  The  plaintiff,  on  the  law  day,  having  made 
specific  objections  to  the  title,  which  were  unfounded,  could  not  subsequently  raise  a 
new  objection,  even  if  it  was  valid  where,  as  in  this  case,  it  was  one  that  could  have 
been  obviated  by  the  defendant.  Benson  v,  Cromwell,  6  Abb.  Pr.  Cas.  83,  85."  See 
also  Paisley  v.  Wills,  18  Ont.  App.  210. 
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for  the  plaintiff,  upon  bis  report,  having  been  affirmed  at  general  term, 
in  the  third  district,  the  defendant  appealed  to  this  court. 

HosweB  A,  Parmenter^  for  the  appellant. 

John  B,  Bronkj  for  the  respondent. 

Welles,  J.  On  the  trial  before  the  referee,  the  plaintiff  gave  evi- 
dence tending  to  show  that,  by  the  contract  between  him  and  the 
defendant  for  the  sale  and  delivery  of  the  brick  in  question  by  the 
former  to  the  latter,  the  brick  was  to  be  paid  for  as  they  were  deliv- 
ered. It  also  appeared,  on  the  part  of  the  plaintiff,  that,  at  the  close 
of  the  conversation  between  the  parties  by  which  the  contract  was 
n^otiated,  the  plaintiff  wrote  something  on  a  piece  of  paper  and 
handed  it  to  the  defendant,  upon  which  the  parties  separated.  None 
of  the  plaintiff's  witnesses  were  able  to  state  what  the  writing  con- 
tained. The  defendant  produced  and  identified  the  paper,  which 
turned  out  to  be  as  follows :  '^  I  will  deliver  John  Higgins  25,000  pale 
brick,  on  the  dock  at  East  Troy,  for  $3  per  M,  and  50,000  hard  brick, 
at  the  same  place,  at  $4  per  M,  cash.  £.  W.  Baker,  Coxsackie." 
This,  I  think,  was  a  valid  agreement,  and  must  be  deemed  and  taken 
as  the  agreement  then  made  between  the  parties  in  relation  to  the  brick, 
and  under  which  a  part  was  afterwards  delivered. 

Not  long  after  this  agreement,  the  plaintiff  delivered  to  the  defend- 
ant, at  Troy,  nnder  the  written  contract,  a  cargo  of  brick,  consisting 
of  10,500  hard  and  10,500  pale  bricks,  and  demanded  payment  for  that 
quantity,  which  the  defendant  refused  until  the  whole  was  delivered. 
This,  I  think,  he  had  a  right  to  do.  The  contract  was  entire,  to  deliver 
75,000  bricks ;  and  the  plaintiff  was  not  entitled  to  pay  for  any  part 
until  the  whole  was  delivered,  or  until  he  was  ready  and  offered  to 
deliver  the  balance,  which  the  plaintiff  has  not  done.  The  action  was 
brought  for  the  contract  price  of  the  21,000  bricks  delivered ;  and  the 
referee  found,  contrary  to  the  legal  import  of  the  written  agreement, 
that  the  brick  was  payable  on  delivery,  as  the  same  should  be  deliv- 
ered. For  this  error  the  judgment  should  be  reversed,  and  a  new  trial 
directed  in  the  court  below,  with  costs  to  abide  the  event. 

Sbldem,  Clebkb,  and  Wrioht,  JJ.,  dissented ;  all  the  other  judges 
concurring.  Judgment  reversed,  and  new  trial  ordered.^ 

1  First  Nat.  Bank  v.  Perns  Irrigation  District,  107  Cal.  65 ;  Haslack  v.  Majera,  26 
N.  J.  L.  284 ;  Catlin  o.  Tobias,  26  N.  T.  397 ;  Nightingale  v.  Eiseman,  121  N.  T.  288; 
Witherow  v.  Witherow,  16  Ohio,  238;  Easton  v,  Jones,  193  Pa.  147,  ace.  See  also 
Hamilton  v.  Tbrall,  7  Neb.  210;  7  Am.  &  £ng.  Encjc.  (2d  ed.)  97. 

Compare  Anltman  &  Tajlor  Co.  v.  Lawson,  100  Iowa,  569 ;  Gill  v.  Johnstown  l»utBf 
ber  Co.,  151  Pa.  534 ;  McLaughlin  v.  Hess,  164  Pa.  570. 

Contracts  of  service  for  a  specified  term  are  held  severable  when  the  wages  can 
be  construed  as  payable  at  specified  shorter  periods.  Taylor  v.  Laird,  1  H.  &  N. 
266 ;  Button  p.  Thompson.  L.  R  4  C.  P.  330 ;  Davis  v,  Preston,  6  Ala.  83 ;  Jones  v. 
Dnnton,  7  HI.  App.  580;  White  v.  Atkins,  8  Cush.  367 ;  Chamblee  v.  Baker,  95  N.  C. 
98 ;  Markham  v,  Markham,  1 10  N.  C.  356 ;  Matthews  v,  Jenkins,  80  Ya.  463 ;  La  Cour- 
iier  V,  Russell,  82  Wis.  265. 

Compare  Decamp  v.  Stevens,  4  Blackf.  24 ;  Davis  v.  Maxwell  12  Met.  286 ;  Lantiy 
V.  Parks,  8  Cow.  63 ;  MoneU  v.  Bums,  4  Denio,  121 ;  Larkin  v.  Buck,  U  Ohio  St  561  ; 
Biefenback  o.  Stark,  56  Wis.  462. 
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HOARE  AHD  OiHUS  V.  RENNIE  akd  Amothbb. 

Lr  THB  EXCHBQUBB,   NOYXMBEB   14   d(   16,    1859. 
[lUporled  m  6  HuHtttma  fr  Norman,  19.] 

DiCLABATiON.  First  oonnt :  That,  on  the  2l8t  of  April,  a.d.  1857, 
the  defendants  agreed  to  buy  of  the  plaintiffs,  and  the  phiintiffs  then 
agreed  to  sell  to  the  defendants,  about  667  tons  of  hammered  Swede 
bar  iron  of  certain  sizes,  then  agreed  on  between  the  plaintiffs  and  the 
defendants,  the  said  iron  to  be  shipped  from  Sweden  in  the  months  of 
June,  Jnlj,  August,  and  September  next,  and  in  about  equal  portions 
each  month,  at  15^  10s,  per  ton,  delivered  in  good  condition  ex  ship, 
on  aniyal  in  the  port  of  London ;  and  it  was  thereby  then  fhrther 
agreed,  amongst  other  things,  that  no  shipment  should  exceed  150  tons, 
which  should  be  in  proportionate  quantities  of  each  size ;  but  that,  if 
any  variation  therein,  it  should  not  exceed  one  ton,  and  such  variation 
to  be  corrected  in  subsequent  shipments ;  that  sellers  should  have  the 
option  of  commencing  shipments  in  May,  1857,  and  also  of  completing 
the  whole  by  the  end  of  July,  1857 ;  that  ships'  names  should  be  de- 
clared as  soon  as  known  to  the  sellers ;  that  if  any  should  be  lost  on 
the  voyage  the  quantity  lost  should  be  null  and  void ;  and  that  there 
should  be  discount  at  the  rate  of  two  and  a  half  per  cent  for  cash 
against  each  delivery.  Averments :  That  plaintifli9  had  done  all  things 
necessary  on  their  part  to  be  done.  Sec, ;  and  though  all  things  had 
happened  and  all  times  had  elapsed  to  entitle  them  to  have  the  said 
iron  accepted,  yet  the  defendants  have  wholly  refhsed  to  accept  the  said 
iron  or  any  part  thereof,  or  to  pay  for  the  same  according  to  the  terms 
of  the  said  agreement,  whereby  the  plaintiff^  lost  divers  profits,  &o. 

Second  count:  That  on  the  21st  of  April,  a.d.  1857,  the  plaintifh 
agreed  to  sell  to  the  defendants,  and  the  defendants  agreed  to  buy  of 
the  plaintifib,  about  667  tons  of  hammered  iron,  upon  the  terms  in  the 
first  count  mentioned ;  and  that  from  the  time  of  the  making  the  agree- 
ment continually  until  after  the  refusal,  notice,  and  discharge  hereinafter 
mentioned,  the  plaintiffs  did  and  performed  all  conditions  precedent, 
and  all  things  were  done,  and  all  times  elapsed,  necessary  to  entitle 
them  to  the  performance  of  the  agreement  on  the  part  of  the  defendants ; 
and  that  at  and  after  the  refiisal,  notice,  and  discharge  hereinafter  men- 
tioned, they  were  ready  and  willing  to  perform  the  agreement  on  their 
part;  and  although  the  plaintiffs,  in  part  performance  of  the  said 
agreement,  did,  in  June,  a.d.  1857,  ship  a  certain  portion  of  the  said 
iron,  and  did,  in  flirther  performance  of  such  agreement,  and  within  a 
reasonable  time  after  such  shipment,  tender  to  the  defendants,  and 
offered  to  deliver  to  them  the  said  portion  of  iron  so  shipped  as  afore* 
said,  yet  the  defendants  refused  to  accept  the  said  portion  of  iron  so 
tendered  and  offered,  and  thenceforth  wholly  refused  to  accept  the 


BECT.  II.]  HO  ARE  V.  KENNfE.  86 

aame  or  any  of  the  residae  of  the  said  iron,  and  gave  notice  to  ttie  plain- 
tiff that  they  would  not  accept  the  residue  of  the  said  iron ;  and  the 
defendants  thenceforth  wholly  refused  to  observe  the  agreement  on  their 
part,  and  wholly  dischai^ed  the  plaintiffs  fix)m  the  fhrther  execution 
and  performance  of  the  agreement  by  them ;  and  wholly  waived  such 
execution  and  performance ;  whereby,  <&c. 

Third  plea  to  the  first  count :  That  the  plaintiffs  did  not  avail  them- 
lelves  of  the  option  given  to  them  by  the  agreement  of  commencing 
•hipments  of  the  iron  in  the  month  of  May ;  and  that  the  plaintiffs  in 
the  month  of  June  shipped  from  Sweden,  on  board  a  certain  vessel,  a* 
quantity  of  the  said  iron  so  contracted  for,  to  wit,  21  tons,  6  cwt.,  1  qr., 
being  a  much  less  quantity  than  was  required  to  be  shipped  during  the 
said  month  of  June  according  to  the  terms  of  the  said  contract,  and  gave 
notice  to  the  defendants  that  the  said  iron  was  to  be  part  of  the  iron 
BO  agreed  to  be  sold  as  aforesaid ;  that  the  plaintiffs  failed  to  complete 
the  shipment  for  the  month  of  June,  according  to  the  terms  of  the  con- 
tract, and  were  never  ready  and  willing  to  deliver  to  the  defendants 
such  a  quantity  of  iron,  shipped  fh>m  Sweden  in  June,  as  is  specified 
in  the  said  contract,  although  none  of  the  iron  was  lost  during  the 
voyage ;  and  were  not  ready  and  willing  to  deliver  to  the  defendants 
the  said  small  quantity  of  iron  which  had  been  shipped  during  the 
month  of  June,  until  after  the  month  of  June  had  elapsed,  and  until 
after  the  defendants  had  notice  that  the  plaintiffs  were  not  ready  and 
willing,  and  were  unable  to  fulfil  their  part  of  the  said  agreement  with 
reference  to  the  quantity  of  iron  to  be  shipped  in  June ;  and  that  the 
defendants,  having  notice  of  all  the  premises  in  this  plea  mentioned, 
did  afterwards  refuse  to  receive  the  said  quantity  of  iron  so  shipped  as 
aforesaid  during  the  month  of  June,  and  did  give  notice  to  the  plain- 
tiffs that  they  refused  to  receive  the  residue  of  the  said  iron. 

The  sixth  plea,  to  the  second  count,  was  similar  to  the  third  plea. 

The  plaintiffs  demurred  to  the  third  and  sixth  pleas,  and  the  defend- 
ants joined  in  demurrer. 

WiUU  (with  whom  was  Holland) ,  in  support  of  the  demurrer.  The 
question  is  whether,  upon  the  statement  of  the  contract  in  the  declara* 
tion,  it  appears  that  the  shipment  in  about  equal  portions  in  each  month 
is  a  condition  precedent  iko  the  plaintifis'  right  to  sue  for  the  non- 
acceptance  by  the  defendants  of  what  was  actually  shipped.  The 
provision  for  the  shipment  in  about  equal  proportions  during  each 
month  is  evidently  not  treated  as  being  so  essential  as  to  go  to  the 
whole  consideration  of  the  contract.  Great  latitude  is  allowed  to  the 
sellers.  They  may  begin  the  shipment  in  June  and  end  in  July,  in 
which  case  they  would  ship  about  333  tons  in  each  month  ;  or  begin  in 
May  and  end  in  September,  when  the  quantity  would  be  about  138 
tons  in  each  month.  That  shows  that  the  gist  of  the  contract  was  not 
that  any  definite  quantity  should  be  shipped  in  any  particular  month* 
If  this  is  a  condition  precedent,  though  shipments  had  been  made  in 
due  course  in  May,  June,  and  July,  if  a  short  quantity  was  shipped  in 
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Angnst,  the  defendants  might  say  that  the  previooB  shipmente  were  not 
under  the  contract.  Therefore,  according  to  the  roles  laid  down  on 
this  subject  in  the  notes  to  Pordage  v.  Cole  ^  and  Cutter  v.  Powell,*  it 
will  not  be  so  construed.  The  price  is  15/.  10«.  a  ton,  to  be  paid  on 
delivery.  The  time  for  the  payment  for  the  first  parcel  shipped  might 
therefore  arrive  before  any  failure  of  the  condition  alleged  to  be  pre^te- 
dent.  No  condition  can  be  precedent  unless  the  whole  thing  which  is 
to  be  done  is  to  be  done  precedently.  In  Ritchie  t;.  Atkinson,  on  a 
contract  that  a  ship  should  go  to  St.  Petersburg  and  there  load  from 
the  factors  of  the  freighters  a  complete  cargo  of  hemp  and  iron,  and 
proceed  to  London  and  deliver  the  same  on  being  paid  freight  after 
certain  rates  per  ton  named  in  the  contract,  it  was  held  that  the  deliv- 
ery of  a  complete  cargo  was  not  a  condition  precedent,  and  that  the 
master  might  recover  for  a  short  cargo  at  the  rates  mentioned,  the 
freighter  having  his  remedy  in  damages.  Lord  EUenborough  there 
pointed  out  that  the  defendant's  argument  must  go  the  length  of  saying 
that  if  the  cargo  wanted  a  single  ton  of  being  a  complete  cargo  that 
would  be  a  defence.  Stavers  v.  Curling  was  a  similar  decision  upon  a 
contract  to  procure  a  cargo  of  sperm  oil,  or  as  great  a  proportion  as 
might  be  within  the  plaintiff's  power  to  obtain.  It  is  consistent  with 
the  allegations  in  the  plea  that  the  defendants  have  sustained  no 
damage,  because  a  parcel  shipped  on  the  1st  of  July  from  one  port 
might  arriye  before  one  shipped  on  the  30th  of  June  from  another  port 
in  Sweden.  The  plea  should  have  shown  or  stated  that  the  object  of 
the  contract  was  frustrated  by  the  default:  Tarrabochia  v.  Hidde, 
Freeman  v.  Taylor,  Graves  v.  Legg.  In  Glaholm  v.  Hays  the  Court 
thought  that  an  express  stipulation  that  a  vessel  '^  shall  sail"  on  a  day 
named  shows  that  particular  importance  is  attached  to  it.  In  Dicker  t;. 
Jackson  the  delivery  of  an  abstract,  and  deducing  a  clear  title  to  an 
estate  contracted  to  be  sold,  was  held  not  to  be  a  condition  precedent 
to  the  right  to  maintain  an  action  for  the  purchase-money,  on  the 
ground  that  the  time  for  the  payment  of  the  money  might  happen 
before  the  time  provided  by  the  contract  for  the  delivery  of  the  abstract, 
&c. ,  had  arrived.  [Watson,  B.  Suppose  no  iron  was  shipped  in  June, 
July,  or  August,  could  the  defendants  have  been  compelled  to  accept 
the  whole  in  September?]  The  substance  of  the  contract  is  that  the 
iron  is  to  be  delivered  in  four  months,  not  month  after  month. 

Bovill^  in  support  of  the  pleas.  The  defendants  have  agreed  to  pay 
for  certain  goods  to  be  shipped  in  June ;  the  plaintiffs  contend  that  the 
defendants  must  accept  goods  not  shipped  in  June.  The  argument  for 
the  plaintiffs  must  go  this  length,  that  if  they  shipped  no  iron  in  June, 
July,  or  August,  and  but  ten  tons  in  September,  the  defendants  would 
be  bound  to  accept  those  ten  tons.  Surely  that  would  not  be  in  any 
sense  a  performance  of  the  contract  on  the  part  of  the  plaintiflb.  [Pol- 
u>CK,  C.  B.     If  the  first  parcel  sent  might  have  been  according  to  tha 

1  1  Wait.  Saimd.  aSOo.  •  %  Smitli'i  Lead.  Ca.  L 
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eontruct,  can  it  be  contended  that  the  defendants  oonid  refhse  to  aoocpt 
h  on  account  of  any  subsequent  default,  as,  for  instance,  if  they  after- 
wards discovered  that  the  plaintiffs  were  not  going  to  complete  the  June 
shipment  ?3  In  the  present  case,  the  defendants  did  not  refuse  to  accept 
the  shipment  in  question  until  after  notice  that  the  plaintiffis  had  broken 
their  contract  by  not  shipping  the  right  quantities  in  June ;  in  other 
words,  '*  until  after  ttie  defendants  had  notice  that  the  plaintiffs  were 
not  ready  ani  willing,  and  were  unable  to  fhlfil  their  part  of  the  agree- 
ment ?  "  The  option  being  to  accelerate  the  deliyeries,  any  presumption 
'that  the  plaintifb  were  at  liberty  to  retard  the  shipments  is  excluded* 
Under  an  ordinary  mercantile  contract  for  goods  to  be  supplied  in  June, 
the  buyer  would  not  be  bound  to  accept  them  if  tendered  in  July. 
In  Ritchie  v.  Atkinson  the  cargo  had  been  accepted  by  the  defendants. 
In  Stavers  v.  Curling  the  agreed  voyage  had  been  performed,  and  the 
owners  had  had  the  benefit  of  the  cargo.  The  breach  of  the  agree- 
ment to  be  frugal  of  stores  was  a  small  part  only  of  the  consideration. 
Here  there  had  been  no  tender  before  the  plaintiffs  had  entirely  failed  to 
perform  their  part  of  the  agreement.  The  quantity  to  be  shipped,  and 
the  time  in  which  it  was  to  be  shipped,  were  of  the  essence  of  the  con- 
tract. That  brings  the  case  within  the  authority  of  Freeman  v.  Taylor, 
and  distinguishes  it  from  Tarrabochia  v.  Hickie.  The  cases  on  charter- 
parties  are  uniform  that  where  a  time  is  mentioned  for  the  being  ready 
to  load  or  the  like,  it  is  of  the  essence  of  the  contract.  Glaholm  v. 
Hayes,  Ollive  v.  Booker,  Oliver  v.  Fielden.  The  principle  which  gov- 
erned Ellen  V,  Topp,  and  Graves  v.  Legg  applies,  because  the  tender 
was  not  a  partial  performance  of  the  contract,  but  an  offer  or  readiness 
to  do  something  which  was  no  performance  of  the  contract  at  all. 
[Pollock,  C.  B.  The  principle  of  Boone  v.  Eyre  applies  to  the  partial 
breach  of  a  single  contract,  but  surely  not  to  a  breach  of  a  continuing 
contract,  as  to  supply  goods  from  day  to  day  or  from  week  to  week, 
where  during  the  contract  one  party  becomes  wholly  incapable  of  per- 
forming his  part.  Suppose  in  June  the  plaintiff  had  shipped  nothing, 
could  he  say.  I  will  pay  damages  for  that,  and  insist  on  going  on  with 
the  contract  and  supplying  the  rest  of  the  iron  in  July,  August,  and 
September?  In  such  a  case,  if  one  fails  on  his  part,  the  other  cannot 
insist  that  the  contract  shall  go  on.  It  may  be  different  if  a  partial 
performance  has  been  ac(«pted.] 

Wilde  replied  (Nov.  15).  The  doctrine  of  conditions  precedent 
never  has  been  applied  where  continuous  acts  are  to  be  performed.  In 
Withers  v.  Reynolds,  where  the  defendant  had  agreed  to  supply  straw 
at  a  certain  price  per  load,  and  the  plaintiff  always  insisted  on  keeping 
one  payment  in  arrear,  it  was  held  that,  on  the  plaintiff's  refUsal  to  pay, 
the  defendant  was  not  bound  to  send  any  more ;  but  Patteson,  J.,  said, 
^'  If  the  pliuntiff  had  merely  failed  to  pay  for  any  particular  load,  that 
of  itself  might  not  have  been  an  excuse  to  the  defendant  for  delivering 
QO  more  straw ;  but  the  plaintiff  expressly  refUses  to  pay  fur  the  loads 
as  delivered.^     In  the  present  case  the  defendants  cannot  avoid  tlic 
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contract  altogether  because  the  Bhipments  in  some  one  month  are  not  in 
all  respects  according  to  the  contract.  The  quantity  shipped  in  June  is 
not  said  to  have  been  an  unreasonable  quantity  for  shipment  in  that 
month.  [Pollock.  C.  B.  The  expressions  in  the  contract  are  loose, 
and  allow  some  latitude  to  the  plaintiffs,  but  not  so  as  to  permit  them  to 
ship  twenty  tons  in  the  month  instead  of  160.  Watson,  B.  The  pleae 
aver  that  the  shipment  was  not  according  to  the  contract.] 

Pollock,  C.  B.  We  are  all  agreed  that  the  defendants  are  entitled 
to  judgment  upon  the  pleas.  The  foundation  of  my  opinion  is  shortly 
this,  that  a  man  has  no  right  to  sa}*  that  which  is  a  breach  of  an  agree- 
ment is  a  performance  of  it.  On  that  ground,  this  case  is  distinguish- 
able from  almost  eveiy  other  which  has  been  cited.  It  does  not  tyrn 
upon  any  question  of  condition  precedent.  T^ie  ipuy  qno.ar|ion  is 
11  tt  man  who  m  lyuna  to  perform  His  part  of  a  contract  does 
not  do  so.  he  can  enforoB  the  contract  against  another  pany.~  lue 
TaintifTs  contracted  with  tbe  detendants  to  snip  a  lai^e^quantity  of 
iron  in  June,  July,  August,  and  September,  about  one-fourth  part  in 
each  month ;  but  instead  of  shipping  about  160  tons  in  June,  as  they 
should  have  done,  they  shipped  little  more  than  twenty  tons,  as  a  per- 
formance of  the  contract.  The  first  count  states  that  the  plaintiff 
performed  aU  things  necessary  on  their  part  to  be  performed,  that 
they  were  ready  and  willing  to  do  all  things  which  according  to 
agreement  it  was  necessary  they  should  be  willing  to  do,  and  that  all 
things  happened  to  entitle  the  plaintiffs  to  a  performance  of  the  agree- 
ment on  the  part  of  the  defendants.  This  is  denied  by  the  plea.  The 
second  count  states  that  the  plaintiffs,  in  part  performance  of  the  con- 
tract, shipped  a  certain  portion  of  the  iron,  and  in  fhrther  performance 
of  the  agreement  tendered  and  offered  to  deliver  the  said  portion  so 
shipped,  yet  defendants  refbsed  to  accept  the  same.  The  pleas  raise 
the  question  whether  the  defendants  were  bound  to  accept  and  pay 
for  what  was  sent  and  tendered ;  the  plaintifis  having,  in  June,  shipped 
from  Sweden  a  quantity  much  less  than  they  were  bound  to  have 
shipped,  and  the  defendants  having  insisted  that  this  was  a  breach  of 
the  contract,  and  given  notice  that  they  refused  to  accept  the  residue. 
The  pleas  expressly  state  that  the  plaintiffs  were  not  ready  to  deliver 
such  a  quantity  of  iron  shipped  ttom  Sweden  in  June  as  is  specified 
in  the  contract,  and  were  not  ready  and  willing  to  deliver  the  smaD 
quantities  shipped  until  after  the  month  of  June  had  elapsed,  and 
antil  after  the  defendants  had  notice  that  the  plaintiflb  were  not  ready 
and  willing  to  perform  their  part  of  the  agreement.  The  only  ques- 
tion we  have  to  deal  with  is  whether,  on  a  contract  like  this,  if  the 
sellers  at  the  outset  send  a  less  quantity  than  they  are  bound  to  send, 
■o  as  to  begin  with  a  breach,  they  can  compel  the  purchasers  to  accept 
and  pay  for  that  the  sending  of  which  was  a  breach  and  not  a  per» 
formanoe  of  the  agreement.  The  argument  on  the  part  of  the  plain* 
tiflb  is  that  this  was  not  a  condition  precedent.  I  do  not  think  that  is 
tbe  test.    It  was  said  that  if  the  plaintiffs  had  sent  the  one-hundredtk 
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part,  instead  of  one-fourth  part,  in  June,  the  defendants'  remedy  would 
have  been  by  a  cross-action.  The  case  was  put  of  the  plaintiffli  sending 
a  short  quantity  after  one  shipment  had  been  accepted.  Possibly  that 
might  hare  made  a  difference.  Where  a  person  has  derived  a  benefit 
from  a  contract  he  cannot  rescind  it,  because  the  parties  cannot  be  put 
in  statu  quo.  Probably,  therefore,  in  such  case  the  defendants  could 
not  have  repudiated  the  contract,  and  must  have  been  left  to  their 
cross-action.  Here,  however,  the  defendants  refused  to  accept  the  first 
shipment,  because,  as  they  say,  it  was  not  a  performance,  but  a  breach 
of  the  contract.  Where  parties  have  made  an  agreement  for  them- 
selves, the  courts  ought  not  to  make  another  for  them.  Here  they  say 
that  in  the  events  that  have  happened  one-fourth  shall  be  shipped  in 
each  month,  and  we  cannot  say  that  they  meant  to  accept  any  other 
quantity.  At  the  outset,  the  plaintiffs  failed  to  tender  the  quantity 
according  to  the  contract :  they  tendered  a  much  less  quantity.  The 
defendants  had  a  right  to  say  that  this  was  no  performance  of  the  con« 
tract,  and  they  were  no  more  bound  to  accept  the  short  quantity  than  if 
a  single  delivery  had  been  contracted  for.  Therefore  the  pleas  are  an 
answer  to  the  action. 

Watson,  B.  I  am  of  the  same  opinion.  (His  lordship  read  the  con- 
tract stated  in  the  declaration.)  The  contract  is  for  the  shipment  of  a 
quantity  of  iron  in  certain  proportions,  to  be  paid  for  on  delivery.  On 
performance  of  the  contract  the  defendants  agree  to  pay  for  the  iron. 
The  breach  charged  here  is  that  the  defendants  shipped  a  small  quan- 
tity in  June,  and  declared  that  they  would  not  ship  more  [n<;].  The 
pleas  aver  that  the  shipment  was  not  according  to  the  contract.  The 
obligation  on  the  pai-t  of  the  defendants  is  merely  to  receive  and  pay 
for  the  goods  according  to  the  contract.  Looking  at  the  contract,  the 
options  given  are  all  for  the  purpose  of  accelerating  the  shipments.  In- 
stead of  shipping  in  June,  the  plaintiffs  may  ship  a  portion  in  May. 
The  plaintiffs  might  have  accelerated,  but  had  no  right  to  delay  the 
delivering  of  the  iron.  Having  done  so,  they  have  not  performed  their 
contract.  The  substance  of  the  agreement  in  Ritchie  v.  Atkinson  was 
that  the  plaintiff  should  go  to  Russia  and  bring  home  a  cargo ;  and  that 
was  done ;  though,  in  consequence  of  the  embargo,  a  fhll  cargo  had  not 
been  loaded.  A  similar  observation  applies  to  Boone  v.  Eyre.  But  on 
the  sale  of  goods  where  the  price  is  to  be  paid  on  delivery,  can  it  be 
said  that  there  is  no  condition  to  deliver  them?  Therefore,  the  defend- 
ant was  not  obliged  to  accept  a  small  portion  of  that  which  should  have 
been  the  shipment  in  June. 

Chaiinkll,  B.  On  the  pleas  the  defendants  are  entitled  to  Judg- 
ments The  substantial  question  is,  whether  the  defendants  were  bound 
to  accept  the  portion  which  was  tendered  at  the  time  at  which  it  was 
tendered.  That  does  not  depend  on  the  month  in  which  it  was  ten- 
dered, but  on  the  position  of  the  parties  at  the  time  of  the  tender,  by 
which  the  defendant  was  placed  in  the  same  situation  as  if,  at  the  time 
of  the  tender,  notii^  had  been  given  to  him  that  there  would  be  no 
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farthei  shipment  in  all  June.  I  think  that  there  was  not  in  the  month 
of  June  such  a  shipment  as  was  made  necessary  bj'  the  contract.  Mr. 
Wilde  admitted  that  the  pleas  might  have  been  good  if  they  had  con- 
tained an  averment  to  that  effect.  In  some  cases  such  an  averment 
may  be  necessary.  It  would  be  so  here,  but  that  this  is  substantially  a 
contract  to  ship  one-fourth  of  the  iron  in  June.  There  are  options  to 
vary  the  time  of  performance,  which  gave  the  plaintiffs  the  right  to 
accelerate  but  not  to  delay  it  The  plaintiffs  have  not  performed  their 
part  of  the  contract,  and  the  defendants  have  not  accepted  anything 
which  can  be  construed  as  an  imperfect  execution  of  the  contract  by  the 
plaintiffs.  The  defendants  were  thus  at  liberty  to  rescind  the  contract, 
and  our  Judgment  must  therefore-  be  for  the  defendants  upon  the  de- 
murrer to  the  pleas.  Judgment  for  the  de/endante. 


JONASSOHN  AND  Akoihbb  v.  TOUNG. 
In  thz  Qusen's  Bench,  Juns  24,  1863. 

[Reported  mABeetS-  SmUk,  296.] 

The  declaration  stated  that  it  was  agreed  by  and  between  the  plain- 
tiff's  and  the  defendant,  that  the  plaintiflls  should  sell  and  deliver  to  the 
defendant,  and  that  the  defendant  would  purchase  of  the  plaintiff's,  as 
many  of  the  plaintiff's'  Nettlesworth  gas  coals,  equal  in  quality  to  a 
certain  cargo  of  them  before  then  shipped  on  trial  by  a  steam  vessel 
called  the  Great  Northern,  as  one  steam  vessel  could  fetch  in  nine 
months,  proceeding  to  Sunderland,  and  after  loading  the  cargo  proceed- 
ing with  it  from  thence  to  London,  and  after  discharging  the  cargo  at 
London  proceeding  back  again  to  Sunderland  for  another  cargo,  and 
thence  back  again  with  the  cargo  to  London,  and  so  on  until  the  ex- 
piration of  the  nine  months ;  the  steam  vessel  to  be  sent  by  the  defend- 
ant for  the  coals,  and  the  plaintifiii  to  ship  them  on  board  of  it  at 
Sunderland,  at  and  for  a  certain  price,  to  wit,  5«.  9d.  per  ton,  to  be  paid 
by  the  defendant  to  the  plaintiffs  at  the  beginning  of  each  month  for 
the  preceding  month's  supply,  less  21.  10«.  per  cent  discount.  Aver- 
ment :  that  the  plaintiffl9  have  always  been  ready  and  willing  to  sell  and 
deliver  to  the  defendants  and  ship  the  coals  on  the  terms  aforesaid,  and 
have  done  aU  things,  and  all  things  have  happened,  and  all  times  have 
elapsed  necessary  to  entitle  the  plaintiffli  to  have  the  agreement  per- 
formed by  the  defendant  on  his  part,  die. :  Yet  the  defendant  neglected 
and  refused  to  send,  and  made  default  in  sending  a  9team  vessel  to  Sun* 
derland  to  fetch  divers  cargoes,  or  the  quantity  of  the  coals  which  he 
ought,  according  to  the  agreement,  to  have  fetched  and  accepted ;  and  the 
defendant,  before  the  expiration  of  the  nine  months,  wholly*  and  abso- 
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liitely  refbaed  \o  ■end  any  other  steam  vessels  for  the  ooals,  or  to 
accept  any  more  of  the  coals,  and  declared  to  the  plaintifb  that  he 
would  not  perform  any  more  the  agreement,  and  exonerated  and  dis- 
charged the  plaintiffs  fh>m  any  fhrther  performance  thereof  on  their 
part;  and  by  reason  of  the  premises  the  plaintiflli  have  been  much 
injured. 

Third  plea :  That,  before  any  breach  by  the  defendant  of  the  agree- 
ment, the  plaintiffs  broke  the  contract  by  delivering  and  shipping  to 
the  defendant,  in  pretended  fulfilment  thereof,  gas  coal  which  was  no 
part  thereof  equal  in  quality  to  the  cargo  shipped  on  trial,  but  was  very 
inferior  thereto,  and  whoUy  unfit  for  the  defendants  purposes,  as  the 
plaintifis  well  knew ;  whereupon  and  wherefore  the  defendant,  imme- 
diately upon  discovering  the  plaintifik'  default,  and  within  a  reasonable 
time  in  that  behalf,  refused  to  fetch  or  accept  any  more  of  the  coal. 

Fourth  plea:  That,  before  any  breach  by  the  defendant  of  the 
agreement,  the  plaintifll^  broke  their  contract,  to  wit,  by  detaining  the 
defendant's  vessel  an  undue  and  unreasonable  length  of  time,  and  far 
beyond  the  time  permitted  by  the  contract,  and  contrary  to  the 
defendant's  will,  upon  divers  occasions  upon  which  the  defendant  had 
sent  the  same  to  the  plaintiflQs  to  be  loaded  with  coal  under  the  agree- 
ment, and  by  not  loading  the  vessel  with  coal  as  aforesaid,  on  any  or 
either  of  the  occasions,  until  after  the  lapse  of  a  long  and  unreasonable 
space  of  time  after  they  had  notice  that  such  vessel  was  ready  to  re- 
ceive coal,  and  thereby  greatly  injured  and  damnified  the  defendant ; 
whereupon  and  wherefore  he,  inmiediately  upon  notice  of  the  plaintiflb' 
defkult,  leftised  to  fetch  or  receive  any  more  of  the  coal. 

Demurrer  to  each  plea,  and  joinder. 

Hannen  (Bidder  with  him) ,  in  support  of  the  demurrer. 

The  substance  of  both  pleas  is,  that,  because  the  contract  had  been 
broken  in  part  by  the  plaintiflli  —  whether  in  not  delivering  coals  equal 
to  sample,  or  in  detaining  the  defendant's  vessel  beyond  the  time  per- 
mitted by  the  contract,  —  the  defendant  is  justified  in  refhsing  to  carry 
out  the  contract  for  the  remainder  of  the  period  to  which  it  related : 
but  such  a  plea  is  bad  both  on  principle  and  authority;  Weaver 
V.  Sessions,^  Franklin  t;.  Miller.  In  Withers  v.  Reynolds,  where  there 
was  a  refusal  by  the  plaintiff  to  complete  the  contract,  Patteson,  J., 
said,  p.  885,  *^  If  the  plaintiff  had  merely  failed  to  pay  for  any  particular 
load,  that,  of  itself,  might  not  have  been  an  excuse  to  the  defendant 
for  delivering  no  more  straw ;  but  the  plaintiff  hera  expressly  refhses  to 
pay  for  the  loads  as  delivered ;  the  defendant,  therefore,  is  not  liable 
for  ceasing  to  perform  his  part  of  the  contract."  [Wiohtican.  J.  The 
plaintiff  in  effect  said,  '^  If  you  send  a  load  of  straw  I  will  not  pay  foi 
it."  Cbompton,  J.  If  the  purchaser  of  goods  refuses  to  pay  for  them, 
or  is  insolvent,  the  vendor  is  not  bound  to  deliver.  But  these  pleas 
allege  a  breach  of  the  contract  by  the  plaintiff  as  to  part  only.]    The/ 

1  6  Taunt  164. 
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do  not  dioir  that  the  plaintifb  were  unable  or  onwiDing  to  aapply  coala 
acoozdhig  to  the  contract.  In  Hoare  v.  Bennie  the  plea  alleged  that 
the  plaintifE^  fiedled  to  complete  a  shipment  of  iron  for  the  month  of 
Jnne  according  to  the  contract,  and  were  never  ready  and  willing  to 
deliver  to  the  defendants  sach  a  quantity  of  iron  in  June  as  was  speci- 
fied in  the  contract ;  and  the  plea  was  held  good :  there  the  refhsal  of  the 
plaintiffs  to  supply  the  iron  would  have  postponed  the  performance  of 
the  contract  indefinitely.  [Cbompton,  J.  That  case  belongs  to  the 
class  in  which  the  breach  alleged  in  the  plea  is  an  entire  frustration  of 
the  contract.    Blackbubn,  J.,  referred  to  Hochster  v.  De  La  Tour.^] 

Keane^  contra.  Hoare  v.  Rennie  supports  the  third  plea.  As  soon 
as  the  defendant  discovered  that  the  plaintiffs  had  knowingly  sent  an 
inferior  coal  to  that  stipulated  for,  he  was  Justified  in  throwing  up  the 
contract.  [Wiohtmaiy,  J.  Suppose  the  plaintiff  intended  in  fhtura 
to  send  such  coal  as  was  stipulated  for?  Blackbubn,  J.  The 
third  plea  does  not  aver  that  the  plaintiff^  persisted  in  sending  an 
inferior  coal.]  The  contract  is  the  employment  of  a  vessel  during 
a  limited  time,  and  for  getting  coal  of  a  specified  quality ;  the  non- 
supply  of  that  coal,  and  the  unnecessaiy  detention  of  the  vessel  by 
the  plaintifiOi,  go  to  the  root  of  the  contract.  [Cbomfton,  J.  The 
vice  of  both  pleas  is  the  same,  that  the  breach  goes  only  to  part  of  the 
consideration.  The  argument  for  the  defendant  must  go  this  length, 
that  the  supply  of  one  chaldron  of  coal  of  an  inferior  quality,  or  the 
unnecessary  detention  of  the  defendant's  vessel  for  one  hour,  would 
entitle  him  to  put  an  end  to  the  contract.  In  Hoare  v.  Rennie  we 
must  take  it  that  time  was  of  the  essence  of  the  contract.  Blackbubh, 
J.  The  reasoning  of  the  Judges  in  that  case  does  not  apply  to  the 
plea  pleaded  to  the  second  count.  As  reported,  it  looks  as  if  the  Court 
foigot  the  second  count.  Cbomfton,  J.  We  must  consider  that  the 
breaches  alleged  in  the  pleas  in  that  case  went  to  the  root  of  the 
matter.] 

Hannen  was  not  called  upon  to  reply. 

Ar  Ounam.     (WioHTMAir,  Cbomfton,  and  Blaokbubn,  JJ.) 

JiidgmetUfor  ik»  fladnHffk^ 

1  2  £.  &  B.  678. 

'  Defective  quality  of  instalments  previouslj  delirered  was  held  no  defence  to  the 
buyer  in  Wayne's  Coal  Co.  v,  Morewood,  46  L.  J.  Q.  B.  n.  s.  746 ;  Gnernsey  v.  West 
Coast  Lumber  Co.,  87  Cal.  249 ;  Vallens  v.  Tillman,  103  CaL  187;  Blackburn  v.  ReiUy, 
47  N.  J.  L.  290;  ScoU  v.  Kittanning  Coal  Co.,  89  Pa.  231. 
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SDfPSON  AND  Amothkb  v.  CHEPPIN  and  Anothkb. 
In  the  Queen's  Bench,  Notembeb  26,  1872. 

\BeporUd  m  Law  RqwU,  8  Queen*a  Bench,  14.] 

Declaration  on  a  contract  to  supply  from  6,000  to  8,000  tons  of 
ooal,  to  be  delivered  in  equal  monthly  quantities  during  the  period  of 
twelve  months,  from  the  1st  of  July,  1871.  Breach:  that  the  defend- 
ants did  not  deliver  the  coal  monthly,  and  had  refhsed  wholly  to  deliver 
the  coal  and  to  perform  the  contract. 

Plea,  inter  alia :  That  the  plaintiff^  were  not  ready  and  willing  to  ac- 
cept the  coals,  and  that  the  defendants  were  prevented  from  delivering 
the  coals,  and  performing  the  agreement,  by  the  acts,  neglects,  and 
defaults  of  the  plaintiffs. 

At  the  trial  before  Lush,  J.,  at  the  Liverpool  Spring  Assizes,  1872, 
it  appeared  that  the  defendants  were  coal  proprietors,  and  the  plaintifb 
were  coal  merchants.  On  the  10th  of  June,  1871,  the  plaintiffs  wrote 
to  the  defendants  the  following  letter:  ^'We  agree  to  take  from  you 
about  6,000  to  8,000  tons  of  your  best  Wigan  four-feet  coal,  at  5s.  6d. 
per  ton  of  21  cwt.  to  the  ton,  put  into  our  wagons  at  the  colliery. 
Delivery  to  commence  from  the  1st  of  July  next,  and  to  be  taken  in 
about  equal  monthly  quantities  over  the  next  twelve  months.  It  is  un- 
derstood that  you  are  not  bound  to  supply  in  case  of  accidents  or 
strikes.    Terms,  cash  monthly,  less  2}  per  cent  discount." 

The  defendants,  by  letter  also  dated  the  10th  of  June,  replied  as  fol- 
lows :  ^^  We  agree  to  supply  you  from  6,000  to  8,000  tons  of  our  best 
four-feet  Wigan  coal,  properly  screened,  and  free  from  slack,  to  be  de- 
livered into  your  wagons  at  our  collieries,  in  equal  monthly  quantities 
during  the  period  of  twelve  months  from  the  1st  of  July  next — strikes 
of  our  workmen,  accidents,  and  other  circumstances  be^'ond  our  control 
excepted — at  5«.  6c/.  per  ton  of  21  cwt.  Terms,  cash  monthly,  less 
2^  per  cent  discount." 

On  the  8th  of  July  the  defendants  wrote,  complaining  that  the  first 
week  for  the  flUfilment  of  the  contract  had  terminated  without  the 
plaintifl^  sending  wagons  or  orders  for  coals.  The  correspondence 
continued,  the  defendants  requesting  that  wagons  might  be  sent,  and 
the  pUintifb  .promising  to  comply.  During  the  month  of  July  the 
pbdntiils  took  frx>m  the  defendants  only  158  tons  of  coal.  On  the  Ist  of 
August  the  defendants  wrote  to  the  plaintiffs,  that  inasmuch  as  the  lat- 
ter had  only  taken  158  tons  during  the  month  of  July,  and  as  the  sole 
indncement  for  the  defendants  to  entertain  the  contract  was  the  regular 
and  punctual  withdrawal  by  the  plaintifik  of  the  stipulated  quantitf 
during  the  sununer  months,  which  they  had  failed  to  perform,  the  de- 
fendants t?sve  notice  that  the  contract  was  cancelled.    On  the  2nd  of 
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Angust  the  plaintifl^  replied,  stating  that  they  would  not  aDow  the  con« 
tract  to  be  cancelled. 

On  these  facts  the  learned  Judge  told  the  Joiyt  that  as  the  plaintitA 
did  not  intend  to  break  tlie  contract  month  by  montli,  and  only  broke 
it  for  the  first  month's  deliveiy,  that  did  not  Justify  tlie  defendants,  in 
point  of  law,  in  cancelling  the  contract,  and  left  the  question  of  dam* 
ages  to  them. 

The  Jury  found  a  verdict  for  the  plaintiffs  for  475/.,  leave  being  re- 
served to  move  to  enter  a  verdict  for  the  defendants. 

A  rule  was  afterwards  obtained  upon  the  ground  that  under  the  dr- 
oumstances  the  plaintiffs  had  disentitled  themselves  to  sue  for  the  breach 
of  the  contract,  and  that  the  defendants  were  entitled  to  cancel  the  con* 
tract,  and  refhse  to  deliver  the  residue  of  the  coal. 

Butty  Q,  G,y  and  Oommim^  showed  cause.  The  plaintiflb  are  entitled 
to  retain  the  verdict;  the  defendants  could  not  annul  the  contract. 
The  case  is  distinguishable  fh>m  Hoare  v.  Bennie ;  in  that  case  time 
was  of  the  essence  of  the  contract ;  and  there  is  another  distinction,  that 
in  the  present  case  there  was  a  part  performance  by  the  plaintiffs  in  the 
month  of  July ;  but  in  Hoare  v.  Rennie  there  was  a  complete  breach 
by  the  plaintiffs  in  the  first  instance.  Here  the  contract  is  to  deliver 
ooids  by  twelve  deliveries  independent  of  each  other.  The  case  is  gov* 
emed  by  Jonassohn  v.  Young.  This  case  does  not  fall  within  that  class 
of  cases,  of  which  Withers  v,  Rejuolds  is  an  example,  that  where  a 
breach  has  been  committed  which  goes  to  the  whole  consideration  the 
contract  may  be  rescinded. 

Holker^  Q,  (7.,  and  Baylis^  in  support  of  the  rule.  The  question  is 
whether  the  stipulation  on  the  part  of  the  plaintiffs  to  take  coals  by 
equal  monthly  quantities  goes  to  the  root  of  the  contract  so  that  the 
breach  of  it  entities  the  defendants  to  annul  the  entire  agreement.  This 
is  a  case  in  which  the  breach  goes  to  the  whole  root  and  consideration 
of  the  contract,  within  the  meaning  of  the  decision  of  Lord  Ellen- 
borough'  in  Davidson  r.  GwA'nne.  This  is  not  a  distinct  stipulation  for 
the  breach  of  which  the  defendants  might  be  compensated  in  damages. 
The  conditions  are  mutual,  and  ought  to  have  been  performed  on  both 
sides,  as  is  laid  down  in  the  notes  in  Pordage  v.  Cole.^  This  case  is 
not  distinguishable  from  Hoare  t;.  Rennie,  which  is  supported  by  Brad- 
ford V.  Williams,  and  Coddington  v.  Paleologo.' 

Blackburk,  J.  I  think  that  the  rule  ought  to  be  discharged.  It 
cannot  be  denied  that  the  plaintiffs  were  bound  in  every  month  to  send 
wagons  capable  of  carrying  at  least  500  tons,  and  that  by  fkiling  to 
perform  this  term  they  have  committed  a  breach  of  the  contract ;  and 
the  question  is,  whether  by  this  breach  the  contract  was  determined. 
The  defendants  contend  that  the  sending  of  a  sufiSdent  number  of  wag* 
ons  by  the  plaintiffs  to  receive  the  coal  was  a  condition  precedent  to 
the  continuance  of  the  contract,  and  they  rely  upon  the  terms  of  the 
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letter  of  the  Ist  of  AugoBt.  No  sufflcient  reason  has  been  urged  why 
damages  would  not  be  a  compensation  for  the  breach  by  the  plaintifTs, 
and  why  the  defendants  should  be  at  liberty  to  annul  the  contract ;  but 
it  is  said  that  Hoare  v.  Rennie  is  in  pohit,  and  that  we  ought  not  to 
go  counter  to  the  decision  of  a  court  of  co-ordinate  Jurisdiction.  It  is, 
however,  difficult  to  understand  upon  what  principle  Hoare  v.  Bennie 
was  decided.  If  the  principle  on  which  that  case  was  decided  is  that, 
wherever  a  plaintiff  has  broken  his  contract  first  he  cannot  sue  for  any 
subsequent  breach  committed  by  the  .lefendant,  the  decision  would  be 
opposed  to  the  authority  of  many  other  cases.  I  prefer  to  follow 
B^rdage  v.  Cole.  No  reason  has  been  |M>inted  out  why  the  defendants 
should  not  have  delivered  the  stipulated  quantity  of  coal  during  each  of 
the  months  after  July,  although  the  plaintifb  in  that  month  failed  to 
accept  the  number  of  tons  contracted  for.  Hoare  v.  Bennie  was  ques- 
tioned in  Jonassohn  v.  Young. 

Mellob,  J.  I  agree  generally  with  what  my  brother  Blackburn  has 
said ;  and  I  think  that  it  is  difficult  to  reconcile  Hoare  v,  Bennie  with 
some  of  the  other  cases  which  have  been  cited ;  but  I  cannot  distinguish 
that  case  flrom  the  present.  Where  the  facts  are  not  distinguishable,  I 
think  we  are  bound  to  give  effect  to  the  Judgment  of  a  court  of  co-ordi- 
nate jurisdiction.  I  should  have  thought,  therefore,  if  the  dedsion  de- 
pended upon  me,  that  in  deference  to  that  case  we  ought  to  make  the 
rule  absolute,  and  leave  the  plaintiffs  to  appeal. 

Lush,  J.  I  am  of  opinion  that  the  rule  should  be  discharged.  I  can- 
not understand  the  judgments  in  Hoare  v,  Bennie.  The  Court  must 
have  interpreted  the  contract  in  that  case  as  if  time  were  of  its  essence ; 
there  are  no  words  here  which  import  such  a  condition.  If  the  parties 
intended  that  a  breach  of  this  kind  should  put  an  end  to  the  contract, 
Coey  ought  to  have  provided  for  it  by  express  stipulation. 


FBEETH  AND  Anothsb  v.  BUBB. 
br  THE  Common  Plbas,  Januabt  14,  1874. 

[Rqaorted  in  Law  RgportB,  9  Commoii  PUam,  906.] 

•  •  •  'This  cause  was  tried  before  Brett,  J.,  at  the  Sittings  in  London 
after  last  Hilary  Term.  The  plaintiffs  and  the  defendant  were  iron- 
merchants  and  manufacturers.     In  November,  1871,  the   plaintiffs 

^  CreMwell  Co.  v.  Martindale,  63  Fed.  Rep.  (C.  C.  A.)  84 ;  Loadenback  Fertiliser 
Co.  V.  Tenneeeee  Phoephate  Co.,  I  SI  Fed.  Hep.  298 ;  Middle  Dirision  Elerator  Co.  v. 
VaDdeTenter*  80  HI.  A  pp.  669,  contra.  See  also  Worthington  v.  Gwin,  119  Ala.  44; 
Hmmilton  v.  ThnUl,  7  Neb.  210. 

*  The  pleadings  hmTO  been  omitted. 
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agreed  to  buy  of  the  defendant  250  tons  of  pig-iron,  and  on  the  28tb 
of  that  month  bought  and  sold  notes  were  exchanged.  The  bought 
note,  signed  by  the  plaintiffs,  was  as  foUows :  — 

Loinx>N,  28th  Norember,  1871. 
Bought  of  Messrs.  D.  M.  Burr  &  Co.  two  hundred  and  fifty  tons  of  pig-iron, 
at  fifty-six  shillings  per  ton  alongside  our  wharf,  Millwall.     Half  to  be  delir* 
ered  in  two  weeks,  remainder  in  four  weeks.     Payment,  net  cash  14  days  after 
delivery  of  each  parcel. 

The  market  was  rising,  and  early  in  February  the  plaintifis  wrote  to 
the  defendant,  remonstrating  with  him  for  not  having  delivered  any 
of  the  iron.  About  the  15th  of  that  month  10  (  tons  were  sent  along- 
side the  plaintiffs'  wharf;  and  on  the  20th  the  plaintiffs  wrote  to  the 
defendant  as  follows :  — 

We  are  much  surprised  you  should  hare  nent  such  a  paltry  lot  as  10  tons  oii 
account  of  contract  for  250  tons  which  should  have  been  delivered  last  Decem- 
ber. We  must  request  you  will  give  us  a  definite  time  for  delivery  of  at  least 
50  tons,  which  must  be  delivered  at  once,  or  we  shall  have  again  to  buy  against 
you. 

On  the  17th  of  May,  1872,  the  defendant  wrote  to  the  plaintiflk  as 
follows :  — 

We  are  informed  that  the  lighter  which  we  sent  with  30  tons  Kentledge 
pig-iron  to  your  wbai*f  on  the  10th  instant  is  still  lying  there  unloaded,  and 
that  this  has  arisen  through  an  undue  preference  being  allowed  by  you  to  other 
barges  in  discharging,  or  from  some  other  cause  for  which  you  are  to  blame. 
We  have,  therefore,  to  intimate  that  we  shall  hold  you  liable  for  demurrage 
from  and  after  13th  instant. 

On  the  18th  the  plaintiffs  wrote  to  the  defendant :  — 

In  answer  to  yours  of  the  17th  instant,  your  barge  has  been  discharged 
some  days.  Do  you  intend  to  deliver  the  remainder,  or  shall  we  buy  against 
you? 

To  this  the  defendant  replied  on  the  21st :  *- 

It  is  our  intention  to  deliver  remainder  of  pig*iron,  and  do  not  wish  you  to 
buy  against  us.    We  inclose  invoice  of  last  lot. 

On  the  29th  of  May,  126  tons  in  all  haying  by  that  time  been  delir* 
ered,  the  defendant  wrote  to  the  plaintiffs :  — - 

Would  you  kindly  forward  us  cheque  in  payment  of  the  ballast  iron  we  haTS 
delivered  to  you,  and  we  shall  proceed  at  once  to  send  on  the  remainder. 

The  plaintiffs,  under  an  erroneous  impression  that  they  were  entitled 
to  set  off  against  the  defendant's  claim  any  loss  which  they  might  incur 
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In  case  the  defendant  should  fail  to  deliver  the  remainder  of  the  iron 
«>ntnicted  for,  reflised  to  pay  for  the  125  or  126  tons  which  had  been 
delirered ;  and  their  attorney,  in  reply  to  a  letter  from  the  defendant's 
attorney  demanding  payment,  put  forward  a  claim  for  250/.,  boing  2L 
per  ton  on  the  125  tons  undelivered. 

On  the  12th  of  June,  the  defendant's  attorneys  wrote  to  the  plaintifQ^ 
attorney :  — 

We  hardly  think  it  necessary  to  refer  to  youx  clients'  claim  for  250/.,  as  it 
b  purely  hypothetical  and  could  not  possibly  arise,  as  your  clients  by  their 
own  default  have  obliged  our  client  to  refuse  to  make  any  further  delivery  of 
iroa.  We  must  request  your  clients'  immediate  attention  to  the  settlement  of 
■mount  (352/.  16s,  10</.)  mentioned  in  our  letter  of  the  5th  instant. 

The  plaintiffs  paid  ultimately  (but  not  until  after  an  action  had  becL 
brought  for  it)  for  the  first  125  tons  of  iron ;  and  this  action  was 
brought  against  the  defendant  for  the  breach  of  his  contract  in  refusing 
to  deliver  the  second  125  tons. 

On  the  part  of  the  defendant,  it  was  contended  that  the  plaintiffs' 
refusal  to  pay  for  the  first  parcel  of  the  iron  amounted  to  an  abandon- 
ment of  the  contract  by  them,  and  absolved  the  defendant  from  his 
obligation  further  to  perform  it  on  his  part.  Hoare  v,  Rennie  was 
relied  on. 

The  learned  Judge  ruled  that  the  mere  refiisal  by  the  plaintiffs  to  pay 
for  the  first  125  tons  did  not  exonerate  the  defendant  fk-om  his  obliga- 
tion under  the  contract  to  deliver  the  second  125  tons,  and  consequently 
tiiat  the  plaintiffs  were  entitled  to  recover  such  damages  as  they  had 
sustained  from  the  non-delivery;  and  he  directed  a  verdict  to  be 
entered  for  the  plaintiffs  for  148/.  16<.,  reserving  leave  to  the  defend- 
ant to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
the  refusal  by  the  plaintiffs  to  pay  for  the  iron  delivered  amounted  to  an 
abandonment  of  the  contract. 

Garthy  Q.  C,  in  £aster  Term  last,  obtained  a  rule  nisi  accordingly. 

Watkin  Williams,  Q.  C,  and  jE.  Clarke j  who  appeared  to  show  cause, 
were  stopped  by  the  Court. 

Garth,  Q,  G, ,  and  Philhrick,  in  support  of  the  rule.  The  iron  was 
not  delivered  according  to  the  strict  terms  of  the  contract ;  but  the  cor- 
respondence shows  that  the  time  for  delivery  had  been  extended  by 
mutual  consent.  The  whole  of  the  first  parcel  having  been  delivered, 
the  defendant  was  entitled  to  payment  for  that  parcel  in  fourteen  days. 
Payment  was  demanded  and  refhsed.  The  defendant  had  then  a  right, 
according  to  the  principle  laid  down  in  Hoare  t;.  Rennie,  to  treat  that 
refbsal  as  a  breach,  and  to  rescind  the  contract.  In  that  case  the  plain- 
dft^  nad  undertaken  to  deliver  to  the  defendants  667  tons  of  iron,  to  be 
shipped  fh)m  Sweden  in  the  months  of  June,  July,  August,  and  Sep- 
tember, and  in  about  equal  portions  each  month.  In  June  the  plaintiff^ 
delivered  twenty-one  tons  only ;  whereupon  the  defendants  gave  them 
notioe  that  they  would  receive  no  more ;  and  the  Court  of  Ezchequei 
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Held  that  they  were  Justified  in  oonsideiing  the  contract  as  at  an  end. 
Pollock,  G.  B.,  in  delivering  Judgment,  said:  '^At  the  outset,  the 
plaintifib  failed  to  tender  the  quantity  according  to  the  contract ;  they 
tendered  a  much  less  quantity.  The  defendants  had  a  right  to  say  that 
this  was  no  performance  of  the  contract,  and  they  were  no  more  bonnd 
to  accept  the  short  quantity  than  if  a  single  delivery  had  been  con- 
tracted for."  So,  here,  the  non-performance  by  the  pUdntifflB  of  the 
stipulation  as  to  payment  for  the  first  parcel  entitled  the  defendant  to 
assume  that  they  repudiated  the  contract.  In  Withers  o.  Reynolds  the 
reftisal  by  the  buyer  to  perform  his  part  of  the  contract  by  paying  for 
each  load  of  straw  as  delivered,  was  held  to  entitle  the  seller  to  rescind 
the  contract. 

[Dbnman,  J.  There  the  plaintiff  did  acts  and  said  things  which 
amounted  to  a  declaration  on  his  part  that  he  did  not  mean  to  perform 
the  contract.] 

Hoare  t;.  Rennie  was  distinctly  recognized  in  Bradford  v.  Williams^ 
though  somewhat  reflected  upon  in  Simpson  o.  Grippin. 

[Denman,  J.,  refeiTed  to  Jonassohn  v.  Young.] 

Lord  Colkridoe,  C.  J.  The  question  in  this  case  arises  upon  a 
contract  for  the  sale  of  iron  entered  into  between  the  plaintifib  and  the 
defendant  on  the  28th  of  November,  1871,  in  the  following  terms: 
*' Bought  of  Messrs.  D.  M.  Burr  &  Co.  250  tons  of  pig-iron,  at  56«. 
per  ton  alongside  our  wharf,  Millwall.  Half  to  be  delivered  in  two 
weeks,  remainder  in  four  weeks.  Payment,  net  cash  fourteen  days 
alter  delivery  of  each  parcel."  The  material  facts  were  these :  There 
was  no  delivery  in  the  terms  of  the  contract  of  either  parcel  of  the  iron. 
In  point  of  fact,  the  delivery  of  the  first  125  tons  was  by  mutual  ar- 
rangement delayed,  and  the  last  delivery  of  that  parcel  did  not  take 
place  until  the  12th  of  May,  1872.  There  was  a  correspondence 
between  the  parties,  pressure  by  the  purchasers  for  delivery,  and  excuses 
by  the  vendor  for  the  non-deliveiy.  That  the  former  were  anxious  for 
the  completion  of  the  contract  appears  to  be  dear,  as  well  from,  the 
tenor  of  the  correspondence  as  from  the  fact  that  the  market  was  rising. 
A  few  days  after  the  full  delivery  of  the  first  parcel,  viz.,  on  the  29di 
of  May,  1872,  the  defendant  demanded  payment  for  the  125  tons,  which 
the  plaintitfs  refused,  claiming  to  set  off  damages  for  the  defendant's 
breach  of  contract.  The  plaintiffs  afterwards  demanded  delivery  of  the 
remaining  125  tons ;  and  upon  the  defendant's  refhsal  to  comply  with 
that  demand  this  action  was  brought.  The  question  is  whether  the  fact 
of  the  plaintiffs'  refusal  to  pay  for  the  125  tons  delivered  was  such  a 
reAisal  on  the  part  of  the  purchasers  to  comply  with  their  part  of  the 
contract  as  to  set  the  seller  free  and  to  Justify  his  refusal  to  continue  to 
perform  it.  This  certainly  appears,  viz.,  that  there  was  an  extensioii 
by  mutual  consent  of  the  time  for  the  delivery  of  the  iron  from  Decern* 
ber,  1871,  to  May,  1872,  with  constant  pressure  on  the  one  side  and 
excuses  and  resistance  on  the  other.  I  mention  that  because  it  is  im- 
portant to  express  my  view  that,  in  cases  of  this  sort,  where  the  quea- 


SECT,  n.]  FRKKTH  V,  BUBB.  9^ 

Hon  is  whether  the  one  party  is  set  free  by  the  action  of  the  other,  the 
real  matter  for  consideration  is  whether  the  acts  or  condact  of  the  one 
do  or  do  not  amount  to  an  intimation  of  an  intention  to  abandon  and 
altogether  to  refhse  performance  of  the  contract.  I  say  this  in  order  to 
explain  the  ground  upon  which  I  think  the  decisions  in  these  cases 
must  rest.  There  has  been  some  conflict  amongst  them.  But  I  think 
it  may  be  taken  that  the  fiiir  result  of  them  is  as  I  hare  stated,  viz., 
that  the  true  question  is  whether  the  acts  and  conduct  of  the  party 
•yincc  an  intention  no  longer  to  be  bound  by  the  contract.  Now,  non- 
payment on  the  one  hand,  or  non-delivery  on  the  other,  may  amount  to 
such  an  act,  or  may  be  evidence  for  a  jury  of  an  intention  wholly  to 
abandon  the  contract  and  set  the  other  party  free.  That  is  the  true 
principle  on  which  Hoare  v,  Rennie  was  decided,  whether  rightly  or  not 
upon  the  facts,  I  will  not  presume  to  say.  Where,  by  the  non-delivery 
of  part  of  the  thing  contracted  for,  the  whole  object  of  the  contract  is 
frustrated,  the  party  making  default  renounces  on  his  part  all  the  obli- 
gations of  the  contract.  That  is  the  ground  upon  wMch  it  is  said  in 
Jonassohn  i^.  Young  that  that  case  may  be  supported.  In  Withers  v. 
Beynolds  there  was  an  express  refbsal  by  the  plaintiff  to  perform  the 
contract,  and  Patteson,  J.,  says:  **If  the  plaintiff  had  merely  fkiled 
to  pay  for  any  particular  load,  that  of  itself  might  not  have  been  an 
excuse  to  the  defendant  for  delivering  no  more  straw ;  but  the  plaintiff 
here  expressly  refbses  to  pay  for  the  loads  as  delivered ;  the  defendant, 
therefore,  is  not  liable  for  ceasing  to  perform  his  part  of  the  contract.*' 
Wightman,  J.,  certainly,  and  Crompton,  J.,  by  inference,  in  Jonassohn 
V.  Young,  both  uphold  that  case  upon  the  principle  on  which  I  rely. 
The  principle  to  be  applied  in  these  cases  is,  whether  the  non-delivery 
or  the  non-payment  amounts  to  an  abandonment  of  the  contract  or  a 
refbsal  to  perform  it  on  the  part  of  the  person  so  making  default 
That  being  so,  and  my  brother  Brett  having  ruled  that  the  mere  non- 
payment for  the  first  portion  of  the  iron  contracted  for,  unattended  by 
any  other  act  on  the  part  of  the  purchasers,  did  not  put  an  end  to  the 
contract  so  as  to  disentitle  the  purchasers  to  maintain  an  action  for  the 
non-delivery  of  the  second  portion,  but  only  gave  the  seller  a  remedy 
by  cross-action  (of  which  he  has  availed  himiBelf ),  I  am  of  opinion  that 
his  ruling  was  correct,  and  that  the  rule  should  be  discharged. 

Keatino,  J.  I  entirely  agree  in  the  judgment  pronounced  by  my 
lord,  and  in  the  principle  upon  which  he  puts  it.  It  is  not  a  mere 
refusal  or  omission  of  one  of  the  contracting  parties  to  do  something 
which  he  ought  to  do,  that  will  justify  the  other  in  repudiating  the  con- 
tract ;  but  there  must  be  an  absolute  reftisal  to  perform  his  part  of  the 
contract.  Non-payment  is  an  element.  But,  looking  at  all  the  circum- 
stances of  this  case,  —  a  rising  market ;  a  failure  on  the  part  of  the 
defendant  to  deliver  the  iron  according  to  the  terms  of  the  contract ;  a 
series  of  deliveries  in  small  quantities  long  after  the  tunes  for  delivery 
provided  for  by  the  contract ;  and  a  refiisal  on  the  part  of  the  plaintiffs 
lo  pay  for  the  iron  delivered,  not  only  accompanied  by  remonstrances, 
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bat  with  a  reqcuBition  to  the  seller  to  fix  a  day  for  the  dellvcTy  of  a  cer- 
tain quantity ;  I  do  not  think  they  show  an  intention  on  the  part  of  the 
plaintiffs  to  abandon  the  contract.  As  upon  the  facts  there  appears  to 
have  been  not  only  no  absolute  reftisal  to  perform  the  contract  by  the 
plaintiffs,  but,  what  is  important,  no  evidence  of  inability  on  their  part 
to  perform  it,  I  think  the  defendant  had  no  right  to  treat  the  contract  as 
rescinded  and  to  refuse  to  deliver  the  remainder  of  the  iron. 

Denman,  J.  I  am  of  the  same  opinion.  The  learned  Judge  ruled 
tliat  the  mere  refusal  by  the  plaintiffs  to  pay  for  the  portion  of  the  iron 
delivered  did  not  warrant  the  defendant  in  considering  the  contract  as 
at  an  end  ;  and  he  gave  the  defendant  leave  to  move  to  enter  a  verdict 
or  a  nonsuit  if  the  Court  should  think  that  ruling  wrong.  I  am  of 
opinion,  ui>on  the  authority  of  Withers  v.  Reynolds,  that  the  ruling 
was  quite  right.  That  ease  did  not  decide  expressly  that  a  mere  failure 
of  a  single  paj'ment  might  not  be  evidence  of  a  refusal  to  perform  the 
contract.  But,  in  the  words  of  Patteson,  J.,  the  conduct  of  the  plain- 
tiff, coupled  with  the  non-payment,  amounted  to  an  express  refusal  to 
perform  the  contract  on  his  part.  There  was  nothing  of  the  sort  here. 
After  the  way  in  which  that  case  has  been  treated  in  subsequent  author- 
ities, I  think  we  are  bound  to  hold  it  to  be  a  correct  statement  of  the 
law,  and  to  act  upon  it.  Notwithstanding  the  plaintiffs'  refusal  to  pay, 
the  defendant  was  bound  to  go  on  and  deliver  the  rest  of  the  iron. 

HuU  discliarged. 


THE  MERSEY  STEEL  AND  IRON  CO.  (Limited),  Appellaht, 
V.   NAYLOR,  BENZON,  &  CO.,  Respondents. 

In  the  House  of  Lords,  March  28,  1884. 

{Reported  in  9  Appeal  Cases,  434.] 

Appeal  from  an  order  (dated  June  13,  1882)  of  the  Court  of  Appeal 
(Jessel,  M.  R.,Lindley  and  Bowen,  L.  J  J.)  reversing  an  order  of  Lord 
Coleridge,  C.  J.  Tlie  facts  are  fully  set  out  in  the  report  of  the  decisions 
below.  The  facts  material  to  the  present  report  may  be  stated  as 
follows :  The  respondents  bought  from  the  appellant  company  5000  tons 
of  steel  of  the  company's  make  to  be  delivered  1000  tons  monthly  com- 
mencing January ,  1881,  payment  within  three  days  after  receipt  of  ship- 
ping documents.  In  January  the  company  delivered  part  only  of  that 
month's  instalment,  and  in  the  beginning  of  February  made  a  further 
delivery.  On  the  2d  of  February,  shortly  before  payment  for  these 
deliveries  became  due,  a  petition  was  presented  to  wind  up  the  com- 
pany. The  respondents,  bondfidey  under  the  erroneous  advice  of  their 
solicitor  that  they  could  not  without  leave  of  the  court  safely  pay 
pending  the  petition,  objected  to  make  the  payment  then  due  unless 
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the  company  obtained  the  sanction  of  the  court,  which  they  asked  the 
company  to  obtain.  On  the  10th  of  February  the  company  informed 
the  respondents  that  they  should  consider  the  refusal  to  pay  as  a 
breach  of  contract,  releasing  the  compan}-  from  any  further  obligations. 
On  the  15th  of  February  an  order  was  made  to  wind  up  the  company 
by  the  court.  A  correspondence  ensued  between  the  respondents  and 
the  liquidator,  in  which  the  respondents  claimed  damages  for  failure  to 
deliver  the  January  instalment,  and  a  right  to  deduct  those  damages 
from  any  payments  then  due ;  and  said  that  they  always  had  been  and  still 
were  ready  to  accept  such  deliveries  and  make  such  payments  as  ought 
to  be  accepted  and  made  under  the  contract,  subject  to  the  right  of  set- 
off. The  liquidator  made  no  further  deliveries,  and  brought  an  action 
in  the  name  of  the  companj-  for  the  price  of  the  steel  delivered.  The 
respondents  counter-claimed  for  damages  for  breaches  of  contract  for 
non-delivery.  The  referee  having  found  that  the  damages  due  to  the 
defendants  for  non-delivery  amounted  to  £1723,  being  in  excess  of  the 
£1713  admitted  to  be  due  to  the  plaintiffs  for  the  price  of  the  steel 
delivered,  the  Court  of  Appeal,  by  an  order  dated  the  13th  of  April, 
1883^  gave  judgment  for  the  defendants  with  costs.  The  plaintiffs 
appealed  from  this  order  also. 

March  27,  28.  A.  Cohm,  Q.  C,  and  French  (  C.  RusseU,  Q.  C,  with 
them)  for  the  appellants. 
Sir  F.  HeracheUy  S.  G.  (Bigham^  Q.  C,  with  him),  for  the  respondents^ 
£abl  of  Selborne,  L.  C.  I  do  not  think  it  desirable  to  lay  down 
larger  rules  than  .the  case  may  require,  or  than  former  authorities 
may  have  laid  down  for  my  guidance,  or  to  go  into  possible  cases 
differing  from  the  one  with  which  we  have  to  deal.  I  am  content 
to  take  the  rule  as  stated  by  Lord  Coleridge  in  Freeth  v.  Burr, 
Law.  Rep.  9  C.  P.  208,  which  is  in  substance,  as  I  understand  it,  that 
you  must  look  at  the  actual  circumstances  of  the  case  in  order  to  see 
whether  the  one  party  to  the  contract  is  relieved  from  its  future  perform- 
ance by  the  conduct  of  the  other ;  you  must  examine  what  that  con- 
duct is,  so  as  to  see  whether  it  amounts  to  a  renunciation,  to  an  absolute 
refusal  to  perform  the  contract,  such  as  would  amount  to  a  rescission 
if  he  had  the  power  to  rescind,  and  whether  the  other  party  may  accept 
it  as  a  reason  for  not  performing  his  part ;  and  I  think  that  nothing 
more  is  necessar}'  in  the  present  case  than  to  look  at  the  conduct  of  the 
parties,  and  see  whether  anything  of  that  kind  has  taken  place  here. 
Before  doing  so,  however,  I  must  say  one  or  two  words  in  order  to 
show  wh}'  I  cannot  adopt  Mr.  Cohen's  argument,  as  far  as  it  repre- 
sented the  payment  by  the  respondents  for  the  iron  delivered  as  in  this 
case  a  condition  precedent,  and  coming  within  the  rules  of  law  appli« 
cable  to  conditions  precedent.  If  it  were  so,  of  course  there  would  be 
an  end  of  the  case ;  but  to  me  it  is  plain  bej'ond  the  possibility  of  con- 
troversy, that  upon  the  proper  construction  of  this  contract  it  is  not 
and  cannot  be  a  condition  precedent.  The  contract  is  for  the  purchase 
of  5000  tons  of  steel  blooms  of  the  company's  manufacture ;  therefore 
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it  is  one  contract  for  the  parchase  of  that  quantity  of  steel  blooms. 
No  doubt  there  are  subsidiary  terms  in  the  contract,  as  to  the  time  of 
delivery,  '^Delivery  1000  tons  monthly  commencing  January  next;" 
and  as  to  the  time  of  payment,  '^  Payment  n^  cash  within  three  days 
after  receipt  of  shipping  documents ; "  but  that  does  not  split  up  the 
contract  into  as  man}'  contracts  as  there  shall  be  deliveHes  for  the 
purpose,  of  so  many  distinct  quantities  of  iron.  It  is  quite  consistent 
witli  the  natural  meaning  of  the  contract,  that  it  is  to  be  one  contract 
for  the  purchase  of  that  quantity  of  iron,  to  be  delivered  at  those  times 
and  in  that  manner,  and  for  which  payment  is  so  to  be  made.  It  is 
perfectly  clear  that  no  particular  payment  can  \^e  a  condition  precedent 
of  the  entire  contract,  because  the  delivery  under  the  contract  was 
most  certainly  to  precede  payment ;  and  that  being  so,  I  do  not  see 
how,  without  express  words,  it  can  possibly  be  made  a  condition  pre- 
cedent to  the  subsequent  fulfilment  of  the  unfhlflUed  part  of  the 
contract,  by  the  delivery  of  the  undelivered  steel. 

But,  quite  consistently  with  that  view,  it  appears  to  me,  according  to 
the  authorities  and  according  to  sound  reason  and  principle,  that  the 
parties  might  have  so  conducted  themselves  as  to  release  each  other 
from  the  contract,  and  that  one  party  might  have  so  conducted  himself 
as  to  leave  it  at  the  option  of  the  other  party  to  relieve  himself  from  a 
future  performance  of  the  contract.  The  question  is  whether  the  facts 
here  Justify  that  conclusion.  Now,  the  facts  relied  upon,  without  read- 
ing all  the  evidence,  are  these.  The  company  at  the  time  when  the 
money  was  about  to  become  payable  for  the  steel  actually  delivered  fell 
into  difficulties,  and  a  petition  was  presented  against  them.  There 
was  a  section  in  the  Companies  Act»  1862  (sect  153),  which  appeared 
to  the  advisers  of  the  purchasers  to  admit  of  the  construction  that 
until  in  those  circumstances  the  petition  was  disposed  of  by  an  order 
for  the  company  to  be  wound  up  or  otherwise,  there  would  be  no  one 
who  could  receive,  and  could  give  a  good  discharge  for,  the  amount  due. 
There  is  not,  upon  the  letters  and  documents,  the  slightest  ground  for 
supposing  either  that  the  purchasers  could  not  pay,  or  that  they  were 
unwilling  to  pay,  the  amount  due ;  but  they  acted  as  they  did,  evidently 
bondjide,  because  they  doubted,  on  the  advice  of  their  solicitor,  whether 
that  section  of  the  act,  as  long  as  the  petition  was  pending,  did  not 
make  it  impossible  for  them  to  obtain  the  discharge  to  which  they  had 
an  unquestionable  right.  And  therefore  the  case  which  I  put  during 
the  argument  is  analogous  to  that  which  according  to  the  advice  they 
received  they  supposed  to  exist,  namely,  the  case  of  a  man  who  has 
died  between  the  delivery  and  the  time  when  payment  ought  to  be 
made,  he  being  the  only  person  to  whom  payment  is  due ;  and  of  course 
until  there  is  a  legal  personal  representative  of  that  person  no  receipt 
can  be  given  for  the  money.  By  the  act  of  Parliament,  in  the  event 
of  a  winding-up  order  being  made,  it  would  date  from  the  time  when 
the  petition  was  presented ;  and  this  clause,  which  no  doubt,  according 
to  its  true  construction,  only  deals  with  alienations  of  the  property  of 
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the  company,  was  sapposed  by  the  solicitor  of  the  purchasers  to  make 
it  qaestionable  whether  the  pa^^ment  of  a  debt  dae  to  the  company,  to 
the  persons  who,  if  there  had  been  no  petition  would  have  had  a  right 
to  receive  it,  might  not  be  held,  in  the  event  of  a  winding-up  order 
being  made,  to  be  a  payment  of  the  property  of  the  company  to  a  wrong 
person  and  therefore  an  alienation.  I  cannot  ascribe  to  their  conduct, 
under  these  circumstances,  the  character  of  a  renunciation  of  the  con- 
tract, a  repudiation  of  the  contract,  a  refusal  to  fulfil  the  contract.  It 
is  just  the  reverse ;  the  purchasers  were  desirous  of  fulfilling  the  con- 
tract ;  they  were  advised  that  there  was  a  difilculty  in  the  way,  and 
they  expressed  anxiety  that  that  difiSculty  should  be  as  soon  as  possible 
removed,  by  means  which  were  suggested  to  them,  and  which  they 
pointed  out  to  the  solicitors  of  the  company.  The  company  evidently 
took  up  the  attitude,  in  that  state  of  things,  of  treating  the  default  as 
one  which  released  tiiem  from  all  further  obligation.  On  the  10th  of 
February,  which  was  before  the  winding-up  order  was  made,  and  while 
that  state  of  things  still  continued,  the  company  by  their  secretary 
wrote  to  say  that  they  thought  (being  so  far  correct  and  thinking 
rightly)  that  the  objection  was  not  well  founded  in  law;  and  they 
added,  ^^  We  shall  therefore  consider  your  refusal  to  pay  for  the  goods 
already  delivered  as  a  breach  of  contract  on  your  part  and  as  releasing 
us  from  any  further  obligations  on  our  part''  I  think  that  they  were 
wrong  in  that  conclusion ;  and  that  there  is  no  principle  deducible  from 
any  of  the  authorities  which  supports  that  view  of  such  —  I  hardly  like 
to  call  it  a  refusal  —  of  such  a  demur,  such  a  delay  or  postponement, 
under  those  circumstances. 

The  company,  until  they  were  wound  up,  never  receded  from  that  posi- 
tion which  they  took  up  on  the  10th  of  February,  1881 ;  and  it  appears 
to  me  to  be  clear  that  the  liquidator  adopted  it,  and  never  departed 
from  it ;  and  that  the  repudiation  of  the  contract  on  insufficient  grounds 
on  the  part  of  the  company,  which  had  taken  place  while  the  petition 
was  pending  and  before  the  winding-up  order  was  made,  was  adhered 
to  after  the  winding-up  order  was  made,  on  the  part  of  the  liqui- 
dator. On  the  other  hand,  it  seems  to  me  that,  fairly  and  reasonably 
considered,  the  conduct  of  the  respondents  was  justifiable.  Upon  the 
17th  of  February,  1881,  after  the  making  of  the  winding-up  order, 
they  state  that  there  are  instalments  which  ought  to  have  been  delivered 
but  which  have  not  been  delivered,  in  I'espect  of  which  they  would  have 
a  claim  for  damages,  and  that  they  apprehend  that  they  would  have  a 
right  to  deduct  those  damages  from  any  payments  then  due  from  them  ; 
and,  according  to  the  view  which  has  been  taken  in  the  Court  of 
Appeal  of  the  effect  of  the  10th  section  of  the  act  of  1875,  and  in 
which  view  I  believe  your  Lordships  agree,  that  was  the  right  wa}'  of 
looking  at  the  matter.  Then  the  respondents  go  on  to  say  that  they 
are  prepared  to  accept  all  deliveries  which  the  liquidator  may  make 
under  the  contract,  and  to  pay  ever3'thing  due,  only  requesting  that 
those  payments  may  be  considered  as  made  upon  this  understanding, 
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in  substance,  that  the  right  to  the  set-off  which  exists  in  law  for  the 
damages  shall  not  be  prejadiced,  —  a  perfectly  reasonable,  defensible, 
and  justifiable  proposal.  And  the  solicitor  who  writes  the  letter  adds, 
'^  Or  I  think  it  probable  that  my  clients  would  consent  to  accept 
delivery  now  and  waive  the  damages,"  a  thing  which  in  a  later  letter 
they  expressed  their  willingness  to  do.  In  my  judgment,  they  have  not 
in  any  portion  of  the  proceeding  acted  so  as  to  show  an  intention  to 
renounce  or  to  repudiate  the  contract,  or  to  fail  in  its  performance  on 
their  part. 

Therefore  I  think  that  the  judgment  of  the  court  below  is  right,  and 
that  this  appeal  should  be  dismissed  with  costs,  and  I  so  move  your 
Jjordships. 

Lord  Blackburn.  I  have  no  doubt  that  Withers  v.  Reynolds, 
2  B.  <&  Ad.  882,  correctly  lays  down  the  law  to  this  extent,  that 
where  there  is  a  contract  which  is  to  be  performed  in  future,  if 
one  of  the  parties  has  said  to  the  other  in  effect,  ^^  If  you  go  on 
and  perform  your  side  of  the  contract  I  will  not  perform  mine  "  (in 
Withers  v.  Reynolds,  2  B.  &  Ad.  882,  it  was,  "  You  may  bring  your 
straw,  but  I  will  not  pay  you  upon  delivery  as  under  the  contract 
I  ought  to  do.  I  will  always  keep  one  bundle  of  straw  in  hand  so  as 
to  have  a  check  upon  you  "),  that  in  effect  amounts  to  saying,  ^^  I  will 
not  perform  the  contract"  In  that  case  the  other  party  may  say, 
^'  You  have  given  me  distinct  notice  that  you  will  not  perform  the  con- 
tract I  will  not  wait  until  you  have  broken  it,  but  I  will  treat  you  as 
having  put  an  end  to  the  contract,  and  if  necessary  I  will  sue  you  for 
damages,  but  at  all  events  I  will  not  go  on  with  the  contract"  That 
was  settled  in  Hochster  v.  De  la  Tour,  2  E.  <&  B.  678,  in  the  Queen's 
Bench,  and  has  never  been  doubted  since ;  because  there  is  a  legal  breach 
of  the  contract  although  the  time  indicated  in  the  contract  has  not  arrived. 

That  is  the  law  as  laid  down  in  Withers  v.  Reynolds,  2  B.  &  Ad.  882. 
That  is,  I  will  not  say  the  only  ground  of  defence,  but  a  sufficient 
ground  of  defence.  In  Freeth  v.  Burr,  Law  Rep.  9  C.  P.  208,  it  was 
also  so  laid  down ;  and  Lord  Coleridge  here  thinks  the  facts  were  such 
as  to  bring  the  case  within  that  principle.  I  will  not  at  this  time  of  the 
day  go  through  them,  but  when  the  facts  are  looked  at  it  is  to  me  clear 
that  that  is  not  so.  So  far  from  the  respondents  saying  that  when  the 
iron  was  brought  in  future  they  would  not  pay  for  it,  they  were  always 
anxious  to  get  it,  and  for  a  very  good  reason,  that  the  price  had  risen 
high  above  the  contract  price.  There  was  a  statement  that  for  reasons 
which  they  thought  sufficient  they  were  not  willing  to  pay  for  the  iron 
at  present ;  and  if  that  statement  had  been  an  absolute  refusal  to  pa}', 
saying,  "  Because  we  have  power  to  do  wrong  we  will  reAise  to  pay  the 
money  that  we  ought  to  pay,"  I  will  not  say  that  it  might  not  have 
been  evidence  to  go  to  the  jury  for  them  to  say  whether  it  would  not 
amount  to  a  refusal  to  go  on  with  the  contract  in  future,  for  a  man 
might  reasonably  so  consider  it.  But  there  is  nothing  of  that  kind  here ; 
it  was  a  bond  fide  statement,  and  a  very  plausible  statement    I  wiU 
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not  say  more.  I  refrain  from  weighing  its  valae  at  this  moment ;  but, 
as  I  said  before,  it  prevents  the  ease  from  eoming  within  the  authority 
of  Withers  v.  Reynolds,  2  B.  &  Ad.  882,  and  Freeth  v.  Burr,  Law  Rep. 
9  C.  P.  208,  and  consequently,  as  I  understand  it.  Lord  Coleridge 
made  a  mistake  in  the  ground  on  which  he  went.  The  rule  of  law,  as 
I  always  understood  it,  is  that  where  there  is  a  contract  in  which  there 
are  two  parties,  each  side  having  to  do  something  (it  is  so  laid  down 
in  the  notes  to  Pordage  v.  Cole,  1  Wms.  Saund.  548,  ed.  1871),  if  you 
see  that  the  failure  to  perform  one  part  of  it  goes  to  the  root  of  the 
contract,  goes  to  the  foundation  of  the  whole,  it  is  a  good  defence  to 
say,  ''  I  am  not  going  on  to  perform  my  part  of  it  when  that  which  is 
the  root  of  the  whole  and  the  substantial  consideration  for  my  perform- 
ance is  defeated  by  your  misconduct."  But  Mr.  Cohen  contended  that 
whenever  there  was  a  breach  of  the  contract  at  all  (I  think  he  hardly 
continued  to  contend  that  after  a  little  while,  but  he  said  that  whenever 
there  was  a  breach  of  a  material  part  of  the  contract)  it  necessarily 
went  to  the  root  of  the  matter.  I  cannot  agree  with  that  at  all.  I 
quite  agreed  that  when  there  were  a  certain  number  of  tons  of  the 
article  delivered,  it  was  a  material  part  of  the  contract  that  the  man 
was  to  pay,  but  it  was  not  a  part  of  the  contract  that  went  to  the  root 
of  the  consideration  in  the  matter.  There  was  a  delay  in  fulfilling  the 
obligation  to  pay  the  money,  it  may  have  been  with  or  without  good 
reason  (if  that  would  have  made  any  difference),  but  it  did  not  go  to 
the  root  or  essence  of  the  contract,  nor  do  I  think  that  there  is  any 
sound  principle  upon  which  it  could  do  so.  I  repeatedly  asked  Mr. 
Cohen  whether  or  not  he  could  find  any  authority  which  justified  him 
in  saying  that  every  breach  of  a  contract,  or  even  a  breach  which 
involved  in  it  the  non-payment  of  money  which  there  was  an  obligation 
to  pay,  must  be  considered  to  go  to  the  root  of  the  contract,  and  he 
produced  no  such  authority.  There  are  many  cases  in  which  the  breach 
may  do  so ;  it  depends  upon  the  construction  of  the  contract.  With 
regard  to  the  case  of  Hoai*e  v.  Rennie,  5  H.  &  N.  19,  it  has  been  said 
that  the  Chief  Baron  there  went  so  far  as  to  say  that  it  was  the  essence 
and  substance  of  the  contract  that  the  whole  of  the  166  tons  of  iron, 
and  no  less,  should  be  delivei*ed.  If  it  was  so,  it  would  follow  that 
when  in  the  present  case  the  January  shipment  had  not  been  made, 
and  the  company  could  only  deliver  part  of  the  quantity,  it  went  to 
the  essence  of  the  contract.  The  question  depends  upon  whether  the 
whole  and  no  less  is  the  essence  of  it.  And  again  in  Honck  v.  MuUer, 
7  Q.  B.  D.  92,  which  has  been  referred  to,  it  is  ezpresslj'  and  pointedly 
shown  that  that  was  the  ground  taken,  and  the  noble  and  learned  Lord 
opposite  (Lord  Bramwell)  stated  that  in  his  opinion  the  contract  of  the 
one  party  was  to  deliver  and  of  the  other  to  take  2000  tons  of  iron, 
and  that  inasmuch  as  it  was  to  be  by  three  instalments  and  the  first  was 
gone  and  there  never  could  be  more  than  two  thirds  of  the  quantity, 
the  thing  bargained  for  being  the  whole  quantity  of  iron  and  no  less, 
the  defendant  was  not  bound  to  deliver  two  thirds  when  the  plaintiff 
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required  the  two  thirds  only.  Supposing  that  that  was  the  true  ooiw 
struction  of  the  contract,  I  think  that  that  would  be  the  right  conclu- 
sion. The  present  Master  of  the  Rolls  seems,  if  I  understand  him 
rightly,  to  have  thought  that  that  was  not  the  true  construction  of  the 
contract ;  whether  it  was  or  not  I  do  not  express  any  opinion,  except 
to  point  out  that  whatever  be  the  construction  of  other  contracts,  there 
is  not  in  my  mind  the  slightest  pretext  for  saying  that  such  is  the  con- 
struction of  this  contract ;  and  that  being  so,  these  cases  have  really 
no  bearing  upon  the  matter. 

The  circumstances  being  as  I  have  said,  the  contract  not  being  such 
as  to  make  this  payment  a  condition  precedent,  or  to  make  punctual 
payment  for  one  lot  of  iron  which  has  been  delivered  a  matter  causing 
the  contract  to  deliver  other  iron  afterwards  to  be  a  dependent  contract, 
being  of  opinion  that  that  is  not  the  meaning  of  the  contract,  I  think 
that  the  decision  of  the  Court  of  Appeal  was  right  ^ 

Lord  Watsok.  My  Lords,  I  am  of  the  same  opinion.  I  tiiink  it 
would  be  impossible  for  your  Lordships  to  sustain  the  appeal  unless 
your  Lordships  are  prepared  to  hold  that  any  departure  whatever  from 
the  terms  of  the  contract  by  one  of  the  parties  must  be  sufficient  to 
entitle  the  other  to  set  it  aside.  I  think  the  correspondence  shows  that 
the  dela}'  in  making  payment  of  that  part  of  the  contract  price  which 
ought  to  have  been  paid  on  the  5th  of  February,  was  due  to  these  two 
causes ;  in  the  first  place,  a  very  natural  desire  on  the  part  of  the 
purchasers  to  see  that  they  were  safe  against  being  called  upon  to  make 
second  payment  of  the  price,  and  in  the  second  place  an  obvious  desire 
on  the  part  of  the  sellers  to  get  rid  of  the  contract  altogether.  There 
was  no  controversy  as  to  the  terms  of  the  contract.  There  was  no  un- 
willingness on  the  part  of  the  respondents  to  pay  the  price  due  under 
the  contract,  except  for  the  circumstance  that  there  had  been  a  change 
in  the  constitution  of  the  company,  because  they  had  gone  into  liquida- 
tion on  the  2d  of  February  and  the  respondents'  firm  were  advised  by 
their  law  agent  that  they  were  not  in  safety  to  pay  until  the  liquidator 
was  appointed. 

That  brings  us  down  to  the  15th  of  February.  At  that  date  this  had 
taken  place,  the  company  had  given  notice  on  the  10th  of  February  of 
their  resolution  to  repudiate  the  contract  in  consequence  of  the  failure 
of  the  respondents  to  pay,  and  to  that  repudiation  the  liquidator,  I 
think,  consistently  adhered.  In  these  circumstances  it  appears  to  me 
that  the  Judgment  appealed  from  must  be  affirmed. 

Lord  Bramwell.  My  Lords,  I  am  of  the  same  opinion,  and  shall 
say  but  very  few  words.  My  Lord  Coleridge  says  that  the  defendants, 
the  now  respondents,  positively  refused  to  pay  for  the  iron  already  de- 
livered, and  for  all  which  might  be  subsequently  delivered.  Now 
whether,  if  they  had  positively  refused  to  pay  for  that  already  delivered, 
it  would  have  given  any  justification  to  the  company  or  the  liquidator 
for  refusing  to  go  on  with  the  contract,  it  is  not  necessary  for  me  to 
say  at  the  present  moment    I  do  not  say  that  it  would  not ;  but  if  they 
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had  positiTeljr  refused  to  pay  for  all  which  might  be  subsequently  de* 
liveredy  it  would  undoubtedly  be  an  answer  upon  the  authority  of 
Withers  v.  Reynolds,  2  B.  &  Ad.  882,  and  the  reasoning  which  yoa 
hare  heard.  But  I  really  cannot,  with  great  submission  to  the  noble 
Lord,  find  any  evidence  of  that,  and  Mr.  Cohen  certainly  did  not 
attempt  to  prove  it ;  but  he  set  up  a  new  ground,  which  was  that  the 
payment  of  the  debt  due  was  a  condition  precedent  to  the  fhrther  per- 
formance of  the  agreement,  with  which  I  cannot  at  all  agree. 

I  have  just  one  other  word  to  say.  I  cannot  tell  why  Honck  v.  MuUer, 
7  Q.  B.  D.  92,  and  Hoare  v.  Rennie,  5  H.  &  N.  19,  should  be  brought 
forward  upon  this  occasion.  I  do  not  think  that  I  said  in  Honck  v. 
Mnller,  7  Q.  B.  D.  92,  what  Sir  George  Jessel  supposed  me  to  have 
sud,  namely,  that  ^Mn  no  case  where  the  contract  has  been  part  per- 
formed could  one  party  rely  on  the  refusal  of  the  other  to  go  on."  If 
I  did  say  so  I  recall  i1^  because  I  do  not  thmk  so ;  it  depends  on  the 
nature  of  the  contract  and  the  circumstances  of  the  case.  What  I  was 
busy  upon  in  that  case  was  in  showing  that  there  had  been  no  perform- 
ance at  all  there,  and  that  in  truth  what  the  plaintiff  was  seeking  to 
do  was  to  make  the  defendant  accept  the  performance  of  something 
entirely  different  from  what  had  been  agreed  upon,  and  I  think  in  that 
opinion  I  was  right.  But  what  has  that  to  do  with  this  case?  Suppose 
I  was  wrong,  what  then?  Suppose  Honck  v,  Muller,  7  Q.  B.  D.  92,  was 
wrongly  decided,  how  does  it  bear  upon  this  case?  Not  in  the  least. 
Nor  indeed  does  the  case  of  Hoare  v.  Rennie,  5  H.  &  N.  19,  which,  in 
my  opinion,  was  decided  upon  the  considerations  which  I  have  men- 
tioned, and  which  I  think  should  be  supported. 

Lord  FttzGerald.    My  Lords,  I  concur. 

Orders  ofipeahdfrom  affirmed^  and  appeal  diwnUeed  with  cofte.^ 


NORRINGTON  v.  WRIGHT  and  Others. 

SuPBBm  Court  of  thb  UiirrBD  States,  January  20,  21  — October 

26,  1885. 

[Reported  in  115  United  States,  188.] 

Tms  was  an  action  of  assumpsit,  brought  by  Arthur  Norrington,  a 
citizen  of  Great  Britain,  trading  under  the  name  of  A.  Norrington  & 
Co.,  against  James  A.  Wright  and  others,  citizens  of  Pennsylvania, 
trading  under  the  name  of  Peter  Wright  &  Sons,  upon  the  following 
contract:  — 

>  A  portion  of  the  opiDionfl  of  the  Lord  Chancellor  and  Lord  Blackhnm,  relating 
to  the  effect  of  section  10  of  the  Jadicatnre  act  of  1875  on  the  winding  np  of  com- 
paniee,  has  been  omitted. 

Non-payment  for  one  instalment  of  goods  nnder  circamstauces  justifying  the  seller 
in  beliering  the  remainder  of  the  contract  wonld  not  be  performed,  was  held  to  justify 
the  seller  in  refusing  further  delivery  in  Bloomer  p.  Bernstein,  L.  R.  9  C.  P.  588. 
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PhiUdelpbia,  Janaary  19,  1880.  Sold  to  Messrs.  Peter  Wright  A 
Sons,  for  account  of  A.  Norrington  &  Co.,  London :  Five  thousand 
(5,000)  tons  old  T  iron  rails,  for  shipment  from  a  European  port  or 
ports,  at  the  rate  of  about  one  thousand  (1,000)  tons  per  month,  begin- 
ning February,  1880;  but  whole  contract  to  be  shipped  before  August 
1st,  1880,  at  forty-five  dollars  ($45.00)  per  ton  of  2,240  lbs.  custom- 
house weight,  ex  ship  Philadelphia.  Settlement  cash  on  presentation 
of  bills  accompanied  by  custom-house  certificate  of  weight.  Sellers  to 
notify  buyers  of  shipments  with  vessels'  names  as  soon  as  known  by 
them.  Sellers  not  to  be  compelled  to  replace  any  parcel  lost  after  ship- 
ment. Sellers,  when  possible,  to  secure  to  buyers  right  to  name  dis- 
charging berth  of  vessels  at  Philadelphia. 

Edwabd  J.  EmNQ,  Metal  Broker. 

The  declaration  contained  three  counts.  The  first  count  alleged  the 
contract  to  have  been  for  the  sale  of  about  5,000  tons  of  T  iron  rails, 
to  be  shipped  at  the  rate  of  about  1,000  tons  a  month,  beginning  in 
February,  and  ending  in  July,  1880.  The  second  count  set  forth  the 
contract  verbatim.  Each  of  these  two  counts  alleged  that  the  plaintiffs 
in  February,  March,  April,  May,  June,  and  July,  shipped  the  goods  at 
the  rate  of  about  1,000  tons  a  month,  and  notified  the  shipments  to  the 
defendants ;  and  further  alleged  the  due  arrival  of  the  goods  at  Phila* 
delphia,  the  plaintiff's  readiness  to  deliver  the  goods  and  bills  thereof, 
with  custom-house  certificates  of  weight,  according  to  the  contract,  and 
the  defendants*  refusal  to  accept  them.  The  third  count  differed  fh>m 
the  second  only  in  averring  that  400  tons  were  shipped  by  the  plaintiff 
in  February  and  accepted  by  the  defendants,  and  that  the  rest  was 
shipped  by  the  plaintiffs  at  the  rate  of  about  1,000  tons  a  month  in 
March,  April,  May,  June,  and  July.  The  defendants  pleaded  non- 
assumpsit  The  material  facts  proved  at  the  trial  were  as  foUows :  — 

The  plaintiff  shipped  from  various  European  ports  400  tons  by  one 
vessel  in  the  last  part  of  February,  885  tons  by  two  vessels  in  March, 
1,571  tons  by  five  vessels  in  April,  850  tons  by  three  vessels  in  May, 
1,000  tons  by  two  vessels  in  June,  and  300  tons  by  one  vessel  in  July, 
and  notified  to  the  defendants  each  shipment. 

The  defendants  received  and  paid  for  the  February  shipment  upon 
its  arrival  in  March,  and  in  April  gave  directions  at  what  wharves  the 
March  shipments  should  be  discharged  on  their  arrival ;  but  on  May 
14,  about  the  time  of  the  arrival  of  the  March  shipments,  and  having 
been  then  for  the  first  time  informed  of  the  amounts  shipped  in  Febru- 
ary, March,  and  April,  gave  Etting  written  notice  that  they  should 
decline  to  accept  the  shipments  made  in  March  and  April,  because  none 
of  them  were  in  accordance  with  the  contract ;  and,  in  answer  to  a  letter 
from  him  of  May  16,  wrote  him  on  May  17  as  follows :  "We  are  ad- 
vised that  what  has  occurred  does  not  amount  to  an  acceptance  of  the 
iron  under  the  circumstances  and  the  terms  of  the  contract.  You  had 
a  right  to  deliver  in  parcels,  and  we  had  a  right  to  expect  the  stipulated 
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quantity  would  be  delivered  until  the  time  was  up  in  which  that  was 
possible.  Both  delivering  and  receiving  were  thus  far  conditional  on 
there  being  thereafter  a  complete  delivery  in  due  time  and  of  the  stipu- 
lated article.  On  the  assumption  that  this  time  had  arrived,  and  that 
you  had  ascertained  that  you  did  not  intend  to,  or  could  not,  make  any 
further  deliveries  for  the  February  and  March  shipments,  we  gave  you 
the  notice  that  we  declined  accepting  those  deliveries.  As  to  April,  it 
is  too  plain,  we  suppose,  to  require  any  remark.  If  we  are  mistaken  as 
to  our  obligation  for  the  February  and  March  shipments,  of  course  we 
must  abide  the  consequences ;  but  if  we  are  right,  you  have  not  per- 
formed your  contract,  as  you  certainly  have  not  for  the  April  shipments. 
There  is^  then,  the  very  serious  and  mnch  debated  question,  as  we  are 
advised,  whether  the  failure  to  make  the  stipulated  shipments  in  Febru- 
ary or  March  has  absolved  us  from  the  contract  If  it  does,  we  of 
course  will  avail  ourselves  of  this  advantage.'' 

On  May  18  Etting  wrote  to  the  defendants,  insisting  on  their  lia- 
bility for  both  past  and  future  shipments,  and  saying,  among  other 
things :  **  In  respect  to  the  objection  that  there  had  not  been  a  com- 
plete delivery  in  due  time  of  the  stipulated  article,  I  beg  to  call  your 
attention  to  the  fact  that  while  the  contract  is  for  five  thousand  tons,  it 
expressly  stipulates  that  deliveries  may  be  made  during  six  months, 
and  that  they  are  only  to  be  at  the  rate  of  about  one  thousand  tons  per 
month.  As  to  April,  while  it  seems  to  me  *  too  plain  to  require  any 
remark,'  I  do  not  see  how  it  can  seem  so  to  you,  unless  you  intend  to 
accept  the  rails.  If  you  object  to  taking  all  three  shipments  made  in 
that  month,  I  shall  feel  authorized  to  deliver  only  two  of  the  cargoes, 
or,  for  that  matter,  to  make  the  delivery  of  precisely  one  thousand  tons. 
But  I  think  I  am  entitled  to  know  definitely  from  j'ou  whether  3'ou  in- 
tend to  reject  the  April  shipments,  and,  if  so,  upon  what  ground,  and 
also  whether  you  are  decided  to  reject  the  remaining  shipments  under 
the  contract  You  say  in  your  last  paragraph  that  you  shall  avail 
yourselves  of  the  advantage,  if  you  are  absolved  from  the  contract ;  but 
as  you  seem  to  be  in  doubt  whether  you  can  set  up  that  claim  or  not,  I 
should  like  to  know  definitely  what  is  your  intention." 

On  May  19,  the  defendants  replied  :  '^  We  do  not  read  the  contract 
as  you  do.  We  read  it  as  stipulating  for  monthly  shipments  of  about 
one  thousand  tons,  beginning  in  February,  and  that  the  six  months 
clause  is  to  secure  the  completion  of  whatever  has  fallen  short  in  the 
five  months.  As  to  the  meaning  of  *•  about,'  it  is  settled  as  well  as  such 
a  thing  can  be ;  and  certainly  neither  the  February,  March,  nor  April 
shipments  are  within  the  limits."  '^  As  to  the  proposal  to  vary  the  notices 
for  April  shipments,  we  do  not  think  you  can  do  this.  The  notice  of 
the  shipments,  as  soon  as  known,  you  were  bound  to  give  and  cannot 
afterwards  vary  it  if  they  do  not  conform  to  the  contract.  Our  right 
to  be  notified  immediately  that  the  shipments  were  known  is  as  material 
a  provision  as  any  other,  nor  can  it  be  changed  now  in  order  to  make 
that  a  performance  which  was  no  performance  within  the  time  required." 
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^'  Yoa  ask  us  to  determine  whether  we  will  or  will  not  object  to  receive 
further  shipments  because  of  past  defaults.  We  tell  jou  we  will  if  we 
are  entitled  to  do  so,  and  will  not  if  we  are  not  entitled  to  do  so.  We 
do  not  think  3'ou  have  the  right  to  compel  us  to  decide  a  disputed  ques- 
tion of  law  to  relieve  you  from  the  risk  of  deciding  it  3*our8elf  Yoa 
know  quite  as  well  as  we  do  what  is  the  rule,  and  its  uncertainty  of 
application." 

On  June  10  Etting  offered  to  the  defendants  the  alternative  of  de- 
livering to  them  1 ,000  tons  strict  measure  on  account  of  the  shipments 
in  April.    This  offer  they  immediately  declined. 

On  June  15  Etting  wrote  to  the  defendants  that  two  cargoes, 
amounting  to  221  tons,  of  the  April  shipments,  and  two  cargoes, 
amounting  to  650  tons,  of  the  May  shipments  (designated  by  the  names 
of  the  vessels),  had  been  erroneously  notified  to  them,  and  that  about 
900  tons  had  been  shipped  by  a  certain  other  vessel  on  account  of  the 
May  shipments.  On  Uie  same  day  the  defendants  replied  that  the 
notification  as  to  April  shipments  could  not  be  corrected  at  this  late 
date,  and  after  the  terms  of  the  contract  had  long  since  been  broken. 

From  the  date  of  the  contract  to  the  time  of  its  rescission  by  the 
defendants,  the  market  price  of  such  iron  was  lower  than  that  stipu- 
lated in  the  contract,  and  was  constantly  falling.  After  the  arrival  of 
the  cargoes,  and  their  tender  and  refusal,  they  were  sold  by  Etting, 
with  the  consent  of  the  defendants,  for  the  benefit  of  whom  it  might 
concern. 

At  the  trial  the  plaintiff  contended:  1st  That  under  the  contract  he 
had  six  months  in  which  to  ship  the  5,000  tons,  and  any  deficiency  in 
the  earlier  months  could  be  made  up  subsequently,  provided  that  the 
defendants  could  not  be  required  to  take  more  than  1,000  tons  in  any 
one  month.  2d.  That,  if  this  was  not  so,  the  contract  was  a  divisible 
contract,  and  the  remedy  of  the  defendants  for  a  default  in  any 
month  was  not  by  rescission  of  the  whole  contract,  but  only  by  deduc- 
tion of  the  damages  caused  by  the  delays  in  the  shipments  on  the  part 
of  the  plaintiff. 

But  the  court  instructed  the  jury  that  if  the  defendants,  at  the  time 
of  accepting  the  delivery  of  the  cargo  paid  for,  had  no  notice  of  the 
failure  of  the  plaintiff  to  ship  about  1,000  tons  in  the  month  of  Febru- 
ary, and  immediately  upon  learning  that  fact  gave  notice  of  their  inten- 
tion to  rescind,  the  verdict  should  be  for  them. 

The  plaintiff  excepted  to  this  instruction,  and,  after  verdict  and 
Judgment  for  the  defendants,  sued  out  this  writ  of  error. 

Mr.  Samuel  Dickson  and  Mr.  J.  C.  BulliU,  for  plaintiff  in  error. 

Mr.  JRichard  C.  McMurtrie^  for  defendants  In  error. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court  After  stating 
the  facts  in  the  language  reported  above,  he  continued :  — 

In  the  contracts  of  merchants,  time  is  of  the  essence.^   The  time  of 

^  Bowes  V.  Shand,  2  App.  Cas.  455;  Cleveland  Rolling  Mill  v,  Rhodes.  121  U.  S. 
255 ;  Camden  Iron  Works  v.  Fox,  34  Fed.  Rep.  200 ;  Cromwell  y.  Wilkinson,  IS  Ind. 
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shipment  is  the  usual  and  convenient  means  of  fixing  the  probable  time 
of  arrival,  with  a  view  of  providing  funds  to  pay  for  the  goods,  or  of 
fulfilling  contracts  with  third  persons.  A  statement  descriptive  of  the 
subject-matter,  or  of  some  material  incident,  such  as  the  time  or  place 
of  shipment,  is  ordinarily  to  be  regarded  as  a  warranty,  in  the  sense  in 
which  that  term  is  used  in  insurance  and  maritime  law,  that  is  to  say, 
a  condition  precedent,  upon  the  failure  or  non-performance  of  which 
the  party  aggrieved  may  repudiate  the  whole  contract  Behn  v, 
Burness,  3  B.  &  S.  751 ;  Bowes  v.  Shand,  2  App.  Cas.  455 ;  Lowber 
r.  Bangs,  2  Wall.  728 ;  Davison  v.  Von  Lingen,  113  U.  S.  40. 

The  contract  sued  on  is  a  single  contract  for  the  sale  and  purchase 
of  5,000  tons  of  iron  rails,  shipped  from  a  European  port  or  ports  for 
Philadelphia.  The  subsidiary  provisions  as  to  shipping  in  different 
months,  and  as  to  paying  for  each  shipment  upon  its  delivery,  do  not 
split  up  the  contract  into  as  many  contracts  as  there  shall  be  shipments 
or  deliveries  of  so  many  distinct  quantities  of  iron.  Mersey  Co.  i^ 
Naylor,  9  App.  Gas.  434,  439.  The  further  provision,  that  the  sellers 
shall  not  be  compelled  to  replace  any  parcel  lost  after  shipment,  simply 
reduces,  in  the  event  of  such  a  loss,  the  quantity  to  be  delivered  and 
paid  for. 

The  times  of  shipment,  as  designated  in  the  contract,  are  '^  at  the 
rate  of  about  1,000  tons  per  month,  beginning  February,  1880,  but 
whole  contract  to  be  shipped  before  August  1, 1880."  These  words  are 
not  satisfied  by  shipping  one  sixth  part  of  the  5,000  tons,  or  about  833 
tons,  in  each  of  the  six  months  which  begin  with  February  and  end  with 
July.  But  they  require  about  1,000  tons  to  be  shipped  in  each  of  the 
five  months  from  February  to  June  inclusive,  and  allow  no  more  than 
slight  and  unimportant  deficiencies  in  the  shipments  during  those 
months  to  be  made  up  in  the  month  of  July.  The  contract  is  not  one 
for  the  sale  of  a  specific  lot  of  goods,  identified  by  independent  circum- 
stances, such  as  all  those  deposited  in  a  certain  warehouse,  or  to  be 
shipped  in  a  particular  vessel,  or  that  may  be  manufactured  by  the 
seller,  or  may  be  requii*ed  for  use  by  the  buyer  in  a  certain  mill,  —  in 
which  case  the  mention  of  the  quantity,  accompanied  by  the  qualifica- 
tion of  ^*  about,"  or  ''  more  or  less,"  is  regarded  as  a  mere  estimate  of 
the  probable  amount,  as  to  which  good  faith  is  all  that  is  required  of 
the  party  making  it  But  the  contract  before  us  comes  within  the 
general  rule:  ^*  When  no  such  independent  circumstances  are  referred 
to,  and  the  engagement  is  to  furnish  goods  of  a  certain  quality  or  char- 
acter to  a  certain  amount,  the  quantity  specified  is  material,  and 

365 ;  New  Bedford  Copper  Co.  v.  Southard,  95  Me.  209 ;  Salmon  v.  Boykin,  66  Md. 
541 ;  Crane  o.  Wibon,  105  Mich.  554 ;  Redlands  Assoc,  v.  Oorman,  76  Mo.  App.  184 ; 
Denton  v.  Mclnnia,  85  Mo.  App.  542 ;  Booth  v.  Rolling  Mill  Co.,  60  N.  Y.  487 ;  Higginf 
V.  Ddawaze,  Ac  R.  R.  Co.,  60  N.  T.  553 ;  Bloasom  v.  Shotter,  59  Hnn,  481,  affd 
without  opinion,  128  N.  T.  679 ;  Son  Publishing  Co.  v,  Minnesota  Type  Foundry  Co., 
22  Oreg.  49;  Qoff  v.  Pacific  Coast  S.  S.  Co.,  9  Wash.  386,  ace.  Compare  Woolfe  «. 
Home,  2  Q.  B.  D.  355 ;  Re  Canadian  Niagara  Power  Co.,  30  Ont.  185 ;  Kaoffman  « 
Raeder,  108  Fed.  Rep.  171. 
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goTerns  the  cootract  The  addition  of  the  qualifiying  words  ^  about/ 
^  more  or  less/  and  the  like,  in  such  cases,  is  only  for  the  purpose  of 
providing  against  accidental  variations,  arising  from  slight  and  unim- 
portant excesses  or  deficiencies  in  number,  measure,  or  weight.** 
Brawley  v.  United  States,  96  U.  S.  168,  171,  172., 

The  seller  is  bound  to  deliver  the  quantity  stipulated,  and  has  no 
right  either  to  compel  the  buyer  to  accept  a  less  quantity,  or  to  require 
him  to  select  part  out  of  a  greater  quantity ;  and  when  the  goods  are  to 
be  shipped  in  certain  proportions  monthly,  the  seller's  failure  to  ship 
the  required  quantity  in  the  first  month,  gives  the  buyer  the  same  right 
to  rescind  the  whole  contract  that  he  would  have  had  if  it  had  been 
agreed  that  all  the  goods  should  be  delivered  at  once. 

The  plaintiff,  instead  of  shipping  about  1,000  tons  in  February  and 
about  1,000  tons  in  March,  as  stipulated  in  the  contract,  shipped  only 
400  tons  in  February,  and  885  tons  in  March.  His  failure  to  fulfil  the 
contract  on  his  part  in  respect  to  these  first  two  instalments,  justified  the 
defendants  in  rescinding  the  whole  contract,  provided  they  distinctly 
and  seasonably  asserted  the  right  of  rescission. 

The  defendants,  immediately  after  the  arrival  of  the  March  ship- 
ments, and  as  soon  as  they  knew  that  the  quantities  which  had  been 
shipped  in  February  and  in  March  were  less  than  the  contract  called  for, 
clearly  and  ix>sitively  asserted  the  right  to  rescind,  if  the  law  entitled 
them  to  do  so.  Their  previous  acceptance  of  the  single  cargo  of  400 
tons  shipped  in  Febmary  was  no  waiver  of  this  right,  because  it  took 
place  without  notice,  or  means  of  knowledge,  that  the  stipulated  quan- 
tity had  not  been  shipped  in  February.  The  price  paid  by  them  for 
that  cargo  being  above  the  market  value,  the  plaintiff  suffered  no  injury 
by  the  omission  of  the  defendants  to  return  the  iron ;  and  no  reliance 
was  placed  on  that  omission  in  the  correspondence  between  the  parties. 

The  case  wholly  differs  from  that  of  Lyon  v,  Bertram,  20  How.  149, 
in  which  the  buyer  of  a  specific  lot  of  goods  accepted  and  used  part  of 
them  with  full  means  of  previously  ascertaining  whether  they  conformed 
to  the  contract 

The  plaintiff,  denjdng  the  defendants'  right  to  rescind,  and  asserting 
that  the  contract  was  still  in  force,  was  bound  to  show  such  perform- 
ance on  his  part  as  entitled  him  to  demand  performance  on  their  part ; 
and,  having  failed  to  do  so,  cannot  maintain  this  action. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  below  should 
be  afiSrmed.  But  as  much  of  the  argument  at  the  bar  was  devoted  to  a 
discussion  of  the  recent  English  cases,  and  as  a  diversity  in  the  law,  as 
administered  on  the  two  sides  of  the  Atlantic,  concerning  the  interpre- 
tation and  effect  of  commercial  contracts  of  this  kind,  is  greatly  to  be 
deprecated,  it  is  proper  to  add  that  upon  a  careful  examination  of  the 
cases  referred  to  they  do  not  appear  to  us  to  establish  any  rule  incon- 
sistent with  our  conclusion. 

In  the  leading  case  of  Hoare  v.  Rennie,  5  H.  &  N.  19,  which  was  an 
action  upon  a  contract  of  sale  of  667  tons  of  bar  iron,  to  be  shipped 
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from  Sweden  in  Jane,  July,  August,  and  September,  and  in  about  equal 
portions  each  month,  at  a  certain  price  pa3*able  on  delivery,  the  declar- 
ation alleged  that  the  plaintiffs  performed  all  things  necessary  to  entitle 
them  to  have  the  contract  performed  bj*  the  defendants,  and  were  ready 
and  willing  to  perform  the  contract  on  their  part,  and  in  June  shipped 
a  certain  portion  of  the  iron,  and  within  a  reasonable  time  afterwards 
offered  to  deliver  to  the  defendants  the  portion  so  shipped,  but  the  de- 
fendants refused  to  receive  it,  and  gave  notice  to  the  plaintiffs  that  they 
would  not  accept  the  rest.  The  defendants  pleaded  that  the  shipment 
in  June  was  of  about  twenty  tons  only,  and  that  the  plaintiffs  failed  to 
complete  the  shipment  for  that  month  according  to  the  contract.  Upon 
demurrer  to  the  pleas,  it  was  argued  for  the  plaintiffs  that  the  shipment 
of  about  one  fourth  of  the  iron  in  each  month  was  not  a  condition 
precedent,  and  that  the  defendants'  only  remedy  for  a  failure  to  ship 
that  quantity  was  by  a  cross  action.  But  Judgment  was  given  for  the 
defendants.  Chief  Baron  Pollock  saying :  ^^  The  defendants  refused  to 
accept  the  first  shipment,  because,  as  they  say,  it  was  not  a  perform- 
ance, but  a  breach  of  the  contract  Where  parties  have  made  an  agree- 
ment for  themselves,  the  courts  ought  not  to  make  another  for  them. 
Here  they  say  that  in  the  events  that  have  happened  one  fourth  shall  be 
shipped  in  each  month,  and  we  cannot  say  that  they  meant  to  accept 
any  other  quantity.  At  the  outset  the  plaintiffs  failed  to  tender  the 
quantity  according  to  the  contract ;  they  tendered  a  much  less  quantity. 
The  defendants  had  a  right  to  say  that  this  was  no  performance  of  the 
contract,  and  they  were  no  more  bound  to  accept  the  short  quantity 
than  if  a  single  delivery  had  been  contracted  for.  Therefore  the  pleas 
are  an  answer  to  the  action."  5  H.  &  N.  28.  So  in  Coddington  v. 
Paleologo,  L.  R.  2  Ex.  193,  while  there  was  a  division  of  opinion  upon 
the  question  whether  a  contract  to  supply  goods  ^  ^  delivering  on  April 
17,  complete  8th  May,''  bound  the  seller  to  begin  delivering  on  April 
17,  all  the  judges  agreed  that  if  it  did,  and  the  seller  made  no  delivery 
on  that  day,  the  buyer  might  rescind  the  contract. 

On  the  other  hand,  in  Simpson  v.  Crippin,  L.  R.  8  Q.  B,  14,  under  a 
contract  to  supply  from  6,000  to  8,000  tons  of  coal,  to  be  taken  by  the 
buyer's  wagons  from  the  seller's  colliery  in  equal  monthly  quantities 
for  twelve  months,  the  buyer  sent  wagons  for  only  150  tons  during  the 
first  month ;  and  it  was  held  that  this  did  not  entitle  the  seller  to  annul 
the  contract  and  decline  to  deliver  9My  more  coal,  but  that  his  only 
remedy  was  by  an  action  for  damages.  And  in  Brandt  v,  Lawrence, 
1  Q.  B.  D.  344,  in  which  the  contract  was  for  the  purchase  of  4,500 
quarters,  ten  per  cent  more  or  less,  of  Russian  oats,  ''shipment  by 
steamer  or  steamers  during  February ; "  or,  in  case  of  ice  preventing 
shipment,  then  immediately  upon  the  opening  of  navigation,  and  1,139 
quarters  were  shipped  by  one  steamer  in  time,  and  3,361  quarters  were 
shipped  too  late,  it  was  held  that  the  buyer  was  bound  to  accept  the 
1,139  quarters,  and  was  liable  to  an  action  by  the  seller  for  refusing  to 
accept  them. 

VOL.  11.  —  8 
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Sach  being  the  oondition  of  the  law  of  England  as  declared  in  the 
lower  courts,  the  case  of  Bowes  v,  Shand,  after  conflicting  decisions  in 
the  Queen's  Bench  Division  and  the  Court  of  Appeal,  was  finally  de- 
termined by  the  House  of  Lords.  1  Q.  B.  D.  470 ;  2  Q.  B.  D.  112 ;  2 
App.  Cas.  455. 

In  that  case  two  contracts  were  made  in  London,  each  for  the  sale  of 
800  tons  of  ^*  Madras  rice,  to  be  shipped  at  Madras  or  coast,  for  this 
port,  during  the  months  of  March  "^  Aprils  1874,  per  Rajah  of  Cochin." 
The  600  tons  filled  8,200  bags,  of  which  7,120  bags  were  put  on  board 
and  bills  of  lading  signed  in  February ;  and  for  the  rest,  consisting  of 
1,030  bogs  put  on  board  in  February,  and  50  in  March,  the  bill  of 
lading  was  signed  in  March.  At  the  trial  of  an  action  by  the  seller 
against  the  buyer  for  refusing  to  accept  the  cargo,  evidence  was  given 
that  rice  shipped  in  February  would  be  the  spring  crop,  and  quite 
as  good  as  rice  shipped  in  March  or  April.  Yet  the  House  of  Lords 
held  that  the  action  could  not  be  maintained,  because  the  meaning  of 
the  contract,  as  apparent  upon  its  face,  was  that  all  the  rice  must  be 
put  on  board  in  March  and  April,  or  in  one  of  those  months. 

In  the  opinions  there  delivered  the  general  principles  underlying  this 
class  of  cases  are  most  clearly  and  satisfactorily  stated.  It  will  be 
sufiScient  to  quote  a  few  passages  from  two  of  those  opinions. 

Lord  Chancellor  Cairns  said :  ^^  It  does  not  appear  to  me  to  be  a 
question  for  your  Lordships,  or  for  any  court,  to  consider  whether  that 
is  a  contract  which  bears  upon  the  face  of  it  some  reason,  some  expla- 
nation, why  it  was  made  in  that  form,  and  why  the  stipulation  is  made 
that  the  shipment  should  be  during  these  particular  months.  It  is  a 
mercantile  contract,  and  merchants  are  not  in  the  habit  of  placing  upon 
their  contracts  stipulations  to  which  the}'  do  not  attach  some  value  and 
importance.*'  2  App.  Cas.  463.  **  If  it  be  admitted  that  the  literal 
meaning  would  imply  that  the  whole  quantity  must  be  put  on  board 
during  a  specified  time,  it  is  no  answer  to  that  literal  meaning,  it  is  no 
observation  which  can  dispose  of,  or  get  rid  of,  or  displace,  that  literal 
meaning,  to  say  that  it  puts  an  additional  burden  on  the  seller,  without 
a  corresponding  benefit  to  the  purchaser ;  that  is  a  matter  of  which  the 
seller  and  the  purchaser  are  the  best  judges.  Nor  is  it  any  reason  for 
saying  that  it  would  be  a  means  by  which  purchasers,  without  any  real 
cause,  would  frequently  obtain  an  excuse  for  rejecting  contracts  when 
prices  had  dropped.  The  nonfulfilment  of  any  term  in  any  contract  is 
a  means  by  which  a  purchaser  is  able  to  get  rid  of  the  contract  when 
prices  have  dropped ;  but  that  is  no  reason  why  a  term  which  is  found 
in  a  contract  should  not  be  fulfilled;''  pp.  465,466.  ^^  It  was  sug- 
gested that  even  if  the  construction  of  the  contract  be  as  I  have  stated, 
still  if  the  rice  was  not  put  on  board  in  the  particular  months,  that 
would  not  be  a  reason  which  would  justify  the  appellants  in  having  re- 
jected the  rice  altogether,  but  that  it  might  afford  a  ground  for  a  cross 
action  by  them  if  they  could  show  that  any  particular  damage  resulted 
to  them  from  the  rice  not  having  been  put  on  board  in  the  months  in 
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question.  My  Lords,  I  cannot  think  that  there  is  any  foundation  what- 
ever for  that  argument  If  the  construction  of  the  contract  be  as  I 
have  said,  that  it  bears  that  the  rice  is  to  be  put  on  board  in  the  months 
in  question,  that  is  part  of  the  description  of  the  subject-matter  of  what 
is  sold.  What  is  sold  is  not  300  tons  of  rice  in  gross  or  in  general.  It 
is  300  tons  of  Madras  rice  to  be  put  on  board  at  Madras  during  the 
particular  months.  The  plaintiff,  who  sues  upon  that  contract,  has  not 
launched  his  case  until  he  has  shown  that  he  has  tendered  that  thing 
which  has  been  contracted  for,  and  if  he  is  unable  to  show  that,  be 
cannot  claim  any  damages  for  the  nonfulfllment  of  the  contract ; " 
pp.  467,  468. 

Lord  Blackburn  said :  '*  If  tlie  description  of  the  article  tendered  is 
different  in  any  respect,  it  is  not  the  article  bargained  for,  and  the 
other  party  is  not  bound  to  take  it  I  think  in  this  case  what  the  par- 
ties bargained  for  was  rice,  shipped  at  Madras  or  the  coast  of  Madras. 
Equally  good  rice  might  have  been  shipped  a  little  to  the  north  or  a 
little  to  the  south  of  the  coast  of  Madras.  I  do  not  quite  know  what 
the  boundary  is,  and  probably  equally  good  rice  might  have  been  shipped 
in  February  as  was  shipped  in  March,  or  equally  good  rice  might  have 
been  shipped  in  May  as  was  shipped  in  April,  and  I  dare  say  equally 
good  rice  might  have  been  put  on  board  another  ship  as  that  which  was 
put  on  board  the  Rajah  of  Cochin.  But  the  parties  have  chosen,  for 
reasons  best  known  to  themselves,  to  say :  We  bargain  to  take  rice, 
shipped  in  this  particular  region,  at  that  particular  time,  on  board  that 
particular  ship ;  and  before  the  defendants  can  be  compelled  to  take 
anything  in  fulfilment  of  that  contract  it  must  be  shown,  not  merely 
that  it  is  equally  good,  but  that  it  is  the  same  article  as  they  have  bar- 
gained for  ;  oUierwise  they  are  not  bound  to  take  it"  2  App.  Cas* 
480,481. 

Soon  after  that  decision  of  the  House  of  Lords,  two  cases  were  de- 
termined in  the  Court  of  Appeal.  In  Renter  v.  Sala,  4  C.  P«  D.  239, 
under  a  contract  for  the  sale  of  ^'  about  twenty-five  tons  (more  or  less) 
black  pepper,  October  ^  November  shipment,  from  Penang  to  London, 
the  name  of  the  vessel  or  vessels,  marks  and  full  particulars  to  be 
declared  to  the  bu3'er  in  writing  within  sixty  days  from  date  of  bill  of 
lading,"  the  seller,  within  the  sixty  days,  declared  twenty-five  tons  by 
a  particular  vessel,  of  which  only  twenty  tons  were  shipped  in  No- 
vember, and  five  tons  in  December ;  and  it  was  held  that  the  buyer  had 
the  right  to  refuse  to  receive  any  part  of  the  pepper.  In  Honck  v 
Muller,  7  Q.  B.  D.  92,  under  a  contract  for  the  sale  of  2,000  tons  of 
pig  iron,  to  be  delivered  to  the  buyer  free  on  board  at  the  maker's 
wharf  '^  in  November,  or  equally  over  November,  December,  and  Janu- 
ary next,"  the  buj'er  failed  to  take  any  iron  in  November,  but  de- 
manded delivery  of  one  third  in  December  and  one  third  in  January ; 
and  it  was  held  that  the  seller  was  justified  in  refbsing  to  deliver,  and 
in  giving  notice  to  the  buyer  that  he  considered  the  contract  as  can* 
celled  by  the  buyer's  not  taking  any  iron  in  November. 
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The  plaintiff  in  the  case  at  bar  greatly  relied  on  the  veiy  recent  de- 
cision of  the  House  of  Lords  in  Merse}'  Co.  v.  Najlor,  9  App.  Cas.  434, 
afflrmiog  the  judgment  of  the  Court  of  Appeal,  in  9  Q.  B.  D.  648,  and 
following  the  decision  of  the  Court  of  Common  Pleas  in  Freeth  v.  Burr, 
L.  R.  9  C.  P.  208. 

But  the  point  there  decided  was  that  the  failure  of  the  buyer  to  pay 
for  the  first  instalment  of  the  goods  upon  delivery  does  not,  unless  the 
circumstances  evince  an  intention  on  his  part  to  be  no  longer  bound  by 
the  contract,  entitle  the  seller  to  rescind  the  contract  and  to  decline  to 
make  further  deliveries  under  it  And  the  grounds  of  the  decision,  as 
stated  by  Lord  Chancellor  Selborne  in  moving  judgment  in  the  House 
of  Lords,  are  applicable  only  to  the  case  of  a  failure  of  the  buyer  to 
pay  for,  and  not  to  that  of  a  failure  of  the  seller  to  deliver,  the  first 
instalment 

The  Lord  Chancellor  said:  ''The  contract  is  for  the  purchase  of 
5,000  tons  of  steel  blooms  of  the  company's  manufacture ;  therefore  it 
is  one  contract  for  the  purchase  of  that  quantity  of  steel  blooms.  No 
doubt  there  are  subsidiary  terms  in  the  contract,  as  to  the  time  of  de- 
livery, '  Delivery,  1,000  tons  monthly,  commencing  January  next ; ' 
and  as  to  the  time  of  payment,  *■  Payment  nett  cash  within  three  days 
after  receipt  of  shipping  documents ; '  but  that  does  not  split  up  the 
contract  into  as  many  contracts  as  there  shall  be  deliveries  for  the  pur- 
pose, of  so  many  distinct  quantities  of  iron.  It  is  quite  consistent 
with  the  natural  meaning  of  the  contract,  that  it  is  to  be  one  contract 
for  the  purchase  of  that  quantity  of  iron  to  be  delivered  at  those  times 
and  in  that  manner,  and  for  which  payment  is  so  to  be  made.  It  is 
perfectly  clear  that  no  particular  payment  can  be  a  condition  precedent 
of  the  entire  contract,  because  the  delivery  under  the  contract  was  most 
certainly  to  precede  payment ;  and  that  being  so,  I  do  not  see  how, 
without  express  words,  it  can  possibly  be  made  a  condition  precedent 
to  the  subsequent  fulfilment  of  the  unfulfilled  part  of  the  contract,  by 
the  delivery  of  the  undelivered  steel."    9  App.  Cas.  439. 

Moreover,  although  in  the  Court  of  Appeal  dicCa  were  uttered  tend- 
ing to  approve  the  decision  in  Simpson  v.  Crippin,  and  to  disparage 
the  decisions  in  Hoare  v.  Rennie,  and  Honck  v.  Muller,  above  cited, 
yet  in  the  House  of  Lords,  Simpson  v.  Crippin  was  not  even  referred 
to,  and  Lord  Blackburn,  who  had  given  the  leading  opinion  in  that 
case,  as  well  as  Lord  Bramwell,  who  had  delivered  the  leading  opinion 
in  Honck  v.  Muller,  distinguished  Hoare  v,  Rennie  and  Honck  v. 
Muller  from  the  case  in  judgment.   9  App.  Cas.  444,  446. 

Upon  a  review  of  the  English  decisions,  the  rule  laid  down  in  the 
earlier  cases  of  Hoare  v,  Rennie  and  Coddington  v.  Paleologo,  as  well 
as  in  the  later  cases  of  Renter  v.  Sala  and  Honck  v.  Muller,  appears  to 
us  to  be  supported  by  a  greater  weight  of  authority  than  the  rule  stated 
in  the  intermediate  cases  of  Simpson  v.  Crippin  and  Brandt  v.  Law- 
rence, and  to  accord  better  with  the  general  principles  affirmed  by  the 
House  of  Lords  in  Bowes  v,  Shand,  while  it  in  nowise  contravenes  the 
decision  of  that  tiibuual  in  Mersey  Co.  v,  Na^ior. 
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In  this  country  there  is  less  Judicial  authority  upon  the  question. 
The  two  cases  most  nearly  in  point  that  have  come  to  our  notice  are 
Hill  V.  Blake,  97  N.  Y.  216,  which  accords  with  Bowes  v.  Shand,  and 
King  Philip  Mills  v.  Slater,  12  R.  I.  82,  which  approves  and  follows 
Hoare  v.  Rennie.  The  recent  cases  in  the  Supreme  Court  of  Pennsyl- 
vania, cited  at  the  bar,  support  no  other  conclusion.  In  Shinn  v. 
Bodine,  60  Penn.  St.  182^  the  point  decided  was  that  a  contract  for  the 
purchase  of  800  tons  of  coal  at  a  certain  price  per  ton,  ^^coal  to  be 
delivered  on  board  vessels  as  sent  for  during  months  of  August  and 
September/'  was  an  entire  contract,  under  which  nothing  was  payable 
until  delivery  of  the  whole,  and  therefore  the  seller  had  no  right  to  re- 
scind the  contract  upon  a  refusal  to  pay  for  one  cargo  before  that  time* 
In  Morgan  v,  McKee,  77  Penn.  St.  228,  and  in  Scott  u  Kittanning 
Coal  Co.  89  Penn.  St  231,  the  buyer's  right  to  rescind  the  whole  con- 
tract upon  the  failure  of  the  seller  to  deliver  one  instalment  was  denied, 
only  because  that  right  had  been  waived,  in  the  one  case  by  unreason- 
able delay  in  asserting  it ;  and  in  the  other  by  having  accepted,  paid  for, 
and  used  a  previous  instalment  of  the  goods.  The  decision  of  the  Su- 
preme Judicial  Court  of  Massachusetts  in  Winchester  v,  Newton,  2 
Allen,  492,  resembles  that  of  the  House  of  Lords  in  Mersey  Co.  v, 
Naylor. 

Being  of  opinion  that  the  plaintiffs  failure  to  make  such  shipments 
in  February  and  March  as  the  contract  required,  prevents  his  maintain- 
ing this  action,  it  is  needless  to  dwell  upon  the  further  objection  that 
the  shipments  in  April  did  not  comply  with  the  contract,  because  the 
defendants  could  not  be  compelled  to  take  about  1,0.00  tons  out  of  the 
larger  quantity  shipped  in  that  month,  and  the  plaintiff,  after  once 
designating  the  names  of  vessels,  as  the  contract  bound  him  to  do, 
could  not  substitute  other  vessels.  See  Busk  v.  Spence,  4  Camp.  329 ; 
Graves  t;.  Legg,  9  £xch.  709  ;  Renter  v.  Sala,  above  cited. 

JudgmerU  affirmedU 

^  Clereland  Rolling  MiU  v.  Rhodes,  121  U.  S.  255;  Johnson  v.  Allen,  78  Ala.  387; 
hoebling  v.  Lock  Stitch  Fence  Co.,  28  lU.  A  pp.  184;  Ballman  v.  Burt,  61  Md.  415; 
Robson  V.  Bohn,  27  Minn.  833 ;  Smith  v.  Keith  Coal  Co.,  36  Mo.  A  pp.  567 ;  Pope  v. 
Porter,  102  N.  Y.  366;  King  Philip  Mills  v.  Slater.  12  R.  I.  82;  Providence  Coal  Co. 
V.  Coxe,  19  li.  L  380,  ace. ;  Blackbnrn  v.  Reilly,  47  N.  J.  L.  290;  Gerli  v.  Poidebard 
Silk  Co.,  57  N.  J.  L.  432,  contra.  See  also  Noi'ris  v.  Harris,  15  Cal.  256;  Herzog  i;. 
Pnidj,  119  CaL  99;  Myer  v,  Wheeler,  65  Iowa,  390. 
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BUGG  &  BRYAN  v.  MOORE. 

PlNNSTLTANIA  SUPREME  COUBT,   MaT  21,    1885. 

[Reported  in  110  Penneylvania  State,  S36.] 

Error  to  the  Court  of  Common  Pleas  of  Lancaster  County.  Of  July 
Term,  1885,  No.  1. 

Assumpsit,  by  John  H.  Moore  against  the  firm  of  Rugg  &  Bryan,  to 
recover  damages  for  a  breach  of  contract 

On  the  trial,  before  Livingston,  P.  J.,  it  appeared  that  in  July,  1879, 
the  defendants,  who  were  grain  dealers  in  Peoria,  Illinois,  Uirough 
their  agent  in  Lancaster,  sold  to  the  plaintiff  six  car-loads  of  com  at 
a  certain  price  per  bushel,  to  be  delivered  on  cars  at  Landisville. 
On  August  16th,  the  first  car  arrived,  and  also  two  drafts.  Plaintiff 
pud  the  first  draft,  and  wrote  asking  wh}-  the  remaining  cars  did  not 
arrive.  On  August  21st  a  second  car  arrived,  and  about  the  same 
time  a  letter  from  defendants  stated  that  all  the  grain  was  shipped, 
and  called  for  payment. 

Plaintiff  got  the  com  from  the  second  car  fh>m  the  station  agent 
without  presentation  of  the  bill  of  lading,  and  refused  to  pay  the  draft 
until  the  four  remaining  cars  should  be  heard  from.  When  defendants 
heard  of  this  refusal  to  pay  they  at  once  notified  plaintiff  that  they 
rescinded  the  contract. 

Plaintiff  finally  paid  the  draft  through  the  station  agent,  and  sued 
for  the  failure  to  deliver  the  four  car-loads. 

Plaintiff  testified  at  the  trial  that  the  corn  was  all  to  be  delivered 
within  two  weeks,  the  cars  to  be  a  day  or  two  apart,  so  that  it  could 
be  conveniently  unloaded,  and  that  he  had  a  right  to  inspect  the  same 
before  paying  the  draft. 

Defendants'  witness,  Clark,  testified  that  the  sale  was  of  six  car- 
loads, and  that  the  same  were  to  be  paid  for  at  a  fixed  rate  per  bushel 
on  delivery  by  means  of  the  acceptance  and  payment  of  a  sight  draft ; 
that  there  was  no  agreement  that  plaintiff  should  have  the  privilege  of 
inspecting  the  com  before  payment  ^^  My  instractions  were  to  sell  on 
sight  draft,  and  I  so  sold  it" 

There  was  some  testimony  that  the  defendants  understood  that 
plaintiff  was  only  to  have  two  car-loads. 

The  defendants  presented  \;he  following  point :  *- 

^*  If  the  jury  believe  that  Rugg  &  Bryan's  agent  at  Lancaster  had 
no  authority  to  sell  com  in  any  other  way  than  upon  '  sight  draft  with 
bill  of  lading  attached,'  and  John  H.  Moore,  the  plaintiff,  refused  to 
honor  or  accept  a  sight  draft  of  Rugg  &  Bryan,  the  defendants,  for 
any  of  this  corn,  the  verdict  must  be  for  the  defendants.''  Answer: 
Refused.     (Fourth  assignment  of  error.)  :  — 

The  oourt  charged  the  jury  inter  alia^  as  follows : 


SECT.  IL]  BUGQ  and   BBYAN  V.   MOOBE.  119 

*'  They  shipped  two  car-loads  of  corn  to  Mr.  Moore,  or  rather  shipped 
here  in  their  own  name,  with  orders  to  notify  Mr.  Moore,  and  sent  a 
sight  draft  for  the  amount  of  each,  attached  to  the  bill  of  lading,  to 
bank ;  their  action  in  so  doing  would  seem  to  indicate  that  they  under- 
stood the  contract  as  plaintiff  and  Mr.  Clark  says  it  was  made,  as  to 
manner  of  shipment,  payment  by  sight  drafts,  prices,  etc.  Those  two 
car-loads  were  received  by  Mr.  Moore  and  they  hare  been  paid  for,  so 
we  have  nothing  to  do  with  them  in  this  case.  (Third  assignment 
of  error.)  .  .  . 

**  If  the  jury  from  the  evidence  find  the  contract  to  have  been  as 
stated  in  the  testimony  of  the  defendants,  and  made  with  Moore  by 
defendants,  through  their  agent,  it  was  an  entire  contract,  and  defend- 
ants were  bound  to  furnish  and  deliver  the  corn  before  demanding  pay, 
and  if  they  fuled  so  to  do  they  would  be  liable  in  damages  to  plaintiff 
if  he  suffered  loss. 

**  Kthe  jury  find,  fh>m  the  whole  evidence,  that  there  was  a  contract 
made  by  defendants,  through  their  agent,  with  plaintiff  for  the  sale  to 
him  of  six  car-loads  of  corn,  to  be  delivered  to  plaintiff  at  Landisville, 
at  different  times,  and  the  consideration  or  money  for  it  was  appor- 
tioned, or  to  be  paid  on  each  item  or  car-load,  and  not  entire  and  single, 
it  was  a  severable  contract,  and  refusal  to  honor  one  draft  would  not 
rescind  it,  and  plaintiff  would  be  entitled  to  recover  for  a  breach  of  it" 
(Fifth  assignment  of  error.) 

Verdict  and  judgment  for  plaintiff.  Defendants  then  took  this  writ 
assigning  for  error,  inter  aluij  the  refusal  of  these  points  and  the  portion 
of  the  chaise  as  above  set  forth. 

Eugene  G.  Smith  and  A,  J,  Steinman^  for  plaintiffs  in  error. 

JI,  M.  North  {E.  D,  North  with  him),  for  defendant  in  error. 

Mr.  Justice  Green  delivered  the  opinion  of  the  court,  October 
5th.  1885. 

This  case  comes  before  us  in  an  unsatisfactory  manner.  The  theory 
of  the  defence  was  that  the  contract  was  for  the  sale  and  delivery  of 
six  car-loads  of  corn  to  be  paid  for  at  a  price  per  bushel  on  the  delivery 
of  each  car-load,  by  means  of  the  acceptance  and  payment  of  a  sight  draft 
for  each  car-load.  There  was  evidence  in  support  of  this  theor}%  the  most 
prccise  and  persuasive  of  which  came  fh>m  the  plaintiff  on  the  witness 
stand,  and  from  his  act  of  accepting  and  paying  the  draft  drawn  for 
the  first  car-load.  He  also  said  the  price  was  to  be  by  the  bushel,  and 
named  the  amount,  45|  cents  for  yellow,  and  45}  for  mixed,  and  the 
defendants'  witness  concurred  that  the  price  was  to  be  by  the  bushel, 
but  did  not  name  the  price. 

The  chief  complaint  of  the  defendants  is,  that  under  the  charge  of 
the  court,  they  had  no  hearing  before  the  jury  on  their  theory  of  defence, 
and  a  careful  examination  of  the  charge  appears  to  sustain  the  com- 
plaint This  is  partly  the  fault  of  the  defendants,  because  they  might 
have  exhibited  their  theory  in  a  point  expressing  it  intelligibly,  and 
$8ked  the  instructions  of  the  court,  but  they  did  not  do  so.    The  only 
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point  they  did  present  mingled  a  question  of  the  authority  of  the  agent 
with  a  refusal  of  the  plaintiff  to  accept  any  draft,  and  asked  a  peremp- 
tory instruction  for  a  verdict  upon  those  two  matters  only,  when  they 
alone  would  not  necessarily  result  in  a  verdict  for  the  defendants,  even 
if  found  as  stated  in  the  point ;  that  would  depend  upon  other  facts 
not  expressed  or  provided  for  in  the  point.  We  cannot  say  therefore 
that  there  was  error  in  the  mere  refusal  to  affirm  the  point  in  the  terma 
in  which  it  was  propounded. 

But  in  other  respects  we  think  the  charge  tended  to  mislead  the  Jury, 
and  for  that  reason  the  case  must  be  reversed.  Thus,  the  learned  judge 
said  in  his  charge:  ''  If  the  jury,  from  the  evidence,  find  the  contract  to 
have  been  as  stated  in  the  testimony  of  the  defendants,  and  made  with 
Moore  by  the  defendants  through  their  agent,  it  was  an  entire  contract, 
and  defendants  were  bound  to  furnish  and  deliver  the  corn  before 
demanding  pay,  and  if  they  failed  so  to  do  they  would  be  liable  in 
damages  if  he  suffered  loss.  If  the  jury  find  from  the  whole  evidence 
that  there  was  a  contract  made  by  defendants  through  their  agent,  with 
plaintiff  for  the  sale  to  him  of  six  car-loads  of  corn  to  be  delivered  to 
plaintiff  at  Landisville  at  different  times,  and  the  consideration  or  money 
for  it  was  apportioned  or  to  be  paid  on  each  item  or  car-load,  and  not 
entire  or  single,  it  was  a  severable  contract,  and  refusal  to  honor  one 
draft  would  not  rescind  it,  and  plaintiff  would  be  entitled  to  recover  for 
a  breach  of  it"  According  to  this,  the  plaintiff  was  entitled  to  recover 
in  any  event,  whether  the  contriact  was  entire  or  severable,  and  the  only 
discretion  which  the  jury  had  was  to  assess  the  damages.  Nor  did  it 
matter  under  this  language  what  breaches  had  been  committed  by  the 
plaintiff.  If  he  had  refused  to  pay  for  the  corn  already  delivered  he 
could,  nevertheless,  require  the  defendant  to  continue  delivering,  if  the 
contract  was  entire ;  and  if  it  was  severable  the  failure  of  the  plaintiff 
to  perform  his  part  of  each  item  of  the  contract  did  not  authorize  the 
defendants  to  decline  performing  all  the  items  of  the  contract  on  their 
part ;  and  if  they  did  so  decline  the  plaintiff  could  mulct  them  in  dam- 
ages for  so  acting.  We  do  not  think  this  was  a  correct  view  either  of 
the  facts  of  the  case  or  of  the  rights  and  duties  of  the  parties.  It  does 
not  seem  to  us  that  the  contract  between  these  parties  was  an  entire 
contract  in  any  view  of  the  testimony.  No  witness  for  the  defendants 
or  for  the  plaintiff  testified  that  the  corn  was  all  to  be  delivered  before 
the  price  was  to  be  paid,  or  that  the  sale  was  a  sale  in  bulk,  the  whole 
consideration  being  an  entirety  and  to  be  paid  at  one  time.  In  Lucesco 
Oil  Co.  V.  Brewer,  16  P.  F.  S.  851,  we  held  that  whether  a  contract  was 
severable  or  entire  depended  upon  the  character  of  the  consideration, 
thus :  ^^  It  is  the  consideration  to  be  paid  and  not  the  subject  or  thing 
to  be  performed  that  determines  the  class  to  which  a  contract  belongs. 
Its  entirety  or  separableness  depends,  not  upon  the  singleness  of  its 
subject  or  the  multiplicity  of  the  items  composing  it,  but  upon  the 
entireness  of  the  consideration,  or  its  express  or  implied  apportionment 
to  the  several  items  constituting  its  subject    If  the  consideration  is 
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single  the  contract  is  entire,  whatever  the  number  or  yariety  of  the 
items  embraced  in  its  subject ;  but  if  the  consideration  is  apportioned 
expressly  or  impliedly  to  each  of  these  items  the  contract  is  severable." 
As  the  defendants'  witness,  Clark,  testified  that  he  sold  six  car-loads, 
deliverable  at  different  times,  and  payable  at  a  price  per  bushel  by 
drafts  at  sight,  there  was  an  entire  absence  of  an  express  agreement 
that  the  whole  price  of  all  the  car-loads  was  to  be  be  paid  at  one  time,  and 
after  the  delivery  of  the  entire  quantity,  and  a  strong  inference  that 
drafts  at  sight  were  to  be  payable  whenever  drawn  and  at  each  delivery. 
It  was  error,  therefore,  for  the  learned  court  below  to  say  absolutely 
that  if  the  defendants'  testimony  was  believed  the  contract  was  entire. 
The  question  as  to  the  character  of  the  contract  should  have  been  sub- 
mitted to  the  jury  upon  all  the  evidence,  and  then  they  would  have 
considered  it  upon  the  testimony  both  of  the  plaintiff  and  the  defend- 
ants, and  viewed  in  this  manner  they  could  not,  consistently  with  the 
evidence,  have  found  an  entire  contract. 

Then  they  should  have  been  told  that  if  it  was  the  contract  of  the 
parties  that  the  corn  was  to  be  paid  for  at  each  delivery,  whether  one 
car  or  more,  and  the  plaintiff  refused  to  pay  for  a  delivery  which  had 
been  accepted  by  him,  without  some  sufficient  reason  for  such  refusal, 
he  thereby  authorized  the  defendants  to  rescind,  and  if  within  a  reason^ 
able  time  thereafter  they  exercised  their  right  of  rescission,  the  contract 
was  at  an  end,  and  the  plaintiff  could  not  recover.  This  view  is  ex- 
pressed with  reference  to  the  state  of  the  evidence  exhibited  upon  the 
present  record.  Whether  a  contract  when  severable  is  of  such  a  char- 
acter that  one  party  may  refuse  to  perform  his  part  as  to  one  of  the 
terms,  and  nevertheless  require  the  other  party  to  continue  full  per- 
formance of  his  part  of  each  term  upon  peril  of  damages  for  non-per- 
formance, is  a  much  vexed  question  upon  which  neither  the  English  nor 
the  American  courts  are  agreed,  and  as  to  which  it  is  not  eas}^  to  state 
a  uniform  rule.  In  this  State  we  have  held  that  where  a  contract  con- 
sisted of  several  entirely  distinct  and  independent  parts,  each  of  which 
could  be  performed  without  reference  to  the  others,  a  failure  of  one  of 
the  parties  to  perform  one  of  the  terms  did  not  authorize  the  other  to 
rescind  the  whole  contract  and  refuse  performance  of  the  other  terms 
by  the  party  in  default  in  the  first  instance,  when  such  further  perform- 
ance was  subsequently  tendered.  Morgan  v,  McEee,  27  P.  F.  S.,  228. 
But  in  this  case  there  were  eight  separate  contracts,  each  for  the  deliv 
ery  of  500  barrels  of  oil  at  fixed  times  and  a  specified  price.  The  action 
was  on  three  of  them  by  the  seller  against  the  buyer  for  refusing  to 
accept  after  default  in  a  deliver}',  and  the  question  arose  on  a  rejected 
offer  to  prove  that  the  contract  was  entire  for  4,000  barrels,  that  the 
first  four  deliveries  were  accepted  and  paid  for,  that  the  fifth  delivery 
was  defaulted  by  the  seller,  and  that  when  the  next  delivery  was  ten- 
dered by  the  seller  the  buyer  gave  notice  of  an  election  to  rescind  on 
account  of  the  previous  month's  default,  and  declined  acceptance  of 
either  that  or  the  subsequent  deliveries.     We  held  that  the  offer. could 
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not  be  received  becaase  it  contradicted  the  written  contracts  bj  parol 
teatimonj,  because  eacli  delivery  was  the  sabject  of  an  independent 
agreement,  the  breach  of  which  would  authorize  a  recoupment  in  dam- 
ages, but  not  a  rescission  of  the  other  contracts,  and  because  the  right 
of  rescission  was  not  exercised  within  a  reasonable  time.  The  case  is 
not  parallel  with  the  present,  and  contains  no  element  which  determines 
it.  Nor  is  the  case  of  Scott  v,  Kittaning  Coal  Co.,  8  Norr.  231,  any 
more  in  point  There  the  action  was  by  the  seller  against  the  buyer 
for  not  taking,  or  not  calling  for,  a  lai^e  part  of  an  entire  lot  of 
50,000  tons  of  coal  to  be  delivered  on  monthly  calls  by  the  buyer,  of 
6,000  tons  each,  after  having  taken  18,000  tons  which  were  called  for 
and  delivered,  but  not  in  exact  accordance  with  the  contract  The  de- 
fendants contended  that  inferior  coal  was  delivered  among  the  18,000 
tons,  and  that  they  were  thereby  defrauded  and  authorized  to  rescind  the 
contract  as  to  the  remainder  on  that  account.  But  we  held  that  while 
they  might  have  refused  to  accept  the  inferior  coal,  they  had  in  fact 
accepted  it  and  sold  it,  and  therefore  could  not  rescind  the  contract 
because  they  could  not  restore  the  inferior  coal,  and  had  never  notified 
plaintiffs  of  their  intent  to  rescind.  The  case  does  not  raise  the  ques- 
tion which  is  presented  in  this.  The  case  of  Reybold  and  Voorhees, 
6  Cas.  116,  is  more  closely  analogous  both  in  its  facts  and  in  the  char- 
acter of  the  question  determined.  The  action  was  brought  by  the  buyer 
against  the  seller  for  damages  for  not  delivering  peaches  under  a  con- 
tract to  deliver  the  seller's  entire  crop  and  receive  weekly  paj-ments  for 
all  peaches  delivered  during  each  week.  The  bu3'er  defaulted  in  his 
payment  for  the  first  week.  The  seller  continued  to  deliver  on  the 
Monday  following,  but  receiving  no  payment  he  on  Tuesday  stopped 
his  deliveries.  The  buyer  on  the  next  day  offered  to  pay,  and  asked  to 
have  the  deliveries  continued,  which  the  seller  refused,  and  thereupon 
the  action  was  brought. 

Lowrie,  C.  J.,  in  speaking  of  the  rights  and  duties  of  the  parties  in 
these  circumstances,  said :  ^^  The  plaintiffs  broke  their  contract  by  not 
paying  up  on  Saturday,  and  the  defendant  had  a  right  then  to  rescind 
it  and  seek  another  market  He  continued  another  da}'  to  execute  it 
on  his  side  and  again  the  plaintiffs  failed.  Then  he  rescinded,  and  a 
day  or  two  afterward  the  plaintiffs  came  and  were  willing  to  pay.  We 
think  they  were  too  late.  To  relieve  them  would  be  to  change  their 
contract  without  cause,  which  we  cannot  do."  Other  courts  have  held 
similar  doctrine  in  similar  circumstances,  as  in  Bradley  v.  King,  44  HI. 
339;  Dwinel  v.  Howard,  30  Me.  258;  Stephenson  v.  Cady,  117  Mass. 
6  ;  Haines  v.  Tucker,  50  N.  H.  307 ;  The  King  Philip  Mills  v.  Slater, 
12  R.  1. 82.  In  the  case  at  bar,  it  does  not  appear  that  particular  times 
of  delivery  were  fixed,  nor  the  quantity  of  each  delivery.  But  it  does 
appear  in  the  testimony  of  both  parties  that  payments  were  to  be  made 
when  deliveries  were  made. 

The  defendants'  witness  said  the  corn  was  to  be  paid  for  on  sight 
drafts,  but  did  not  say  at  what  times  or  for  what  quantities  of  com  they 
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were  to  be  drawn.  The  plaintiff  said  drafts  were  sent  with  bill  of  lading 
attached,  and  he  paid  the  first  and  refused  to  pay  the  seoond,  because 
le  wanted  to  see  whether  the  defendants  had  shipped  or  would  ship  all 
the  com.  This  was  not  a  sufficient  reason  for  refusing  to  pay  after 
he  had  accepted  and  received  the  com.  If  then  the  contract  required 
payments  on  deliveries,  and  the  plaintiff  wilfully  refused  payment  ac- 
cording to  the  contract,  he  thereby  authorized  defendants  to  rescind  at 
their  option. 

The  defendants  did  give  notice  of  rescission  at  once  if  payment  was 
not  made  of  the  draft  for  the  last  delivery,  and  it^  was  not.  We  think 
this  right  of  rescission  was  exercised  within  a  re&sonable  time.  We 
sustain  the  third  and  fifth  assignments. 

Judgment  reversed  and  venire  de  novo  awarded^ 


GEORGE   CAHEN,  Respondent,    v.  JOHN   R  PLATT  n  al., 

Appellants. 

New  Yobk  Court  of  Appeals,  April  9-17,  1877. 

[Beported  in  69  New  York,  348.] 

Appeal  from  judgment  of  the  General  Term  of  the  Superior  Court 
of  the  City  of  New  York,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  yerdict.     (Reported  below,  8  J.  &  S.  483.) 

This  action  was  brought  to  recover  damages  for  the  alleged  breach  of 
a  contract  of  purchase  and  sale. 

^  Hull  Gosl  Ca  V.  Empire  Coal  Co.,  113  Fed.  Bep.  (C.  C.  A.)  256 ;  Stakes  v.  Baan, 
18  Fla.  656;  Branch  v.  Palmer,  65  Ga.  210;  Sayannih  loe  Co.  v,  American  Transit 
Co.,  1 10  Oa.  142 ;  Bradley  v.  King,  44  111.  839 ;  Hera  v.  Dawson,  149  IlL  138 ;  Cortis]!;. 
Gibney,  59  Md.  131 ;  McGrath  v.  Gegner,  77  Md.  331 ;  Baltimore  v,  Schanb,  54  AtL 
Bep.  (Md.)  106 ;  Palmer  v.  Breen,  34  Minn.  39 ;  Berthold  p.  St.  Louis  Construction 
Co.,  165  Mo.  2S0;  Gardner  i%  Clark,  21  N.  T.  399 ;  Kokomo  Co.  o.  Inman,  134  N.  Y. 
92 ;  American  Broom  Co.  v.  Addickes,  42  N.  T.  Supp.  871 ;  Johnson  v.  Tyng,  43  N.  T. 
Snpp.  435;  Reybold  v.  Voorheee,  30  Pa.  116 ;  Eaeton  t7.  Jones,  193  Pa.  147,  ace.  See 
also  Raabe  v.  Sqnier,  148  N.  T.  81. 

Monarch  Cycle  Co.  v.  Royer  Wheel  Co.,  105  Fed.  Rep.  324 ;  Weet  v,  Bechtel,  125 
Mich.  144 ;  Blackburn  v,  Reilly,  47  N.  J.  L.  290 ;  Otis  v,  Adams,  56  N.  J.  L.  38,  contra. 
See  also  Johnson  Forge  Co.  v.  Leonard  (DeL),  57  L.  R.  A.  225 ;  Winchester  i;.  Newton, 
2  Allen,  492 ;  Beatty  v.  Howe  Lumber  Co.,  77  Minn.  272 ;  Trotter  v.  Heckscher,  40 
N.  J.  £q.  612 ;  Lncesco  Oil  Co.,  v.  Brewer,  66  Pa.  351 ;  Tucker  v.  Billings,  3  UUh,  82. 

Non-payment  of  an  instalment  under  a  building  contract  or  similar  contract  baa 
been  held  to  justify  cessation  of  work.  PhiUips  Co.  v.  Seymour,  91  U.  S.  646 ;  Cox  v. 
McLaughlin,  54  Cal.  605  ;  Dobbins  o.  Higgins,  78  HI.  440;  Keeler  v.  Clifford,  165  IlL 
544 ;  Geary  v.  Bangs,  37  HL  App.  301 ;  Shute  i;.  Hennessy,  40  Iowa,  352 ;  McCuUough 
V.  Baker,  47  Mo.  401 ;  Bean  v.  MiUer,  69  Mo.  384 ;  Mugan  v.  Regan,  48  Mo.  App.  461 ; 
Graf  V.  Cunningham,  109  N.  Y.  369 ;  Thomas  v.  Stewart,  132  N.  T.  580;  MiUer  v. 
Soniran,  33  S.  W.  Rep.  (Tex.  CIt.  App.)  695 ;  Bennett  v,  Shanghnessy,  6  Utah,  273; 
Pk«ble  V,  Bottom,  27  Vt  249.    See  also  Rioux  0.  Ryegate  Brick  Co.,  72  Vt.  148. 

CampbeU  v.  McLeod,  24  Nova  Scotia,  66,  contra. 
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The  facts  appear  sufficiently  in  the  opinion. 

Wm,  P.  Chambers^  for  the  appellants. 

Jho,  JE.  Parsons,  for  the  respondent 

Earl,  J.  In  September,  1872,  at  the  city  of  New  York,  the  plidntiff 
sold  to  the  defendants  10,000  boxes  of  glass,  at  seven  and  one-half  per 
cent  discount  from  the  tariff  price  of  July,  1872,  to  be  paid  for  in  gold, 
at  New  York  upon  delivery  of  invoice  and  bill  of  lading,  by  bills  of 
exchange  on  Antwerp.  The  glass  was  to  be  of  approved  standard 
qualities,  and  was  to  be  shipped  on  board  of  sailing  vessels  at  Antwerp, 
and  to  be  at  the  risk  of  the  defendants  as  soon  as  shipped,  and  they 
were  to  insure  and  pay  the  freight  and  custom  duties.  The  glass  was 
to  be  delivered  during  the  months  of  October,  November,  and  December, 
1872,  and  January,  1873.  In  pursuance  of  this  contract,  the  plaintiff 
delivered  to  the  defendants  4,924  boxes  of  glass,  for  which  they  paid. 
They  refused  to  receive  any  more,  and  this  action  was  brought  to 
recover  damages  consequent  upon  such  refusal. 

The  defendants  claimed,  and  gave  evidence  tending  to  prove,  that  the 
glass  delivered  was  not  of  approved  standard  quality,  and  hence  that 
they  had  the  right  to  refuse  to  take  the  balance. 

While  some  months  after  the  glass  was  delivered  the  defendants  com- 
plained of  its  qualit}^  they  at  no  time  offered  to  return  it,  or  gave  plain- 
tiff notice  to  retake  it  They  received  it  under  the  contract,  and  it  is 
not  important  in  this  action  to  determine,  as  no  counterclaim  is  set  up, 
whether  or  not  a  right  of  action  for  damages  on  account  of  the  inferior 
quality  of  the  glass  survived  the  acceptance.  The  fact  that  the  glass 
delivered  and  received  upon  the  contract  was  inferior  did  not  give  them 
the  right  to  repudiate  the  contract  altogether.  They  could  demand 
better  glass,  and  when  the  plaintiff  offered  to  deliver  the  balance,  if  it 
was  inferior,  they  could  refuse  to  accept  it.  But  if  plaintiff  was  ready 
and  willing  to  deliver  for  the  balance  such  glass  as  the  contract  called 
for,  they  were  bound  to  receive  it.  Here  the  plaintiff  requested  them  to 
take  the  balance  of  the  glass,  and  they  refused  to  take  any  more,  and 
thus  repudiated  and  put  an  end  to  the  contract.  There  was  no  proof 
that  the  plaintiff  insisted  upon  delivering  inferior  glass,  or  that  he  was 
not  ready  and  willing  to  deliver  glass  of  the  proper  quality.  They  did 
not  take  the  position  that  they  were  willing  to  receive  glass  of  approved 
standard  quality,  but  refused  to  take  an}-  more  glass  under  the  contract 
There  was,  therefore,  such  a  breach  of  contract  as  entitled  the  plaintiff 
to  recover  such  legal  damages  as  he  sustained  by  the  breach. 

All  concur.  Judgment  reversed.^ 

1  A  portion  of  the  opinion,  relating  to  the  meaiare  of  damages,  la  omitted. 
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FUNY    CADWELL   ajxd   Akotheb   v.    EZEEIEL   BLAKB   ▲» 

Akothxb. 

BuFHEMB  Judicial  Coubt  of  Massachusbtts,  Seftembeb  Tbbm,  1856. 

[Reported  m  6  Gray,  402.] 

Acnov  or  ooktract,  commenoed  on  the  5th  of  April,  1854,  by  the 
assignees  in  insolvency  of  David  Ames  and  John  Ames,  npon  an  agree- 
ment in  writing  made  by  the  latter  with  the  defendants  on  the  26th  of 
January,  1858. 

The  following  are  the  material  parts  of  that  agreement:  ^^The  said 
D.  &  J.  Ames  hereby  sell  to  the  said  Blake  &  Valentine  all  the  right, 
title,  and  interest  which  the  said  D.  &  J.  Ames  have  in  the  machinery 
and  fixtures  now  at  their  paper-mill  at  Chicopee  Falls.  They  also 
agree  that  said  Blake  &  Valentine  shall  have  the  right  which  said  D.  &  J. 
Ames  have  to  manufacture  white  paper,  made  fh>m  straw  and  other 
materials ;  which  right  has  been  assigned  to  said  D.  &  J.  Ames  by  Jean 
Theodore  Coupier  and  Marie  Amadee  Charles  Millier,  and  as  described 
in  the  application  of  said  D.  &  J.  Ames  for  letters-patent  of  the  United 
States.  They  also  agree  to  instruct  the  said  Blake  &  Valentine  fully 
in  the  art  and  mystery  of  preparing  the  straw  and  other  materials,  and 
manufkctnring  the  same  into  paper,  and  to  communicate  to  them  from 
time  to  time  all  the  improvements  which  they,  the  said  D.  &  J.  Ames, 
shall  make  In  said  art,  and  give  them  the  benefit  thereof;  which  in- 
structions the  said  Blake  &  Valentine  are  to  keep  secret,  so  fkr  as 
secrecy  can  be  preserved  consistently  with  their  business." 

^^The  said  Blake  &  Valentine  are  to  pay  for  said  machinery  and 
fixtures  four  thousand  dollars,  in  four  equal  annual  payments,  with 
annual  interest  fh)m  date.  Payment  is  to  be  made  in  paper,  manufac- 
tured according  to  the  process  above  mentioned,  at  the  market  price  of 
such  paper  at  the  time  when  each  payment  shall  become  due,  the  paper 
to  be  delivered  at  the  Western  Railroad  freight  depot  in  Springfield. 
They  also  agree  to  take  possession  of  said  machinery  and  fixtures  by 
the  fourth  of  July  next,  and  proceed  as  soon  as  may  be  with  the  manu- 
facture ;  and  to  pay  to  said  D.  i&  J.  Ames  for  the  right  to  manufacture 
said  white  paper "  a  certain  share  of  the  profits,  if  the  profits  exceed 
two  cents  a  pound ;  otherwise  nothing. 

^^  If  an}'  dispute  or  disagreement  shall  arise  between  the  parties  in 
regard  to  the  estimate  of  the  profits,  it  shall  be  referred  to  three  disin- 
terested men,  one  to  be  chosen  by  each  party,  and  the  third  by  the  two 
referees,  and  the  award  shall  be  binding  on  the  parties." 

^'  If  the  said  D.  &  J.  Ames  shall,  upon  request,  refuse  to  teach  the 
said  Blake  &  Valentine  the  art  of  making  said  paper  as  above  men- 
tkmed,  they  shall  forfeit ,  as  liquidated  damages,  distinct  fh>m  all  the 
other  liabilities  under  this  contract,  the  sum  of  four  thousand  dollars.** 
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The  declaration  set  forth  the  agreement,  and  averred  that  I>aTld 
Araes  and  John  Ames  delivered  said  machinery  and  fixtures  to  the  de- 
feiidants  according  to  the  terms  thereof,  and  the  defendants  accepted 
and  received  the  same ;  that  the  defendants  owed  the  plaintifb  tiiere- 
for  the  sum  of  one  thousand  dollars  with  interest,  and  also  the  interest 
due  on  four  thousand  dollars,  as  therein  stipulated;  and  that  the 
piaintiflb  had  been  ready  to  receive  the  paper  therein  specified,  yet 
the  defendants  had  not  delivered  the  same,  but  had  reftised  so 
to  do. 

Answer,  1st.  That  the  defendants  entered  into  said  agreement  upon 
the  consideration  and  for  the  purpose  of  securing  the  right  to  manufac- 
ture white  paper  from  straw  by  the  process  therein  named,  and  of  ob- 
taining the  necessary  instructions  in  said  art  and  mystery ;  that  D.  A 
J.  Ames  and  the  plaintiffs  had  failed  to  Ailfil  their  contract  in  this 
behalf,  and  had  neglected  and  reAised  to  secure  to  the  defendants  the 
right  to  manufacture  according  to  sud  process,  and  to  instruct  them  ic 
the  art  and  mystery  thereof,  although  repeatedly  requested  by  the  de- 
fendants so  to  do,  and  had  prevented  the  defendants  fix>m  using  said 
process.  2d.  That  there  had  been  a  failure  of  consideration  for  the 
contract  on  their  part ;  that  said  machinery  and  fixtures  were  of  no 
value  to  them  without  said  instructions  and  said  right  to  manufacture ; 
and  they  had  offered  to  return  them.  Sd.  That  D.  &  J.  Ames  were 
not  the  proprietors  of  said  right  to  manufacture,  and  had  not  at  the 
time,  nor  obtained  since,  any  effectual  assignment  thereof,  or  any  right 
to  contract  with  the  defendants  therefor ;  or  else  had  failed  to  avail 
themselves  of  such  assignment,  and  had  abandoned,  lost,  and  suffered 
themselves  to  be  deprived  of  the  right  to  use  said  process,  and  of  the 
patent  issued  therefor;  whereby  their  agreement  to  give  the  defend- 
ants such  right  had  been  defeated,  and  the  defendants  prevented  fh>m 
using  said  process  and  fh>m  manufacturing  said  paper.  4th.  That  the 
defendants,  by  such  failure  to  secure  to  them  said  right  and  to  give 
them  such  instructions,  had  been  prevented  fW>m  fUlfiUing  the  agree- 
ment on  their  part.  5th.  That  D.  &  J.  Ames  were  requested  to  teach 
the  defendants  the  art  and  mystery  of  making  said  paper  according  to 
said  process,  but  neglected  and  refUsed  so  to  do,  and  tiiereby  incurred 
ft  forfeiture  under  said  agreement  of  the  sum  of  four  thousand  dollars 
as  liquidated  damages;  which  the  defendants  claimed  the  right  to 
apply  to  offset  and  cancel  all  claims  of  the  plaintifib  under  tl.e  agree- 
ment. 

At  the  trial  in  this  court  the  defendants  admitted  the  execution  of 
the  agreement,  and  the  delivery  to  them  of  possession  of  the  paper- 
mill,  machinery,  and  fixtures  about  the  1st  of  March,  1853.  The  plain- 
tifib  then  rested  their  case. 

The  defendants  contended  that  the  plaintiffs  were  not  entitled  to 
recover,  without  proving  ^^  1st.  That  D.  A  J.  Ames  had  such  an  assign- 
ment of  the  right  as  their  contract  states :  2d.  That  they  had  availed 
themselves  of  it,  and  made  it  effectual  to  secure  to  themselves  the 
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patent,  or  at  least  a  right  to  manufketure  under  it  for  themselves  and 
the  defendants ;  3.  That  they  had  conveyt^d  or  secured  to  the  defend- 
ants the  right  to  use  the  process ;  4th.  That  they  had  instructed  the 
defendants  in  the  art  of  making  said  paper/' 

The  plaintiffa  denied  that  it  was  necessary  for  them  to  offer  any  fhr- 
ther  eVdence,  or  that  any  of  the  matters  alleged  in  the  answer  oonsti^ 
tuted  a  good  defence  to  the  action. 

Bigelow,  J.,  ruled  that  the  plaintifb  had  made  out  a  prima  faeiB 
case,  and  would  be  entitled  to  a  verdict  unless  the  defendants  went 
forward  and  offered  evidence  of  the  matters  set  out  in  their  answers  ; 
and  reported  the  case  for  the  determination  of  the  Aill  Court  upon  these 
two  questions :  1st.  The  correctness  of  his  ruling  as  to  the  sufficiency 
of  the  case  as  presented  by  the  plaintiflk ;  2d.  The  sufficiency  of  the 
grounds  of  defence  set  forth  in  the  answer ;  a  new  trial  to  be  had  if 
upon  either  of  these  points,  the  opinion  of  the  Court  should  be  in  favom- 
of  the  defendants. 

The  aiguments  and  decision  upon  this  report  were  had  at  the  last 
September  term. 

W.  G.  BaUt  and  J.  WdU^  for  the  defendants. 

F.  Chamherlin^  for  the  plaintiflis,  dted  Boone  o.  Eyre,  2  H.  Bl.  278, 
note ;  Stavers  v.  Curling,  3  Bing.  N.  C.  355 ;  Campbell  o.  Jones,  6  T. 
B.  572 ;  Lloyd  v.  Jewell,  1  Greenl.  356  ;  Enapp  v.  Lee,  3  Rck.  452 : 
Flatt  on  Cov.  90,  106 ;  Knight  v.  New  England  Worsted  Co.,  2  Cush. 
271 ;  Townsend  o.  Wells,  3  Day,  327 ;  Couch  v.  Ingersoll,  2  Pick.  300 : 
Pordage  v.  Cole,  1  Saund.  320,  and  note  4 ;  Franklin  v.  Miller,  4  Ad.  A 
El.  599. 

Shaw,  C.  J.  No  question  arises  in  the  present  case  as  to  the  plead- 
ing ;  the  declaration  is  perhaps  sufficient,  under  the  new  practice  act, 
to  enable  the  plaintiff  to  recover,  inasmuch  as  it  does  briefly  aver  the 
performance  on  the  part  of  D.  de;  J.  Ames,  and  the  plaintiffs,  their 
assignees  in  insolvency,  of  all  things  on  their  part  by  the  terms  of  the 
contract  to  be  performed.  But  it  is  a  question  of  proof :  did  the  plain- 
tiff offer  sufficient  proof  of  performance  on  their  part  to  enable  them 
to  recover?  This  again  depends  on  the  construction  of  the  contract, 
and  whether,  according  to  its  true  interpretation,  the  stipulation  for  the 
payment  of  $4,000  and  interest,  in  paper  to  be  manufactured  by  the 
process  contemplated  by  the  contract,  was  independent,  and  to  be  per- 
formed absolutely  by  such  payment ;  or  was  it  dependent  and  condi- 
tional, and  to  be  performed  only  on  condition  that  certain  other  things 
should  be  first  performed  on  the  part  of  the  said  D.  &  J.  Ames? 

The  contract  consists  of  several  articles  on  both  sides,  is  expressed 
In  terms  somewhat  brief,  and  it  is  not  easy  to  gather  fh>m  it  the  fhll  and 
dear  intent  of  the  parties.  The  great  purpose  of  the  contract  seems 
\o  have  been  for  D.  A  J.  Ames  to  transfer  to  the  defendants  a  right,  a 
vseftd  and  beneficial  right,  to  manufacture  and  sell  white  paper  in  so 
cheap  a  manner  and  in  such  quantities  as  to  yield  a  profit,  which  rij^ 
D.  &  J.  Ames  had  acquii^d  so  far  as  it  could  be  acquhed  by  assignment 
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before  patent,  and  of  which  they  were  expecting  to  become  the  paten 
tees  by  a  patent  to  be  regnlarlj  issued  by  the  competent  authority  of 
the  United  States.  The  particular  right  is  no  otherwise  specifically 
described  and  identified  than  as  a  right  which  had  been  assigned  to 
them  by  Coupler  &  Millier,  and  as  described  in  the  application  of  D.  & 
J.  Ames  for  letters-patent.  It  manifestly  looked  to  the  expectation 
that  D.  &  J.  Ames  were  to  be  the  patentees,  because  they  were  the 
assignees  and  had  applied  for  a  patent,  and  because  they  stipulated  to 
extend  to  the  defendants  aU  the  benefit  of  the  improvements  which 
they  should  make. 

In  construing  a  mutual  agreement,  in  which  there  are  several  stipu- 
lations on  both  sides,  the  question,  whether  one  is  absolute  and  inde- 
pendent, or  conditional  and  made  to  depend  on  something  first  to  be 
done  on  the  other  side,  does  not  depend  on  any  particular  form  of 
words,  or  upon  any  collocation  of  the  different  stipulations ;  but  the 
whole  instrument  is  to  be  taken  together,  and  a  careful  consideration 
had  of  the  various  things  to  be  done,  to  decide  correctly  the  order  in 
which  they  are  to  be  done. 

It  is  contended  that,  as  the  machinery  and  fixtures  were  tc  become 
the  property  of  the  defendants  at  once,  at  a  fixed  price  of  $4,000,  paya- 
ble at  a  certain  time,  they  were  to  pay  for  them  at  all  events,  whether 
the  manufacture  of  paper  by  the  new  process  should  go  on  or  not. 
There  would  be  more  force  in  this  argument  if  it  appeared  that  the  fix- 
tures and  machinery  thus  sold  were  adapted  to  the  general  purposes  of 
paper-making,  and  had  a  market  value,  independently  of  the  new  pro- 
cess, and  especially  if  the  time  for  making  the  payment  luul  been  fixed 
at  a  time  before  the  acts  to  be  done  on  the  other  side. 

But  in  this  case,  for  aught  that  appears,  the  machinery  and  fixtures 
would  be  of  little  value  except  for  manufacturing  by  the  new  process. 
And  possibly  the  defendants  may  have  stipulated  to  pay  a  sum  greater 
than  their  value  for  these  artides,  in  consideration  of  the  advantages 
expected  from  the  whole  contract. 

The  stipulation,  that  the  price  of  the  machineiy  and  fixtures  should 
be  paid  at  a  fixed  time,  affords  no  criterion  for  determining  that  the 
stipulation  is  independent;  because  there  was  ample  time  before  the 
first  paj^ment  for  D.  &  J.  Ames  to  transfer  the  machinery,  afibrd  all 
the  necessary  instruction,  execute  and  deliver  a  license  conveying  to 
the  purchasers  a  right  to  manufacture,  and  do  all  other  acts  relied  on  as 
conditions  precedent. 

But  the  strong  ground  on  which  the  Court  are  of  opinion  that  these 
acts  of  D.  &  J.  Ames  were  conditions  precedent  is,  that  these  payments 
were  to  be  made  by  a  delivery  of  paper,  to  be  manufactured  by  this 
new  process  from  straw  and  other  materials,  at  the  then  market  value. 
This  process  is  recognized  and  represented  in  the  contract  itself  as  an 
art  and  mystery,  to  be  kept  secret  as  far  as  practicable,  not  yet  patented, 
and  of  which,  therefore,  there  was  no  specification  in  the  patent-offlce, 
ftx>m  which  the  process  could  be  leamerl.    The  machinery  sold  may 
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have  been  tHat  of  the  inyentors,  adapted  to  the  making  of  pa^)er  bj 
this  process. 

It  seems  to  us  that  these  two  stipulations,  to  deliver  the  machinery 
and  to  give  the  instruction,  stand  upon  the  same  footing,  because  both 
were  necessary  to  the  making  of  pai)er  by  this  process.  The  stipula- 
tion to  instruct  in  the  art  and  mystery  was  absolute  and  affirmative,  like 
that  to  deliver  the  machinery,  not  dependent  on  request.  There  was  a 
distinct  stipulation,  that  if  they  should  refhse  to  instruct  on  request, 
they  should  be  liable  to  liquidated  damages ;  but  it  has  a  distinct  object, 
and  does  not  supersede  the  other. 

Without  instruction  in  this  art  and  mystery,  the  defendants  might 
not  know  the  method  of  preparing  the  straw  and  using  the  machinery ; 
without  these,  this  kind  of  paper  could  not  be  made,  it  could  have  no 
market-price,  the  defendants  could  not  make  it,  and  of  course  could  not 
deliver  it. 

When  in  the  order  of  events  the  act  to  be  done  by  the  one  party 
must  necessarily  be  done  before  the  other  can  be  done,  it  is  necessarily 
a  condition  precedent,  although  there  be  a  stipulation  for  liquidated 
damages  for  the  breach  on  each  side,  and  although  there  be  a  fixed 
future  time  for  payment,  sufficiently  distant  to  have  the  work  done  in 
the  mean  time.  Suppose  B.  agrees  to  build  at  his  own  shop  a  carriage 
for  A.,  of  A.'s  materials ;  A.  stipulates  seasonably  to  furnish  materials, 
and  to  pay  B.  in  four  months ;  and  each,  upon  failure,  stipulates  to  j)&j 
a  sum  as  liquidated  damages.  The  furnishing  or  tendering  the  mate- 
rials by  A.  is  a  condition  precedent.  Without  it  B.  cannot  perform. 
He  must  buOd  it  of  A.'s  materials.  Even  building  it  of  his  own  would 
not  be  a  performance.  B.  has  his  shop,  his  tools,  and  his  workmen  all 
leady,  but  A.  does  not  fbmi^  the  materials.  If  B.  sues  A.,  averring 
readiness  to  perform,  he  may  recover.  But  if  A.  sues  B.  for  not  build- 
ing the  carriage,  it  would  be  a  good  answer  that  A.  himself  had  not 
furnished  the  materials ;  because,  whatever  else  the  contract  may  con- 
tain, this  is  in  its  nature  a  condition  precedent. 

The  Court  are  therefore  of  opinion  that  the  plaintiffs,  as  a  part  of 
their  own  case,  should  not  only  have  averred,  but  should  have  ofllered 
proof  at  the  trial,  that  D.  &  J.  Ames  gave  Ml  and  ample  and  reasona- 
ble instruction  to  the  defendants,  or — which  is  of  the  same  legal  effect 
in  matters  of  contract  for  doing  specific  acts  —  that  they  tendered  and 
offered  such  instruction  in  regard  to  the  preparation  of  the  material 
and  the  use  of  the  machinery,  to  enable  them  to  make  the  paper  in  the 
manner  and  of  the  material  proposed,  which  the  defendants  declined 
receiving. 

The  Court  are  also  inclined  to  the  opinion  that  the  legal  effect  of  the 
■tipolation  of  D.  &  J.  Ames  with  the  defendants  was,  that  they  should 
have  a  fhll  right  to  manufacture  paper  by  the  process  therein  indicated* 
whatever  the  nature  of  the  right  then  was  or  might  become  by  Uie 
obtaining  of  a  patent,  which  it  appears  by  the  contract  they  expected 
to  obtain,  or  in  failure  of  such  patent,  such  right  as  they  should  hold 
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from  the  assignment  to  them  by  Coupler  &  Millier.  They  were  em- 
barking in  a  new  and  expensive  enterprise ;  and  should  another  person 
obtain  a  patent,  which  might  happen,  they  might  be  placed  in  a  situa- 
tion in  which  they  could  not  cany  on  the  manufacture  without  inftinging 
the  right  of  another.  If  the  patent  was  obtained  by  D.  &  J.  Ames,  it 
seems  to  us  that  they  should  have  tendered  to  the  defendants  an  assign- 
ment of  the  patent,  or  at  least  a  right  under  it ;  or  that,  if  the  applica- 
tion was  still  pending,  or  had  been  denied,  and  there  was  no  patent, 
that  fact  should  have  been  averred.  But  we  have  not  placed  our  deci- 
sion ordering  a  new  trial  mainly  on  that  ground ;  but  throw  out  the 
suggestion  for  the  consideration  of  parties,  should  a  new  trial  be  had. 

But  there  is  another  ground  upon  which  the  court  are  of  opinion  that 
a  new  trial  ought  to  be  had.  Perhaps  both  points  reserved  in  the 
report  depend  substantially  upon  the  same  question  of  construction  of 
this  contract,  namely,  whether  any  of  the  stipulations  of  D.  &  J.  Ames 
constituted  conditions  precedent ;  because,  if  they  did,  and  so  far  as 
they  did,  and  the  defendants  have  averred  the  performance  of  them, 
they  would,  if  proved  by  the  defendants,  as  they  offered  to  do,  be  a 
good  defence.  Upon  looking  at  the  answer,  we  think  that,  even  if  the 
plaintiff^  had  made  out  a  primd  facie  case,  several  of  the  facts  stated 
in  the  answer  would  have  been  competent  for  the  defendants  to  prove ; 
and,  if  proved,  would  have  been  available  in  defence,  either  by  way  of 
bar,  or  in  redtlction  of  damages.  Nbw  trial  ordered. 

The  plaintiffs  then  amended  their  declaration  by  inserting  an  aver- 
ment ^^  that  the  said  D.  &  J.  Ames  instructed  the  defendants  in  the  art 
and  mystery  of  preparing  the  straw  and  other  materials,  and  manufac- 
turing the  same  into  paper,  and  offered  them  ftirther  instructions  if  they 
should  need  it,  and  fiill  examination  of  the  premises  of  the  said  D.  Jb 
J.  Ames,  and  permission  to  take  dimensions,  and  to  be  shown  the  use 
and  application  of  whatever  they  might  desire  to  inquire  about,  and  to 
give  them  all  needfhl  information  which  they  should  require." 

The  defendants  demurred  to  the  declaration,  for  that  it  did  not  state 
a  legal  cause  of  action,  substantially  in  accordance  with  the  rules  con- 
tained in  the  Statute  of  1852,  c.  312  ;  ^'  because  it  does  not  allege  that 
the  plaintiffs,  or  said  D.  &  J.  Ames,  had  secured  to  the  defendants  the 
right  to  manufacture  paper  by  the  process  named  in  said  contract,  nor 
that  the  defendants  have  the  right  to  manufactiure  according  to  the 
terms  of  the  contract.*' 

Batet  and  Wells^  for  the  defendants. 

R.  A,  Chapman  and  ChamherUn^  for  the  plaintiffs. 

Shaw,  C.  J.  The  Court  are  of  opinion  that  this  demurrer  is  wdl 
taken  and  must  be  sustained.  It  is  true  there  is  no  warranty  in  terms 
of  a  right  to  manufacture  paper  by  the  process  referred  to ;  but  we  think 
such  a  warranty  and  condition  results  fh)m  the  provisions  of  the  con- 
tract, the  whole  of  which  must  be  taken  together.  D.  &  J.  Amos  agree 
that  the  defendants  shall  have  the  right  to  manufacture  white  pi^iei 
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fhxm  straw  and  other  materials,  which  right  has  been  assigned  to  D.  A 
I.  Ames  by  Coupier  and  MiUier.  It  is  not  merely  hypothetical,  sach 
Tight  as  they  have,  if  they  have  any ;  but  an  express  stipulation  that 
they  shall  have  the  right,  and  an  affirmative  averment  of  the  fact  that 
s  it  has  been  assigned  to  them,  so  that  they  have  the  power  to  assure  it, 
\  with  an  intimation  that  the  assignment  is  of  such  a  character  as  to 
induce  them  to  apply  for  a  patent,  which,  if  granted,  would  secure  to 
themNftn  exclusive  right.  If  they  had  such  an  assignment,  whethei 
they  obtained  a  patent  or  not,  it  would  prevent  any  other  person  ttom 
obtaining  a  patent  so  as  to  exclude  them  from  the  right.  Such  a  stipu- 
lation, accompanied  with  such  an  express  undertaking  that  they  held 
such  an  assignment,  amounted  to  a  stipulation  that  no  other  person 
should  have  such  right  as  to  exclude  then*  therefh>m ;  and  that,  either 
by  a  grant  of  the  patent-right  from  D.  &  J.  Ames  if  they  obtained  one, 
or  by  common  right  if  none  should  be  obtained,  the  defendants  should 
have  the  right  to  manufacture  by  this  new  and  peculiar  process.  When 
we  consider  that  the  whole  object  of  the  contract  was  to  enable  the 
defendants  to  manuflMsture  by  this  process ;  that  the  consideration  of 
the  undertakings  of  the  defendants  was  their  right  and  power  so  to 
manufacture  paper ;  that  the  debt  was  to  be  paid  in  paper  thus  to  be 
manufactured;  that  without  such  right  the  machinery  and  fixtures 
might  be  of  little  value  to  them,  and  the  teaching  of  an  art  they  could 
not  practise,  without  infringing  the  rights  of  others,  wholly  useless,  the 
conclusion  seems  inevitable,  that  the  enjoyment  of  a  right  to  use  this 
art  and  process,  patented  or  unpatented,  was  regarded  by  the  parties 
as  a  condition,  without  a  performance  of  which  on  the  part  of  D.  &  J. 
Ames,  or  those  who  claim  under  them,  the  defendants  are  not  bound 
to  make  the  stipulated  payments*  Demurrer 
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CoTEKANT  on  an  indenture,  dated  the  8d  of  March,  1827,  whereby 
the  defendant,  in  consideration  of  8,100/.,  baigained,  sold,  and  assigned 
to  the  plaintiff  certain  dividends,  interest,  and  annual  produce,  from 
time  to  time  due  and  payable  or  to  arise  from  and  after  the  decease  oi 
one  EUza  Robson,  during  the  natural  life  of  the  defendant,  if  he  should 
sorvive  her ;  to  have,  hold,  receive,  and  take  the  dividends,  dE;o.,  there- 
by assigned  unto  the  plaintiff,  his  executors,  ^.,  from  and  after  the 
decease  of  the  said  Eliza  Robson,  for  and  during  the  natural  life  of  the 
defendant,  if  he  should  survive  her ;  and  the  defendant  did  thereby  tof 
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hlzDBelff  his  heirs,  fto.,  ooyenant,  promise,  and  agree  with  and  to  the 
plaintiff,  his  executors,  administrators,  and  assigns,  amongst  other 
things,  that  he  the  defendant  should  and  would  at  any  Ume  or  times 
thereafter,  at  the  request  of  the  plaintiff,  his  executors,  administrators, 
or  assigns,  appear  at  an  office  or  offices  for  the  insurance  of  Utcs  within 
London,  or  the  bills  of  mortality,  or  before  the  agent  or  agents  of  any 
such  office  or  offices  in  the  county  where  he  the  defendant  might  happen 
to  be  resident  or  actually  to  be ;  and  then  and  there  truly  answer  such 
questions  as  should  or  might  be  asked  or  required  touching  or  concern- 
ing his  age  ano  state  of  health,  and  do  all  other  necessary  acts  in  order 
to  enable  the  plaintiff,  his  executors,  administrators,  or  assigns,  if  he  or 
they  should  think  proper,  to  insure  the  life  of  him  the  defendant ;  and 
he  should  not  afterwards  do,  or,  as  far  as  with  him  should  lie,  permit  to 
be  done,  any  act,  deed,  or  thing  whatsoever,  whereby  any  such  insur- 
ance  might  be  avoided  or  prejudiced ;  as  by  the  said  indenture,  refer- 
ence being  thereunto  had,  will,  amongst  other  things,  appear.  And  the 
plaintiff  says,  that  he  the  defendant,  in  part  performance  of  his  said 
covenant,  did  afterwards,  to  wit,  on  the  8th  day  of  March,  1827,  at  the 
request  of  the  plaintiff,  appear  at  an  office  for  the  insurance  of  lives 
within  London,  that  is  to  say,  the  office  of  a  certain  company  of  per- 
sons, or  office  established  for  the  purpose  and  carrying  on  the  trade  or 
business  of  and  for  the  insurance  of  lives,  under  the  name  of,  and  called 
and  known  by  the  name  of,  the  Bock  Life  Assurance  Company,  and 
did  then  and  there  answer  certain  questions  then  asked  and  required  of 
him  touching  and  concerning  his  age  and  state  of  health,  and  did  then 
do  all  other  necessary  acts  in  order  to  enable  the  plaintiff  to  insure  the 
life  of  him  the  defendant  in  and  with  the  said  company  or  office,  he  the 
plaintiff  then  thinking  proper  and  intending  to  insure  the  life  of  him 
the  defendant  in  and  with  the  said  company  or  office,  according  to  the 
course  and  practice  of  the  said  company  or  office ;  the  answering  such 
questions  as  aforesaid,  and  the  said  other  matters  in  that  behalf  afore- 
said, being  necessary  and  proper,  according  to  the  course  and  practice 
of  the  said  company  or  office,  to  enable  the  plaintiff  to  insure  the  Ufe  of 
the  defendant  thereupon  and  therewith,  and  being  reasonable  in  that 
behalf,  of  all  which  the  defendant  then  had  notice.  And  the  plaintiff 
further  says,  that  he  the  plaintiff  did  thereupon,  and  within  a  reason- 
able time  then  next  following,  to  wit,  on  the  day  and  year  last  aforesaid, 
according  to  the  course  and  practice  of  the  said  company  or  office, 
insure  the  lij'e  of  the  defendant  in  and  with  the  said  company  or  office, 
by  a  certain  policy  or  insurance,  at  and  for  the  premium  of  81/.  17« 
6<f.,  payable  annually  in  that  behalf,  in  order  to  and  whereby  the  plain- 
tiff then  became  and  was  entitled,  if  such  pi*emiums  should  be  so  paid, 
to  be  paid  and  satisfied  out  of  the  fhnds  and  property  of  the  said  com« 
pany,  according  to  the  provisions  of  the  company's  deed  of  settlement, 
within  three  calendar  months  after  satisfactory  proof  should  have 
been  received  at  the  office  of  the  said  company  of  the  death  of  the 
defendant,  the  sum  of  3,000/.,  and  such  Airther  sum  or  sums  as  might, 
under  the  retaliations  of  tbe  said  ixrui»Mii\ .  iw  i»ppro]>nated  as  a  honufl 
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to  that  policy,  sabject  to  and  under  the  condition  or  proviso,  amongst 
others,  that,  ,in  case  the  defendant  should  go  beyond  the  limits  of 
Eorope,  the  same  should  be  null  and  void ;  and  the  plaintiff  says,  that 
the  said  condition  or  proviso,  at  the  time  of  making  the  said  indenture 
and  from  thence  hitherto,  was  and  is  usual  and  reasonable ;  and  that 
although  he  the  plaintiff  has  performed  and  observed  every  thing  in  the 
said  indenture  on  his  part  to  be  performed  and  observed,  yet  the  de- 
fendant has  broken  his  covenant  made  with  the  plaintiff  as  aforesaid,  in 
this,  to  wit,  that  he  the  defendant,  after  the  making  thereof,  and  after 
the  making  of  the  said  policy  or  insurance  as  aforesaid,  and  after  he 
the  plaintiff  had  paid  to  the  said  Rock  Life  Assurance  Company  divers, 
to  wit,  twelve  annual  premiums  as  aforesaid,  payable  in  respect  of  the 
said  policy  or  insurance  as  aforesaid,  and  after  tiie  sum  that,  under  the 
regulations  of  the  said  company,  would  have  been  appropriated  as  a 
bonus  to  that  polic}^,  in  case  of  the  death  of  the  defendant,  had  amounted 
to  a  large  sum^  to  wit,  2,000/.,  and  had  become  of  great  value  to  the 
plaintiff,  to  wit,  the  value  of  2,000/.,  and  after  the  said  policy  had 
become  and  was  of  great  value  to  the  plaintiff,  to  wit,  of  the  value  of 
8,000/.,  to  wit,  on  the  first  day  of  June,  1838,  he  the  defendant  went 
beyond  the  limits  of  Europe,  to  wit,  to  the  province  of  Canada,  in 
North  America,  whereby  and  by  reason  of  the  premises  the  said 
policy  became  and  was  null  and  void,  &c. 

Special  demurrer,  assigning  for  cause  that  the  declaration  does  not 
contain  any  specific  averment  that  the  defendant,  before  he  went  be- 
yond the  limits  of  Europe  as  in  the  declaration  alleged,  had  received 
or  had  any  notice  from  the  plaintiff,  or  otherwise  that  the  defendant 
had  by  any  means  been  made  or  become  aware  of  the  fact,  that  the 
plaintiff  had  insured  the  life  of  the  defendant  as  in  the  declaration 
aUeged,  or  that  such  insurance  was  subject  to  or  under  the  condition 
or  proviso  in  the  declaration  alleged ;  whereas  the  defendant  could  not 
be  liable  for  going  beyond  the  limits  of  Europe,  unless  he  knew  at  the 
time  that  the  policy  had  been  effected,  and  that  it  was  subject  to  the 
condition  or  proviso  stated  in  the  declaration. 

Peacock^  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who 
called  upon 

Cotpling  to  support  the  declaration.  The  declaration  is  sufficient. 
It  was  not  necessary  to  allege  any  notice  to  the  defendant ;  for  the 
declaration  states  tliat  the  defendant  did,  at  the  request  of  the  plaintiff, 
appear  at  the  Rock  Life  Assurance  Office,  and  did  answer  certain 
questions  put  to  him  ;  and  he  might,  therefore,  have  informed  himself 
of  the  fact  of  the  insurance  having  been  effected,  and  of  the  terms  and 
eonditions  of  it.  The  general  rule  is,  that  a  party  is  not  bound  to  do 
more  than  the  terms  of  his  contract  oblige  him  to  do ;  and  here  there 
is  nothing  in  this  covenant  requiring  him  to  give  any  notice.  There- 
fore, unless  the  circumstances  were  such  that  the  defendant  had  not  any 
means  of  informing  himself  of  it,  no  notice  was  necessary.  This  con- 
tract to  insure  Is  confined  to  insurance  offices  within  the  bills  of  mor- 
tality;  and  the    defendant  might  readily  have  informed  himself  bv 
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inquiry  of  tlie  fact  of  the  insurance  haying  been  effected,  and  of  Hie 
terms  and  conditions  of  it.  In  Com.  Dig.  tit.  Condition,  L.  9,  many 
instances  are  given  where  parties  are  not  bound  to  give  notice,  but  the 
other  parties  must  take  netice  at  their  peril.  It  is  there  said,  '^  If  a 
condition,  covenant,  or  promise,  be  to  do  an  act  to  a  stranger,  or  upon 
performance  of  an  act  by  a  stranger,  there  needs  no  notice;  for  it 
lies  equally  in  the  knowledge  of  the  obligor  and  obligee,  and  the  obligor 
takes  upon  himself  to  do  it ;  as  if  a  condition  be  to  pay  when  A.  marries, 
there  needs  no  notice  when  A.  marries.  So  if  a  condition,  covenant,  or 
promise  be  to  do  upon  the  performance  of  any  certain  and  particular 
act  by  the  obligee  himself,  he  ought  to  do  it  without  notice  by  the 
obligee  that  the  act  is  performed,  for  he  takes  it  up%n  him  to  do  it  at 
his  peril ;  as  if  the  condition  be  to  pay  so  much  when  the  obligee  mar- 
ries, there  need  not  be  notice  of  his  marriage."  Notice  is  not  necessary, 
unless  where  the  party  expressly  contracts  to  give  notice,  or  where  it 
must  necessarily  be  implied  that  notice  is  to  be  given,  because  the 
obligor  cannot  know  or  ascertain  fW>m  the  nature  of  the  thing  whether 
the  act  has  been  done  or  not.  In  Rex  v,  Holland  ^  it  was  held,  that 
where  a  public  officer  is  charged  with  a  breach  of  duty,  which  duty 
arises  fh)m  certain  acts  within  the  limits  of  his  government,  it  is  not 
necessary  to  aver,  in  an  indictment  against  him,  that  he  had  notice  of 
those  acts,  as  he  is  presumed  from  his  situation  to  know  them.  In  an- 
swer to  the  objection  of  want  of  notice.  Wood  says,  in  the  argument, 
*^ Notice  here  merely  means  knowledge;  and  when  the  matter  is  as 
much  in  the  knowledge  of  the  defendant,  or  more,  than  of  any  other 
person,  the  law  presumes  that  he  had  knowledge ;  **  for  which  he  cites 
16  Viner^s  Abr.  tit.  Notice,  p.  5,  pi.  10,  where  it  is  said,  ^'  None  is  bound 
by  the  law  to  give  notice  to  another  of  that  which  that  other  person 
may  otherwise  inform  himself  of; "  and  Lord  Kenyon,  in  giving  Judg- 
ment, refers  to  that  argument,  and  recognizes  it  as  showing  ^'  the  true 
grounds  upon  which  notice  is  or  is  not  required  to  be  averred.**  So 
nere,  the  defendant  might  have  informed  himself  whether  the  insurance 
was  effected  or  not,  and  was  bound  to  do  so  at  his  peril ;  and  the  plain- 
tiff not  having  undertaken  by  his  contract  to  give  the  defendant  notice 
that  the  assurance  was  effected,  was  not  bound  to  do  so.  The  defend- 
ant \ff  his  covenant  undertakes  to  do  nothing  to  vitiate  an  insurance 
effected  with  any  person  within  the  bills  of  mortality,  without  any 
stipulation  whatever  as  to  notice  of  the  particular  person  with  whem  it 
should  be  etl'ected.  [Pakke,  B.  If  the  covenant  had  spoken  of  an  in- 
surance to  be  effected  with  A.  B.,  there  would  be  no  necessity  for 
notice ;  but  if  it  were  with  any  person  that  the  plaintiff  may  ohoose, 
then  it  must  surely  be  necessary  that  notice  should  be  given.  Is  not 
notice  equally  necessary,  when  the  covenant  applies  to  an  insurance  in 
any  one  of  the  many  public  offices  within  the  bills  of  mortality?]  If 
five  or  SIX  offices  had  been  named,  no  notice  would  be  necessary.  If 
there  are  such  a  number  of  insurance  offices  in  London  as  would  rendef 
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it  unreasonable  to  expect  the  defendant  to  inquire  of  them  all  whe&er 
such  an  insnranoe  bad  been  effected,  the  defendant  should  have  ahown 
that  by  his  plea ;  not  having  done  so,  the  Court  wiU  not  assume  it  to  be 
the  Dact.  In  Doe  t^.  Whitehead,^  which  was  an  ejectment  by  landlord 
against  tenant  on  an  alleged  forfeiture  by  breach  of  a  covenant  to  in- 
sure '^  in  some  office  in  or  near  London,"  it  was  held  that  the  omission 
to  insure  must  be  proved  by  the  plaintiff.  There  the  same  objection 
would  have  applied,  as  it  would  have  been  necessary  for  the  landlord 
to  make  inquiry  at  every  office  in  or  near  London.  Lord  Denman, 
C.  J.,  says,  ^^  The  proof  may  be  difficult,  where  the  matter  is  peculiarly 
within  the  defendant's  knowledge ;  but  that  does  not  vary  the  rule  of 
law ;  and  the  landlord  might  have  had  a  covenant  inserted  in  the  lease 
to  insure  at  a  particular  office,  or  to  produce  a  policy  when  called  for, 
on  pain  of  forfeiture.  If  he  wiU  make  the  conditions  of  his  lease  such 
as  render  the  proof  of  a  breach  very  difficult,  the  Court  cannot  assist 
him.''  Here  the  district  is  limited ;  but  if  the  number  of  offices  within 
it  are  so  inconvenient  as  to  render  inquiry  difficult,  the  Court  cannot 
calculate  the  balance  of  inconvenience.  Suppose  all  the  insurance 
offices  were  in  one  street,  no  notice  would  surely  in  such  case  be  neces- 
sary. [Pabxs,  B.  Have  you  any  authority  for  that,  or  in  any  case 
where  there  is  any  choice  as  to  where  the  insurance  shall  be  effected?] 
The  cases  cited  in  Com.  Dig.,  before  referred  to,  are  applicable  in  prin- 
ciple :  but  there  is  no  case  where  the  party's  having  a  choice  as  to  the 
office  in  which  an  insurance  is  to  be  effected,  had  been  held  to  render 
notice  necessary.  In  Viner's  Abr.,  Condition  (A.  d.),  pi.  15,  it  is  said, 
**  If  A.  sells  to  B.  certain  weys  of  barley  or  other  things,  and  B.  as- 
sumes to  pay  for  every  wey  as  much  as  he  sells  a  wey  for  to  any  other 
man ;  if  he  after  sells  to  others  certain  weys  for  a  certain  sum,  he  shaU 
not  have  an  action  on  the  case  against  B.  upon  his  promise  tiU  he  hath 
given  him  notice  for  how  much  he  sold  the  wey  to  others ;  for  B.  is  not 
bound  to  pay  it  till  notice,  because  it  is  uncertain  and  not  known  to 
him;  and  here  he  assumes  in  general  and  not  in  particular,  seilieety 
to  pay  so  much  as  J.  S.  shall  pay  for  a  wey,  and  so  he  does  not  assume 
to  take  notice  at  his  peril ;  ^^  but,"  it  is  added  in  pi.  16,  *^  if  he  had  as- 
sumed to  pay  as  mudi  for  every  wey  as  he  sold  a  wey  for  to  J.  S.,  if  J. 
6.  after  bought  a  wey  for  a  certain  sum,  he  ought  to  take  notice  thereof 
at  his  peril  without  any  notice  given,  otherwise  he  hatii  broke  his 
promise."  If,  in  the  present  case,  the  number  of  offices  had  been 
limited,  it  is  quite  clear  that  notii^  would  not  have  been  necessary, 
because  the  Court  cannot  measure  the  inconvenience  arising  from  a 
greater  or  less  number;  and  the  same  argument  will  apply  where 
tiie  district  is  limited.  The  defendant  might  have  remedied  the  in- 
convenience, if  any  inconvenience  exists,  by  providing  fbr  it  in  his 
contract. 

Peacock^  in  support  of  the  demurrer.    The  principle  established  ly 
the  cases  is,  that  where  the  act  is  to  be  done  by  a  stranger  no  notice  ii 
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Deoessaiy,  becftufle  the  fact  is  as  much  within  the  knowledge  of  the  one 
party  as  the  other ;  but  where  the  act  is  to  be  done  by  the  plaintiff  him- 
self, it  is  otherwise,  and  notice  must  be  given.  Powle  v.  Ha^er.  There 
the  Court  expressly  drew  the  distinction  between  the  case  where  the  act 
is  to  be  done  by  a  stranger,  and  where  it  is  to  be  done  by  the  plaintiff 
himself.  [Pabke,  B.  In  Bradley  v.  Toder,  and  in  Fletcher  v.  Pynsett, 
where  the  promise  was,  in  consideration  that  the  plaintiff  would  many 
such  a  woman  the  defendant  would  give  him  100/.,  it  was  held  that 
notice  of  the  marriage  was  not  necessary.]  In  Bradley  t;.  Toder  the 
Court  at  first  held  that  the  declaration  was  not  good,  because  it  was  not 
allied  that  the  plaintiff  gave  notice  of  the  marriage ;  and  though  the 
Court  afterwards  resolved  that  it  was  good,  the  reason  given  is,  that  it 
was  a  necessary  intendment;  that  when,  after  the  marriage,  he  re- 
quested payment  of  the  money,  notice  of  the  marriage  was  given.  But 
this  is  an  act  which  lies  entirely  within  the  knowledge  of  the  plaintiff, 
who  effected  the  policy  and  who  alone  could  know  the  conditions  an- 
nexed to  it.  All  the  cases  turn  upon  the  question,  whether  the  defend- 
ant had  the  means  of  knowledge  or  not ;  and  if  he  had  not,  or  not 
equally  with  the  plaintiff,  then  notice  is  requisite.  [Lord  Abinger,  C.  B. 
Suppose  the  defendant  had  promised  to  pay  1,000/.  to  any  banker  in 
London  that  the  plaintiff  chose  to  open  an  account  with,  must  not  the 
plaintiff  give  him  notice  of  the  bank  in  which  he  has  opened  an  account? 
Pabke,  B.  Suppose  the  covenant  had  been,  that  the  defendant  would 
perform  the  terms  and  conditions  of  any  policy  that  the  plaintiff  had 
entered  into  with  the  Rock  Life  Assurance  Company,  he  must  in  that 
case  have  made  inquiry  as  to  the  terms  upon  which  the  policy  was 

effected.]   In v.  Henning  it  is  said,  ^'  If  the  agreement  be,  that  he 

shall  pay  so  much  as  J.  S.  in  particular  paid,  in  that  case,  quia  can" 
$tcU  de  pertond^  and  he  is  indifferently  named  betwixt  them,  the  defend- 
ant at  his  peril  shall  inquire  of  him,  and  the  plaintiff  is  not  bound  to 
give  notice;  but  when  the  person  is  altogether  uncertain,  there  the 
plaintiff,  to  entitle  himself  to  the  action,  ought  to  give  notice."  In  this 
case  the  plaintiff  had  the  option  of  selecting  any  one  of  the  insurance 
offices,  and  he  was  not  confined  with  respect  to  the  time  of  effecting 
the  insurance ;  and  he  ought,  therefore,  to  have  given  notice.  [Parke, 
B.  Suppose  it  had  been  a  promise  to  pay  the  plaintiff  100/.  if  he  should 
go  to  Rome  or  Naples  ?]  There  it  would  be  his  duty  to  give  notice. 
When  the  event  depends  upon  the  performance  of  one  of  two  acts  which  : 
are  in  the  plaintiff's  option,  he  is  bound  to  give  notice,  because  it  could 
only  be  known  to  the  plaintiff  when  he  had  exercised  his  option.  [Parks, 
B.  In  Haverley  r.  Leighton  the  plaintiff  promised  J.  S.,  that  if  he 
borrowed  of  one  Powell  100/.,  he  would  repa^'  that  sum  to  him  upon  the 
same  day  and  upon  the  same  conditions  that  they  between  them  should 
agree  upon,  and  it  was  there  held  that  notice  was  not  necessary.]  That 
case  shows  that  where  the  person  or  the  act  is  certain,  no  notice  is 
necessary ;  but  when  the  person  or  the  act  is  uncertain,  and  the  option 
is  to  be  exercised  by  the  plaintiff,  then  it  is  necessary. 
Lord  Abinoer,  G.  B.    I  am  of  opinion  that  the  defendant  in  this 
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is  entitled  to  oar  Judgment,  on  two  grounds.  The  plaintiff  oay- 
fng  reserved  to  himself  the  liberty  of  effecting  the  insutanoe  at  any 
office  within  the  bills  of  mortality,  the  number  of  which  is  limited  only 
by  the  circumscription  of  the  place,  and  having  also  reserved  to  him- 
self the  choice  of  time  for  effecting  the  insurance,  it  appears  to  me  that 
he  ought  to  give  the  defendant  notice  of  his  having  exercised  his 
option,  and  of  the  insurance  having  been  effected,  before  an  action  can 
be  maintained.  But  there  is  also  another  ground,  which  weighs 
strongly  with  me  in  coming  to  this  conclusion.  Even  supposing  the 
defendant  were  bound  to  go  to  all  the  insurance  offices  within  the  bills 
of  mortality  to  ascertain  whether  such  a  policy  had  been  effected,  he 
would  -stiU  be  obliged  to  do  something  more,  namely,  to  learn  what 
were  the  particular  conditions  on  which  it  was  effected;  because  the 
covenant  here  is,  not  that  the  defendant  shall  not  do  any  thing  to  evade 
the  covenants  or  conditions  usually  prescribed  by  insurance  offices,  but 
that  he  shall  not  violate  any  of  the  conditions  by  which  such  insurance 
might  be  avoided  or  prejudiced;  t. «.,  he  is  bound  to  observe  all  the 
stipulations  contained  in  any  policy  which  the  plaintiff  may  effect. 
Now,  some  conditions  totally  distinct  from  the  conditions  in  general 
use  might  be  annexed  by  a  particular  insurance  office ;  and  in  such  case 
it  would  be  most  unfair  to  allow  the  plaintiff  to  keep  the  policy  in 
his  pocket,  and  without  notice  of  them  to  call  on  the  defendant  to  pay 
for  a  violation  of  the  stipulations  contained  in  it.  Suppose  one  of  the 
conditions  imposed  by  the  policy  were,  that  the  party  whose  life  was 
insured  should  live  on  a  particular  diet,  or  at  a  piurticular  place,  or 
cease  from  some  particular  practice  to  which  he  was  addicted,  or  that  he 
should  abandon  some  course  of  exercise  which  might,  if  persevered  in, 
cost  him  his  life,  and  the  forsaking  of  which  the  insurance  office  might 
be  fblly  justified  in  making  a  condition  of  insuring  the  life  at  all,  it 
would  be  hard  if  the  plaintiff  could,  without  giving  the  defendant 
notice  of  the  existence  of  such  a  condition,  make  him  pay  the  amount 
of  the  policy  on  its  violation.  The  rule  to  be  collected  from  the  caset 
seems  to  be  this,  that  where  a  party  stipulates  to  do  a  certain  thing  in 
a  certain  specific  event  which  may  become  known  to  him,  or  with 
which  he  can  make  himself  acquainted,  he  is  not  entitied  to  any  notice, 
unless  he  stipulates  for  it ;  but  when  it  is  to  do  a  thing  which  lies  within 
the  peculiar  knowledge  of  the  opposite  party,  then  notice  ought  to  be 
given  him.  That  is  the  common  sense  of  the  matter,  and  is  what  isl 
laid  down  in  all  the  cases  on  the  subject ;  and  if  there  are  any  to  be 
found  which  deviate  from  this  principle,  it  is  quite  time  that  they  should 
be  overruled. 

Pabke,  B.  My  mind  is  not  entirely  tree  fit)m  doubt :  but  I  am  in- 
clined, on  the  whole,  to  agree  with  the  Lord  Chief  Baron.  The  de- 
fendant here  is  sued  on  a  covenant  by  which  he  stipulates  to  do  two 
things,  namely,  to  appear  at  an  office  for  the  insurance  of  lives,  within 
London  or  the  bills  of  mortality,  in  order  to  enable  the  plaintiff  to 
effect  an  insurance  on  his  life ;  and,  after  it  is  effected,  to  perform  the 
conditions  which  may  be  contained  in  it.     And  it  does  not  appear  that 
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this  is  confined  to  an  insurance  to  be  effected  at  tlie  particular  oCBoe  al 
which  he  should  appear ;  the  words  *'  sach  insurance  **  in  this  covenant 
meaning  simply  an  insurance  on  his  life.  The  defendant  is  bound  in 
the  first  instance  to  appear  at  an  insurance  office,  and  when  the  insur- 
ance is  effected,  he  is  then  bound,  as  far  as  in  him  lies,  to  ftilfil  the  stq>- 
ulations  which  have  been  entered  into  by  the  policy.  The  question 
then  is,  whether  an  action  can  be  maintained  on  this  covenant,  when 
notice  of  the  effecting  such  insurance,  or  of  its  terms,  is  not  averred  in 
the  declaration.  The  general  rule  is,  that  a  party  is  not  entitled  to 
notice,  unless  he  has  stipulated  for  it;  but  there  are  certain  cases 
where,  from  the  very  nature  of  the  transaction,  the  law  requires  notice 
to  be  given,  though  not  expressly  stipulated  for.  There  are  two  classes 
of  cases  on  this  subject,  neither  of  which,  however,  altogether  resembles 
the  present.  One  of  them  is,  where  a  party  contracts  to  do  some- 
thing, but  the  act  on  which  the  right  to  demand  payment  is  to  arise  is 
perfectly  indefinite ;  as  in  the  case  of  Haule  v.  Hemyng,^  where  a  man 
promised  to  pay  for  certain  weys  of  barley  as  much  as  he  sold  them  for 
to  any  other  man :  there  the  plaintiff  is  bound  to  aver  notice,  because 
the  person  to  whom  the  weys  are  to  be  sold  is  perfectly  indefinite,  and 
altogether  at  the  option  of  the  plaintiff,  who  may  seU  them  to  whom 
he  pleases ;  and  in  such  cases  the  right  of  the  defendant  to  a  notice 
before  he  can  be  called  on  to  pay  Ib  implied  by  law  from  the  construc- 
tion of  the  contract.  So,  where  a  party  stipulates  to  account  before 
such  auditors  as  the  obligee  shall  assign,  the  obligee  is  bound  to  give 
him  notice  when  he  has  assigned  them ;  for  that  is  a  fact  which  de- 
pends entirely  on  the  option  or  choice  of  the  plaintiff.  On  the  othef 
hand,  no  notice  is  requisite  when  a  specific  act  is  to  be  done  by  a  third 
party  named,  or  even  by  the  obligee  himself;  as,  for  example,  where 
the  defendant  covenants  to  pay  money  on  the  marriage  of  the  obligee 
with  B.,  or  perhaps  on  the  marriage  of  B.  alone  (for  there  are  some 
cases  to  that  effect),  or  to  pay  such  a  sum  to  a  certain  person,  or  at  such 
%L  rate  as  A.  shall  pay  to  B.  In  these  cases  there  is  a  particular  indi- 
Mdual  specified,  and  no  option  is  to  be  exercised ;  and  the  party  who, 
without  stipulating  for  notice,  has  entered  into  the  obligation  to  do 
3  those  acts,  is  bound  to  do  them.  But  there  is  an  intermediate  class  of 
cases  between  these  two.  Let  us  suppose  the  defendant  in  this  case 
^bound  to  perform  such  stipulations  as  shall  be  contained  on  a  policy  to 
^be  effected  at  some  ofi9ce  in  London.  Now,  my  present  impression  is, 
that  where  any  option  at  all  remains  to  be  exercised  on  the  part  of  the 
T)laintiff,  notice  of  his  having  determined  that  option  ought  to  be  given ; 
and  if  this  had  been  a  covenant  by  the  defendant  to  perform  the  con- 
ditions  to  be  imposed  by  any  insurance  company  then  existing  in  Lon- 
don, I  think  it  would  be  the  duty  of  the  plaintiff  to  notify  to  the 
defendant  the  exercise  of  his  option,  as  to  which  he  had  selected.  But 
this  principle  holds  even  more  strongly  in  the  present  case,  for  not  only 
do  the  terms  of  the  covenant  apply  to  all  actually  existing  companies 
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of  the  sort,  but  to  all  that  might  at  any  ftiture  time,  sabsequent  to  fho 
date  of  the  deed,  be  established  within  the  bills  of  mortality.  Now 
that  is  a  condition  which  appears  to  me  so  perfectly  indefinite,  that 
notice  onght  to  be  given  by  the  plaintLflT  of  his  having  determined  his 
choice,  and  I  think,  therefore,  that  he  was  at  least  boand  to  give  notice 
that  a  policy  of  insurance  had  been  effected  by  him  at  such  a  particu- 
lar oflSce ;  it  might  then,  perhaps,  be  the  duty  of  the  defendant  to  in- 
quire at  that  office  into  the  nature  and  terms  of  the  policy  which  had 
been  there  effected.  If,  therefore,  the  more  extended  construction  of 
this  covenant  is  to  be  adopted,  and  the  defendant's  contract  under- 
stood  to  extend  to  all  existing  and  Aiture  companies,  no  doubt  at  all 
can  exist  upon  the  point.  Supposing,  however,  that  ttie  covenant  is  to 
be  construed  in  a  limited  sense,  as  restrained  to  any  office  where  the 
party  should  have  appeared  to  answer  the  questions  relative  to  his 
health,  &c.,  as  the  words  ^'  such  insurance  "  seem,  and  perhaps  with 
truth,  to  indicate,  even  then  the  option  of  the  plaintiff  is  of  such  an 
indefinite  nature  that  the  defendant  cannot  be  called  on  to  account  for 
the  non-observance  of  it,  unless  notice  be  given  to  him.  Now  here 
none  has  been  given ;  there  is,  it  is  true,  notice  of  an  intention  to  effect 
a  policy,  but  none  either  of  its  having  been  made  at  all,  or  made  with 
any  particular  conditions.  Possibly,  if  it  had  been  notified,  generally, 
to  the  defendant,  that  an  insurance  had  been  effected  at  a  particular 
office,  it  would  become  his  duty  then  to  inquire  into  its  nature,  and  the 
conditions  with  which  it  was  coupled ;  but  I  think  that  he  was  at  least 
entitled  to  notice  of  the  fact  of  its  existence. 

Aldbbsoh,  B.  I  am  of  the  same  opinion;  and  my  Judgment  is 
founded  on  the  authority  of  Haule  v.  Hemyng,  as  reported  in  Viner's 
Abr.  Condition  (A.  d.),  pi.  15.  In  this  case  the  defendant  covenants 
that  he  will  not  do  any  act,  deed,  or  thing,  whereby  any  such  insurance 
may  be  avoided  or  prejudiced.  The  insurance  is  to  be  effected  at  any 
time  or  times,  or  at  any  office  or  offices,  within  certain  limits,  and  is  not* 
confined  to  the  then  existing  offices.  The  plaintiff  has  the  selection 
fW>m  an  indefinite  number ;  and  it  seems  to  me  that  the  person  who  is 
to  select  the  office  must  give  notice  of  his  having  done  so.  If  the  de* 
fendant  had  received  notice  that  an  insurance  was  effected  in  the  Rock 
Ufe  Insurance  Company,  I  by  no  means  say  that  he  would  not  be 
bound  to  inform  himself  of  any  conditions  to  which  it  might  be  subject.^ 

RoLFE,  B.  I  am  of  the  same  opinion.  I  own  that  when  the  case 
was  first  opened,  my  impression  was  in  favor  of  the  plaintiff;  and  fof 
this  reason,  that  when  a  party  enters  into  a  contract,  he  is  bound  to 
perform  it,  whether  reasonable  or  not.  Where  the  law  casts  an  obliga- 
tion upon  him,  it  says  that  it  shall  be  reasonable ;  but  that  is  not  so 
where  a  party  contracts  to  do  a  particular  act ;  for  then  it  is  his  own 
fimlt  for  entering  into  such  a  contract.  In  the  progress  of  the  argu- 
ment, my  opinion  changed ;  and  I  think  that  the  plaintiff  was  bound  to 
give  notice.  I  find  it  stated  in  Viner's  Abr.  Condition  (A.  d.),  pi.  10, 
**  If  I  am  bound  to  enfeoff  such  persons  as  the  obligee  shall  name,  he 
ought  to  give  notice  of  those  he  names,  otherwise  I  am  not  bound  to 
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enfeoff  them ;  •*  and  reason  seems  in  favor  of  this  principle  of  law. 
The  question  is,  what  is  the  meaning  of  the  contract,  where  a  party 
covenants  to  do  something  at  the  option  of  another?  It  most  meaUt 
provided  he  have  notice  of  that  option  having  been  exercised. 

Judgment  for  the  defmdcmi.^ 


MAKTN  V.  WATKINSON. 
Ih  thb  Exchsquxb,  Novsxbbb  22,  1870. 

[BeporUd  m  Law  RtporU,  0  Extheqmer,  26.] 

Declaration  npon  a  covenant  contained  in  a  lease  of  a  mill,  and 
other  buildings,  with  machinery  and  fixtures,  by  which  the  lessors  (of 
whom  the  defendant  was  one)  covenanted  with  the  plaintiff  (the  les- 
see), that  they  would,  at  all  times,  during  the  demise,  at  their  own 
expense,  maintain  and  keep  the  main  walls,  main  timbers,  and  roofs  of 
the  said  buildings  in  good  and  substantial  repair,  order,  and  condition ; 
alleging  performance  of  conditions  precedent,  and  a  default  in  repair- 
ing,  whereby,  &c. 

Plea :  That  the  plaintiff  gave  no  notice  to  the  lessors  of  any  want  of 
repair  in  the  main  walls,  main  timbers,  and  roofs,  nor  that  the  same 
were  not  in  good  and  substantial  order  and  condition. 
Demurrer  and  joinder. 

WiU$  was  called  upon  to  support  the  plea.  The  only  direct  authority 
for  the  plea  is  a  dictum  of  Mansfield,  C.  J.,  and  Gibbs,  J.,  in  Moore  v. 
Clarke,'  that  *^  the  lessor  may  charge  the  lessee  without  notice,  for  the 
lessor  is  not  on  the  spot  to  see  the  repairs  wanting ;  the  lessee  is,  and 
therefore  the  lessee  cannot  charge  the  lessor  for  breach  of  repairs  with- 
out notice,  for  the  lessor  may  not  know  that  repairs  are  necessary." 
The  Justice  of  this  is  the  more  obvious  if  its  principle  is  applied  to  a 
similar  case,  that  of  a  watch-maker  selling  a  watch,  with  an  agreement 
to  keep  it  in  repair  for  six  months ;  it  is  plain  that  he  could  ngt  be  sued 
for  non-repair  unless  the  buyer  required  repairs  to  be  done.  The  lessor. 
^in  the  one  case,  and  the  watch-maker  in  tiie  other,  not  only  would  not, 
'but  could  not,  know  that  repairs  were  wanted  unless  notice  was  given ; 
for  they  would  have  no  right  to  insist  upon  examining  the  premises  or 
the  watch,  and  would  be  guilty  of  a  trespass,  if  they  did  so  against  the 
will  of  the  possessor.  The  dictum  above  cited  is  supported  by  several 
analogous  cases.  In  Com.  Dig.  Condition,  L.  10,  it  is  laid  down  that 
*'  if  a  oondition  be  that  the  lessee  repair,  and  that  the  lessor  find  tim- 
ber, the  lessee  ought  to  demand  timber,  and  give  notice  how  much  will 

1  Affirmed  on  error,  7  M.  A  W.  126.  And  see  Phoenix  Ins.  Co.  ».  Doster,  106  U.  & 
80;  Spooner  v.  Baxter,  16  Pick.  409;  Becket  w.  Gridley,  67  Minn.  37;  McLean  » 
Kepnblic  Ins.  Co.,  3  Lans.  421 ;  Genesee  College  v.  Dodge,  26  N.  T.  213. 

s  5  Taunt,  at  p.  96. 
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be  mifllclent.''  [Braicwkll,  B.,  reftoed  to  L.  8,  ^*  if  a  oondidon,  (H>ve- 
naut,  or  promise,  be  to  pay  as  much  for  goods  as  eyeiy  other  pays ;  the 
obligee  shall  give  notice  how  much  another  pays."]  In  Vin.  Abr.  Con- 
dition (A.  d.),  pll.  13,  38,  it  is  laid  down  that  when  the  condition  is  an 
act  to  be  performed  by  a  stranger,  the  obligor  must  take  notice  at  his 
peril ;  but  in  the  case  cited  in  the  latter  placitum  (Pollen  v.  Kinges- 
meal,  as  stated  in  the  margin),  and  in  Harris  v.  Ferrand,  reported  in 
Uardr.  41,  and  cited  in  Vin.  Ab.  Notice,  A.  2,  pi.  12,  the  principle  is 
more  fiilly  and  more  correctly  stated  that  ^^  notice  is  not  necessary 
where  the  thing  lies  as  much  in  the  cognizance  of  the  one  as  the  other ; 
but  where  it  lies  more  properly  in  the  cognizance  of  the  plaintiff  than 
of  the  defendant  notice  is  necessary."  That  principle  was  acted  upon 
in  Vyse  v.  Wakefield,  and  is  entirely  applicable  to  this  case.  [Mar- 
tin, B.  A  distinction  has  always  been  made  between  a  condition  and 
a  covenant.  Chaknell,  B.  The  principle  has  been  laid  down,  that 
where  notice  or  demand  ib  merely  formal,  the  bringing  of  the  action  is 
sulfident  notice,  but  not  otherwise.]  Here  the  notice  ib  essential ;  if 
the  lessor  is  to  have  no  notice,  extensive  repairs  may  have  been  exe- 
cuted by  the  tenant,  of  which  the  lessor  knows  nothing,  and  of  the 
necessity  of  which  he  has,  after  they  are  done,  no  means  of  judging, 
but  for  which  he  may  be  compelled  to  pay ;  and  he  may  be  made  liable 
for  consequential  damage  which  he  had  no  opportunity  of  preventing. 
[Bramwell,  B.  The  case  would  be  different  if  the  covenant  were,  on 
Uie  making  of  the  lease,  to  put  in  repair.  But  the  plaintiff's  conten- 
tion would  reduce  the  lessor  to  a  dilemma ;  if  he  went  on  the  premises 
to  repair,  and  repairs  were  not  needed,  he  would  be  liable  to  be  sued  in 
trespass ;  if  he  did  not  go  and  repairs  were  needed,  he  would  be  liable 
I6r  consequential  damage,  and  he  could  have  no  knowledge  whether 
they  were  or  were  not  needed.] 

Kemplay^  in  support  of  the  demurrer.  If  the  defendant  ib  right, 
there  is  no  difference  between  a  covenant  to  repair  and  a  covenant  to 
repair  on  notice.  The  rule  is,  that  notice  is  not  necessaiy  unless  it  is 
stipulated  for  by  the  contract;  see  1  Wms.  Saund.  116,  note  to  Cutler* 
9.  Southern,  and  2  Wms.  Saund.  62,  n.  (4),  where  all  the  authorities  are 
collected;  Cole's  Case.  [Bramwell,  B.  The  covenant  in  Cole's 
Case  was  to  save  harmless,  but  if  it  had  been  mere!}'  to  indemnify,  must 
not  notice  have  been  given  of  the  damnlficatiou  ?j  The  defendant's 
view  cannot  be  sustained  without  adding  words  to  the  covenant,  and 
there  is  no  authority  for  such  addition.  [Bramwell,  B.  Words  were 
added  in  Vyse  v.  Wakefield.  The  question  is,  whether  in  reason  the 
covenant  does  not  require  the  addition ;  we  must  construe  it  if  possible 
as  a  covenant  made  by  reasonable  people.]  It  is  not  necessary  for  that 
purpose  to  add  words ;  there  ib  nothing  unreasonable  in  it  as  it  stands ; 
the  lessor  being  under  an  obligation  to  repair  would  have  an  implied 
license  to  do  all  things  necessaiy.  The  dictum  in  Moore  v,  Clarke,  was 
not  necessaiy  to  the  case ;  on  the  other  hand.  Coward  v.  Gregoiy  ^  is  in 

1  Law  Bep.  2  C.  P.  163. 
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favor  of  the  plaintiff.  [BiujnfBix,  B.  There  the  covenant  was  to  pal 
fbe  premises  in  repair,  which  implied  they  were  out  of  repair.] 

Chaioiell,  B.  I  am  of  opinion  that  this  is  a  good  plea.  The  declara- 
tion is  good,  because  it  avers  the  performance  of  conditions  precedent, 
which  would  include  a  request  if  a  request  is  necessary.  The  question 
is,  whether  the  plea  denjing  the  giving  of  notice  is  a  good  defence.  I 
agree  that  the  case  of  Moore  v.  Clarke  is  not  an  authority ;  because, 
although  what  was  said  there  upon  this  point  was  said  by  two  very 
eminent  Judges,  one  of  them  (Gibbs,  J.)  peculiarly  conversant  with 
pleading,  and  was  illustrative  of  the  matter  under  discussion,  yet  it  was 
not  necessary  to  the  determination  of  the  case.  We  must,  therefore, 
look  at  the  question  apart  from  direct  authority,  and  upon  general  prin- 
ciples. And,  looking  at  it  in  this  way,  Vyse  v.  Wakefield  is  to  some 
extent  an  authority,  for  it  warrants  the  proposition  that,  when  a  cove- 
nant would,  according  to  the  letter,  be  an  unreasonable  one,  words  not 
inconsistent  with  the  words  used  may  be  interpolated  to  give  it  a  reasona- 
ble construction.  This  proceeds  on  the  assumption  that  the  contract- 
ing parties  were  reasonable  men,  and  intended  what  was  reasonable. 
If,  however,  the  language  of  the  covenant  is  clearly  inconsistent  with 
the  words  sought  to  be  added,  I  agree  that,  however  absurd  the  cov^ 
nant  may  be,  it  cannot  be  varied. 

Now  here  repairs  are  to  be  done  to  the  exterior  of  the  premises,  as 
to  which  it  is  Just  possible  that  the  lessor  might  by  observation 
acquire  a  knowledge  of  their  necessity.  But  the  main  timbers  of  the 
building,  which  must  be  within  its  carcase,  and  the  roofs  are  to  be 
kept  in  repair ;  and  of  the  repairs  required  for  these  he  could  have  no 
knowledge  without  notice.  He  could  not  enter  to  see  the  condition 
of  those  parts,  even  though,  independently  of  his  obligation  under  the 
covenant,  it  might  be  of  great  consequence  to  him  to  be  acquainted 
with  it.  Here,  therefore,  by  the  rule  of  common  sense,  which  is  sup- 
ported by  the  case  of  Vyse  v.  Wakefield,  we  ought  to  import  into  the 
covenant  the  condition  that  he  shall  have  notice  of  the  want  of  repair 
before  he  can  be  called  on  under  the  covenant  to  make  it  good. 

Brahwell,  B.  I  am  also  of  opinion  that  the  plea  is  good.  To 
hold  it  to  be  so,  we  must  hold  the  defendant's  covenant  to  be  a  cove- 
nant to  repair  on  notice.  I  have  the  strongest  objection  to  interpolate 
words  into  a  contract,  and  think  we  ought  never  to  do  so  unless  there 
is  some  cogent  and  almost  irresistible  reason  for  it,  ansing  from  the 
absurdity  of  the  contract  if  it  is  read  without  them.  Does  such  a 
reason,  then,  exist  here?  I  think  it  does.  I  think  that  we  are  irre- 
sistibly driven  to  say  that  the  parties  cannot  have  intended  so  prepos- 
terous a  covenant  as  that  the  defendant  should  keep  in  repair  that  of 
which  he  has  no  means  of  ascertaining  the  condition.  The  lessee  is  in 
possession ;  he  can  say  to  the  lessor :  ^^  You  shall  noc  come  on  the 
premises  without  Uwfril  cause ;  **  and  to  come  for  the  purpose  of  looking 
into  the  state  of  the  premises  woidd  not  be  a  lawful  cause.  If  the 
lessor  comes  to  repair  when  no  repair  is  needed,  he  will  be  a 
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passer ;  if  he  does  not  oome,  he  will,  according  to  the  plaintiff's 
tention,  be  liable  to  an  action  on  the  covenant  if  repair  is  needed^  and 
irill  be  liable,  not  only  to  the  cost  of  repair,  but  to  consequential 
damage  for  injury  to  chattels  caused  by  want  of  the  repairs  he  had  no 
opportunity  of  effecting.  This  is  so  preposterous  that  we  ought  to  hold 
that  the  parties  intended  the  covenant  to  be  read  with  the  qualification 
suggested. 

As  to  the  authorities,  we  have,  in  the  first  place,  an  obiter  dictum 
of  two  eminent  judges,  which  was  appropriate  to  the  matter  in  hand, 
and  is  therefore  of  great  value,  though  not  binding.  The  authorities 
on  analogous  cases,  collected  in  Comyns'  Digest,  are  by  no  means 
clear;  some  seem  one  way,  some  another;  and  one,  which  occurs 
under  the  title  Condition,  L.  9,  is  very  much  in  favor  of  the  plaintiff. 
The  case  there  referred  to  is  Fletcher  t^.  Fynsett,^  where,  it  appears, 
the  defendant  covenanted  with  the  plaintiff  that,  if  he  would  many 
the  defendant's  daughter,  the  defendant  would  assure  to  him  a  certain 
copyhold ;  and  it  was  held  that  the  plaintiff  was  entitled  to  sue  without 
giving  notice  of  the  marriage.  It  seems  to  be  suggested  that,  when 
the  engagement  is  conditional  upon  the  doing  of  an  act  by  a  third 
person,  notice  must  be  taken  from  that  person.  But  this  cannot  be 
the  reason  of  the  rule ;  for  in  a  case  put  under  L.  8  of  the  title  I  have 
referred  to,  it  is  said  that  a  promise  to  pay  as  much  for  goods  as  any 
other  pays  requires  a  notice  of  how  much  another  pays.'  But  there 
seems  no  reason  why  the  obligee  should  be  less  bound  to  give  notice, 
or  the  obligor  more  bound  to  take  notice,  of  the  act  of  a  stranger  than 
of  the  act  of  the  obligee  himself,  as  in  some  of  the  cases  put  in  L.  9, 
where  it  is  said  notice  is  not  necessary. 

If  we  look  to  the  reason  of  the  rule,  it  is  that  when  a  thing  is  in  the 
knowledge  of  the  plaintiff,  but  cannot  be  in  the  knowledge  of  the  de- 
fendant, but  the  defendant  can  only  guess  or  speculate  about  the  mat- 
ter, then  notice  is  necessary. 

To  have  inserted  a  provision  in  the  covenant,  requiring  notice,  would 
certainly  have  been  very  reasonable.  When  it  is  a  question  of  putting 
it  into  the  covenant  by  implication,  one  must  needs,  as  in  all  such  cases, 
have  great  doubt ;  but  upon  the  whole,  looking  to  the  authorities,  and 
bearing  in  mind  what  is  said  in  Moore  v.  Clark,  I  think  we  are  war- 
ranted in  so  readinir  the  covenant. 


1  Cro.  Jac.  102;  tee  to  lame  enect,  BoU.  Abr.  Cond.  C.  1, 2, 8^  4,  under  the  heaA 
log  "At  what  time  performance  ghonld  be  when  no  time  is  limited." 

*  Holmei  V.  Twist,  the  case  there  referred  to,  was  decided  bj  the  Exchequer  Cham- 
ber, rerersfaig  the  Judgment  of  the  King's  Bench,  some  Judges  of  the  court  below, 
agreehig  with  the  Judgment  of  reversal  (Hob.  61) ;  the  reason  there  assigned  was, 
that  the  price  was  "  a  thing  of  his  (the  plahitifTs)  private  knowledge,  and  not  like 
the  case  c^  bond  to  perform  the  award;"  in  Cro.  Jac.  482,  where  the  same  case  Is 

referred  to  in  a  similar  case  of v.  Henning  (Haul  v.  Hemmlngs,  in  1  Roll.  Bep. 

286),  it  is  said  a  difference  was  taken  "  if  the  agreement  be  that  he  shall  pay  so  maok 
flS  J.  8.  in  particular  paid ;  in  that  case  9111a  eontUU  ae  penond,  and  he  is  indifferently 
oamed  betwixt  them,  the  defendant  at  his  peril  shall  inquire  of  him,  and  the  plaintiff 
is  not  bound  to  give  notice."  The  latter  reason  seems  to  be  adopted  bj  Parke,  B.,  ii 
Vyae  n.  Wakefleld  (6  M.  &  W.  at  pp.  463,  464),  as  the  ratio  decidendi  of  these 
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MabtiK,  B.  I  am  of  opinion  that  this  plea  ia  bad.  I  think  that 
when  we  are  construing  a  contract  we  on^t  to  adhere  to  its  words, 
and  not  insert  words  not  to  be  found  in  it ;  otherwise  it  is  impossible 
for  the  parties  to  know  what  are  the  obligations  they  have  bound  them- 
selves to,  or  for  counsel  to  advise  with  certainty.  Now  the  declaration 
states  a  covenant  by  the  defendant  to  keep  in  good  and  substantial 
repair,  and  that  the  defendant  did  not  keep  in  repair.  In  answer  to 
tnis  the  plea  alleges  that  there  was  no  notice  of  want  of  repair.  I 
think  this  plea  bad,  and  for  the  simplest  reason,  that  no  such  stipula- 
tion is  contained  in  the  covenant,  nor  any  thing  from  which  such  a 
stipulation  can  be  inferred. 

I  cannot  perceive  that  the  covenant  as  it  stands  \b  so  unreasonable 
as  iR  alleged.  Moreover,  there  are  in  leases  covenants  to  repair  gener- 
ally, and  covenants  to  repair  on  notice ;  but  if  this  covenant  is  con- 
strued in  the  way  proposed,  it  is  idle  to  require  notice  in  terms ;  the 
one  covenant  will  do  as  well  as  the  other. 

The  authorities  appear  to  me  directly  against  the  plea.  The  pro- 
position laid  down  by  Mr.  Cowling  arguendo  in  Vyse  v.  Wakefield  is, 
I  apprehend,  perfectly  correct:  ^'The  general  rule  is  that  a  party  is 
not  bound  to  do  more  than  the  terms  of  his  contract  oblige  him  to 
do;"  and  all  the  Judgments  support  what  he  says.  Lord  Abinger, 
C.  B.,  says :  '^  The  rule  to  be  collected  from  the  cases  seems  to  be  this, 
that  where  a  party  stipulates  to  do  a  certain  thing  in  a  certain  specific 
event  which  may  become  known  to  him  or  with  which  he  can  make 
himself  acquainted,  he  is  not  entitled  to  any  notice,  unless  he  stipulates 
for  it/'  Now,  the  assumption  in  the  present  case  that  the  defendant 
cannot  know  without  notice  is,  in  my  judgment,  idle.  Pabke,  B., 
says :  ^^  The  general  rule  is  that  a  party  is  not  entitled  to  notice  unless 
he  has  stipulated  for  it ;  but,"  he  adds,  ^'  there  are  certain  cases  where, 
from  the  nature  of  the  transaction*  the  law  requires  notice  to  be  given, 
though  not  expressly  stipulated  for;"  he  proceeds  to  describe  those 
cases  as  cases  where  the  thing  to  be  performed  is  indefinite,  and  at  the 
option  of  the  plaintiff.*  and  he  decides  the  case  before  him  on  the 
ground  that  an  option  still  remained  to  be  exercised  by  the  plaintiff. 
The  present  transaction  is  not  of  such  a  nature.  Lastly,  Bolfe,  B., 
says :  ^^  I  own  that  when  the  case  was  first  opened  my  unpression  was 
in  favor  of  the  plaintiff;  and  for  this  reason,  that  when  a  party  enters 
into  a  contract  he  is  bound  to  perform  it,  whether  reasonable  or  not. 
Where  the  law  casts  an  obligation  upon  him,  it  says  that  it  shall  be 
reasonable ;  but  that  is  not  so  when  a  party  contracts  to  do  a  partic- 
ular act,  for  then  it  is  his  own  fault  for  entering  into  such  a  contract." 
I  entirely  agree  with  the  rule  of  law  so  stated,  and  therefore  think  wa 
are  not  at  liberty  to  import  any  such  stipulation  into  this  covenant  as 
the  defendant  claims.  Judgment  for  the  defnudami^ 

I  L.  ft  S.  W.  Bailwaj  Co.  r.  Flowor,  1  C.  P.  D.  77 ;  Manchester  Warehoase  Co.  v. 
Carr,  5  C.  P.  D.  507;  Thomaa  v,  Kingsland,  12  Daly,  315;  Sintoa  0.  Butler,  40 
Ohio  St.  158.  ace. 
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HUGALL  V.  MoLEAN. 
In  thv  Queen's  Bench  Division,  Coubt  of  Appeal,  Mat  1, 1885. 

[B^rUd  in  68  Law  Times  Reports,  94.] 

This  was  an  action  to  recover  a  sam  of  £63  as  damages  for  an 
allied  breach  of  an  agreement  to  keep  the  drains  and  sewers  of  a 
house  in  tenantable  repair. 

The  defendant,  who  was  receiver  in  an  administration  action,  let  a 
house  to  the  plaintiff  for  three  years  from  August,  1882,  by  an  agree- 
ment by  which  the  defendant  agreed  to  execute  the  *^  repairs  to  the 
roof,  main  walls,  main  timbers,  drains,  and  sewers,  which  are  to  be 
kept  in  good  tenantable  repair  and  condition  by  the  receiver  during  the 
tenancy." 

On  the  18th  June,  1883,  while  the  plaintiff  was  in  occupation  under 
the  agreement,  the  basement  of  the  house  was  flooded  with  sewage  in 
consequence  of  the  defective  condition  of  the  drains.  The  plaintiff 
thereupon  sent  for  a  sanitary  engineer  and  instructed  him  to  put  the 
drains  into  a  proper  state  of  repair.  On  the  22d  Sept,  1883,  after  the 
repairs  had  been  executed,  the  plaintiff  wrote  to  the  defendant  com- 
plaining of  the  expense  to  which  she  had  been  put,  and  asking  whether 
she  should  send  him  the  bill  for  the  repairs.  This  was  the  first 
notice  which  the  defendant  received  that  the  basement  of  the  house  had 
been  flooded. 

At  the  trial  the  jury  found  that  the  plaintiff  did  not  know,  and  had 
not  the  means  of  knowing,  that  the  drains  were  in  a  defective  condition 
before  the  18th  June,  1883.  They  also  found  that  the  defendant  did 
not  know  that  the  drains  were  in  a  defective  condition  before  that  date, 
but  they  found  that  he  had  the  means  of  knowing. 

Upon  these  flndlngs  Wills,  J.,  gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

Xewis  Coward,  for  the  plaintiff. 

FuUarton^  for  the  defendant 

Brett,  M.  R.  The  terms  of  the  agreement  in  the  present  case  are 
substantially  the  same  as  those  of  the  covenant  in  Makin  v.  Watkinson, 
23  L.  T.  Rep.  n.  s.  592 ;  L.  R.  6  £x.  25 ;  and  as  those  of  the  act  of 
Parliament  in  The  London  and  Southwestern  Railway  Company  v. 
Flower,  33  L.  T.  Rep.  n.  s.  687 ;  1  C.  P.  Div.  77,  and  therefore  I  am  of 
opinion  that  we  must  give  the  agreement  the  same  interpretation  as  was 
given  in  those  cases.  It  is  the  case  of  an  agi*eement  drawn  in  the  form 
of  a  common  covenant  in  a  lease,  and  the  meaning  of  such  a  covenant 
was  settled  by  a  decision  given  nearly  fifteen  years  ago  (Makin  v.  Wat- 
kinson, tAi  sup.)  ;  that  decision  has  been  followed  in  other  cases,  and 

no  doubt  many  covenants  in  leases  have  been  drawn  on  the  faith  of  the 
VOL.  n. — 10 
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Interpretalion  placed  on  the  covenant  in  that  case.  This  being  so^  I 
think  that,  even  if  we  disagreed  with  the  view  adopted  in  Makin  v» 
Watkinson,  we  should  still  be  bound  to  give  the  same  interpretation  to 
the  agreement  in  this  case ;  but  in  my  opinion  it  is  impossible  to  doubt 
that  the  reasons  for  the  interpretation  placed  on  the  covenant  in  Makin 
r.  Watkinson  are  unanswerable.  We  must  look  at  the  implication 
which  the  judges  made  in  that  case,  and  which  will  be  found  at  the  end 
of  the  judgment  of  Channell,  B.,  where  he  sa^s :  '^  We  ought  to  import 
into  the  covenant  the  condition  that  he  shall  have  notice  of  the  want  of 
repair  before  he  can  be  called  on  under  the  covenant  to  make  it  good.*' 
L.  R.  6  Ex.  at  page  28.  This  shows  that  we  must  imply  this  condition 
as  if  it  were  written  into  the  agreement ;  and  if  this  is  so  the  tenant 
must  take  care  that  the  landlord  has  notice  of  the  defective  state  of 
repair.  I  doubt  whether,  if  the  landlord  had  notice  aliunde  he  would 
be  liable,  but  it  is  not  necessary  to  decide  this.  If  he  were  told  by  a 
neighbor  that  the  premises  were  out  of  repair  it  might  happen  that  he 
would  be  unable  to  enter.  Here  the  landlord,  according  to  the  finding 
of  the  jury,  had  the  means  of  notice  of  the  want  of  repair ;  but  this 
does  not  help  the  plaintiff  so  as  to  enable  her  to  treat  the  landlord  as  if 
he  had  had  actual  notice.  It  is  clear  that  on  such  an  agreement  the 
landlord  is  not  liable  until  he  has  had  notice. 
Bagoalult  and  Bowsn,  L.  JJ.,  concurred. 

Appeal  diamiami. 


ASHLEY  HATDEN  v.  WILLIAM  BRADLEY. 
BuPRBMB  Judicial  Coubt  of  Massachusetts,  Sbftembeb  Term,  1856* 

[Reported  in  6  Gray,  426.] 

AcnoH  OP  CONTBACT  to  rccovcr  damages  for  the  defendant's  failure 
to  keep  in  repair  the  buildings  included  in  a  lease  from  the  defendant 
to  the  plaintiff  of  a  hotel  and  farm  in  Southwick,  by  which  the  defend- 
ant covenanted  to  '*  put  the  buildings  and  fences  on,  around,  and  about 
the  premises  in  a  good  condition,  and  so  to  maintain  them  for  and  dur- 
ing the  term  of"  the  lease,  and  the  plaintiff  covenanted  *^that  the 
lessor  may  enter  to  view  and  make  improvements,  and  to  expel  the 
lessee,  if  he  shall  fail  to  pay  the  rent,  or  make  or  suffer  anj'  strip  or 
waste  thereof." 

At  the  trial  in  the  Court  of  Common  Pleas  the  defendant,  who 
resided  in  Springfield,  contended  that  he  was  not  liable,  under  his  cov- 
enant, for  damages  arising  from  want  of  repair,  after  the  plaintiff  had 
entered  into  the  occupation  of  the  pi^mises  under  the  lease,  and  before 
notice  to  the  defendant  of  such  want  of  repair.  But  Mellen,  C.  J., 
Instructed  the  jury  that  ^^  for  defects  in  the  buildings,  occurring  after 
the  commencement  of  the  lease,  the  plaintiff  was  entitled  to  recover 
damages  for  such  want  of  repair  fh>m  the  time  such  defects  occurred ; 
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it  being  the  duty  of  the  defendant,  under  this  lease,  to  take  notice  of 
such  defects  or  want  of  repair,  and  prevent  damage  to  the  plaintiff  by 
repairing  the  same,  without  notice  from  the  plaintiff."  The  jury  returned 
a  verdict  for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

H.  Vbse^  for  the  defendant. 

W.  (?.  McUeSy  for  the  plaintiff. 

Metcalf,  J.  The  estoblished  rule  of  law,  which  the  court  are  now 
to  apply,  is  rightly  stated  by  Lord  Abinger  in  Yyse  v.  Wakefield,  6  M. 
Ai  W.  452,  453.  It  is  this :  *'  Where  a  party  stipulates  to  do  a  certain 
thing  in  a  certain  specific  event  which  may  become  known  to  him,  or 
with  which  he  can  make  himself  acquainted,  he  is  not  entitled  to  any 
notice,  unless  he  stipulates  for  it ;  but  when  it  is  to  do  a  thing  which 
lies  within  the  peculiar  knowledge  of  the  opposite  party,  then  notice 
ought  to  be  given  him/'  The  case  at  bar  comes  within  the  first  branch 
of  this  rule.  The  defendant  stipulated  to  maintain  the  buildings  in 
good  condition  during  the  term  for  which  he  demised  them  to  the  plain- 
tiff, on  the  happening  of  a  specific  event,  to  wit,  that  they  should  not 
be  in  good  condition,  but  should  need  repairs.  He  might  have  known, 
or  made  himself  acquainted  with  the  fact,  that  they  needed  repairs. 
And  he  did  not  stipulate  for  notice.  See  Smith  v.  Goffe,  2  Ld.  Raym. 
1126,  and  11  Mod.  48;  1  Saund.  FL  A  Ev.  (2d  ed.)  214;  System  of 
Pleading,  126,  127 ;  Lawes  PI.  in  Assump.  (Amer.  ed.)  176  et  aeq.^ 

But  if  the  defendant's  agreement  to  maintain  the  buildings  in  good 
condition  were  not  of  itself  sufiScient  to  decide  the  question  raised  in 
this  case,  yet  there  is  another  clause  in  the  lease  which  is  decisive, 
namely,  the  reservation  by  the  defendant  of  a  right  of  entry  upon  the 
premises  ^^to  view  and  make  improvements."  He,  therefore,  having 
provided  for  himself  the  means  of  ascertaining  the  contingency  upon 
which  he  was  to  make  repairs,  was  not  entitled  to  notice  fh>m  the 
plaintiff  that  the  contingency  had  happened.  Keys  v,  Powell,  2  A.  K. 
Marsh.  254.  Exceptions  overruled. 


EBENEZEE  HUNT  v.  EDWARD  ST.  LOE  LIVERMORE. 
SuFBBiis  Judicial  Coubt  of  MASSACHUSErrs,  Afsil  Tebm,   1828. 

[Rpporied  in  6  Pidoering,  395.] 

AssTTUPSiT  on  a  promissory  note  from  the  defendant  to  the  plamtiff, 
not  n^oliable,  dated  February  26,  1823,  for  $1,400,  payable  on  de-, 
mand. 

1  In  Hntchinflon  v.  Cnmmings,  156  Mass.  329,  330,  the  coart  said  in  regard  to  an 
agreement  to  repair,  "  Assnming  in  favor  of  the  plaintiff  that  this  agreement  bound 
the  defendants  to  make  all  necessary  repairs  while  Mrs.  Dennin  continned  to  occupy, 
h  must  be  implied  that  they  were  only  to  make  repairs  upon  reasonable  notice.*' 
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At  the  trial  before  Morton,  J.,  the  plaintifT  called  a  witnesB,  wbo 
tified  that  on  the  2d  of  December,  1824,  the  plaintiff  demanded  of  tli6 
defendant  payment  of  the  note,  or  a  return  of  the  bond  hereafter  men- 
tioned ;  bnt  that  the  defendant  did  not  pay  the  note,  nor  letom  the 
bond,  but  replied  that  what  is  written  is  written. 

The  defendant  then  gave  in  evidence  a  bond  from  the  plaintiff,  dated 
February  26, 1823,  conditioned  that  the  plaintiff,  upon  the  defendant's 
paying  him  the  sum  of  $1,400,  should  make  and  execute  to  the  defend- 
ant a  good  and  valid  warranty  deed  of  certain  land  which  the  dcfendoOft 
had  agreed  to  purchase  of  the  plaintiff  for  the  sum  mentioned. 

The  defendant  also  produced  the  following  receipt,  signed  by  the 
plaintiff:  '*  February  26,  1823.  Received  of  £.  S.  Livermore  a  note 
of  hand  for  $1,400,  for  which  I  have  this  day  given  him  a  bond  for  a 
deed  of  a  certain  piece  of  land :  but  provided  the  bargain  is  not  carried 
into  effect,  I  am  to  deliver  up  said  note  upon  said  Livermore's  deliver- 
ing up  said  bond.'' 

The  defendant  contended  that  the  plaintiff  was  not  entitied  to  bis 
action  before  he  had  tendered  a  deed  of  the  estate  described  in  the 
bond,  and  that  the  defendant  now  had  a  right  to  rescind  the  contract 
referred  to  in  the  bond  and  receipt,  and  to  return  the  bond  to  the  plain- 
tiff, which  he  offered  to  do  in  Court.  But  the  judge,  being  of  opinion 
that  these  fiicts  did  not  amount  to  a  defence  against  the  note,  directed 
the  defendant  to  be  called.  If  the  whole  Court  should  be  of  a  differ- 
ent opinion,  the  default  was  to  be  taken  off  and  the  plaintiff  to  become 
nonsuit. 

Livemtfifre  and  Hoar^  for  the  defendant.  The  three  writings,  bearing 
the  same  date  and  relating  to  the  same  subject-matter,  are  to  be  con- 
sidered as  one  transaction,  and  they  show  a  promise  by  the  defendant 
to  pay,  provided  the  condition  of  the  bond  is  performed.  If  the  baz^ 
gain  was  not  carried  into  effect,  the  note  was  to  be  given  up.  The 
plaintiff  therefore  should  have  performed  his  part  of  the  ooutiuct,  or  at 
least  have  tendered  a  deed  of  the  land  as  a  condition  precedent  to 
bringing  an  action  on  the  note.  Collins  t;.  Gibbs,  2  Bmr.  899 ;  Thorpe 
V.  Thorpe,  1  Ld.  Raym.  662 ;  s.  o.  1  Salk.  171 ;  Pordage  v.  Cole,  1 
Wms.  Saund.  320,  note  4. 

The  note  was  a  nudum  pactum.  No  consideration  was  given  for  it: 
and,  independent  of  that  objection,  it  is  not  recoverable,  for  when  the 
land  was  to  be  conveyed  the  money  was  to  be  paid ;  so  that  whether  the 
bargain  for  the  land  should  be  carried  into  effect  or  rescinded,  the  note 
was  to  be  given  up.    It  was  in  fact  a  nullity. 

Steamsy  contra.  It  is  manifest,  on  the  face  of  the  papers,  that  giving 
the  receipt  was  an  after  transaction.  The  payment  of  the  consideration 
is  a  condition  precedent  to  giving  a  deed,  but  the  note  is  unqualified  in 
its  terms,  and  being  on  demand  might  have  been  sued  immediately. 

But  if  the  several  writings  were  one  transaction,  they  do  not  consti- 
tute a  defence  against  the  note.     If  there  was  a  mutual  right  to  rescind^ 
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II  mm  not  wiUioat  a  limitation  as  to  time,  and  nearly  two  years  had 
elapsed  before  payment  of  the  note  was  demanded ;  which  allowed  the 
defendant  more  than  a  reasonable  time  to  make  his  election.  Both3r's 
case,  6  Co.  81 ;  Pothier  on  Obligations,  No.  205. 

The  opinion  of  the  Court  was  drawn  up  b^'^ 

Pdtnam,  J.    We  think  that  the  note,  the  receipt,  and  the  bond  should 
16  construed  as  if  they  were  parts  of  one  contract. 

The  plaintiff  on  his  part  agreed  to  oonyey  the  land  to  the  defendant 
when  he  should  pay  the  purchase-money,  and  the  defendant  agreed  to 
pay  the  purchase-money  when  the  plaintiff  should  convey  the  land.  As 
DO  time  for  the  conveyance  or  for  the  payment  is  mentioned,  the  law 
supplies  the  deficiency  by  providing  that  the  contract  should  be  ex« 
ecuted  in  a  reasonable  time.  And  an  offer  to  do  what  the  contract 
required  of  either  party,  and  a  demand  and  refusal  of  the  other  to  do 
what  was  required  of  him,  would  entitle  the  party  so  offering  to  perform 
to  a  remedy  upon  the  contract.  It  is  clear  to  our  minds,  that  the  con- 
tract is  to  be  construed  as  containing  dependent  stipulations.  Neithei 
party  intended  to  trust  to  the  personal  security  of  ttie  other.  If  Hunt 
had  in  a  reasonable  time  offered  to  give  a  good  deed  of  the  land,  and 
had  demanded  payment  of  the  money  mentioned  in  the  note,  and  Liver- 
more  had  refused  to  accept  the  deed  and  to  pay  according  to  his  en- 
gagement. Hunt  would  have  had  his  remedy  at  law  against  Livermore 
for  the  purchase-money.  On  the  other  hand,  if  Livermore  had  in  a 
reasonable  time  offered  to  pay  his  note,  and  had  demanded  a  deed,  and 
Hunt  had  refVised  to  accept  the  money  and  to  give  the  deed  simultane- 
ously, Livermore  would  have  had  his  remedy  at  law  against  Hunt  for 
the  damages  sustained  by  his  not  convejing  the  land  according  to  his 
agreement. 

If  the  stipulation  contained  in  the  receipt  of  the  plaintiff  to  deliver 
up  the  note  upon  the  defendant's  delivering  up  the  bond,  '^  provided 
the  bargain  is  not  carried  into  effect,'*  were  to  be  construed  to  give 
either  party  an  election  at  his  own  pleasure  to  annul  the  contract,  it  is 
evident  that  the  contract  could  never  be  carried  into  effect  against  him 
who  should  please  to  avoid  it.  It  would,  in  effect,  have  no  binding 
operation.  It  would  not  be  what  the  civil  law  defines,  ^' Juris  vinculum 
quo  necessitate  adstringimur.'*  '^  It  is  of  the  essence  of  all  agreements 
which  consist  of  promising  something,  that  they  should  produce  an  obli- 
gation in  the  party  making  the  promise  to  discharge  it ;  hence  it  follows 
that  nothing  can  be  more  contradictory  to  such  an  obligation  than  the 
entire  liberty  of  the  party  making  the  promise  to  perform  it  or  not  as 
he  may  please.*'  Potiiier  on  Oblig.  No.  47, 48.  The  case  at  bar  strongly 
illustrates  that  position.  If  it  were  that  either  party  had  the  entire  lib- 
erty of  vacating  it,  the  contract  would  be  void  for  want  of  obligation. 
It  would  stand  thus :  Hunt  engages  to  convey  his  land  to  Livermore 
for  $1,400,  if  Hunt  shall  please  to  do  so;  and  Livermore  engages  ^ 
pay  $1,400  for  the  land,  if  he  shall  please  to  do  so.  We  cannot  sup- 
pose the  parties  intended  to  make  such  a  vain  bargain.     AVe  are  satis 


150  BBflCHAB  V.  CONBADT.  [CHAP.  V. 

fled  Ibat  it  was  a  valid  oontraot,  oontaining  dependent  atipnlaiions  to  be 
perfonned  by  each  before  lie  oonld  compel  a  perfonnance  by  the  other. 
It  follows,  therefore,  that  the  plaintiff  was  not  entitled  to  the  money  oi 
price  of  the  land,  inasmach  as  he  neglected  to  offer  to  convey  the  land 
by  a  projter  deed. 

We  are  all  of  opinion  that  the  default  should  be  taken  off,  and  that 
the  plaintiff  should  be  nonsuited.^ 


BEECHER  V.  CONRADT. 
Nbw  Tobk  Court  of  Appeals,  Septembbb  Tbbm,  1865. 

[R^Mtrtad  m  8  Kemtm,  108.] 

AonoN  commenced  in  the  Supreme  Court,  in  1851,  to  recover  the 
amount  agreed  to  be  paid  by.  the  defendant  in  and  by  the  contract  here- 
inafter mentioned.  The  complaint  alleged  the  making  of  the  contract ; 
that  it  had  been  duly  transferred  to  the  plaintiff;  that  the  party  of  the 
first  part  to  the  contract  and  the  plaintiff  had  always  fulfilled  and  kept 
all  things  therein  contained  on  their  part  to  be  perfonned;  that  the 
defendant  had  neglected  to  pay  the  amount  agreed  to  be  paid  by  him ; 
and  that  the  whole  amount  of  the  principal  and  interest  named  in  the 
contract  was  due  and  unpaid,  and  Judgment  for  this  amount  was  de- 
manded. The  answer  put  all  the  allegations  of  the  complaint  in  issue. 
The  cause  was  tried  at  the  Oneida  County  Circuit,  held  by  Mr.  Justice 
Gridley.  The  plaintiff  read  in  evidence  the  contract  mentioned  in  the 
complaint.  It  was  dated  the  third  day  of  January,  1839,  and  executed 
by  Abraham  Varick,  as  surviving  eixecutor  of  the  will  of  one  Walker, 
deceased,  as  party  of  the  first  part,  and  by  the  defendant  as  party  of  the 
second  part.  By  the  terms  of  this  contract  the  party  of  the  first  part, 
in  consideration  of  one  cent  to  him  paid,  and  ^'upon  the  express 
condition  that  the  party  of  the  second  part  shall  and  do  well  and 
fkithfully  perform  the  covenants  hereinafter  mentioned,  and  to  be  per- 
formed on  his  part,*'  covenanted  for  himself  and  his  assigns  to 
execute  and  deliver  to  the  party  of  the  second  part  a  deed  of 
conveyance  in  fee,  containing  covenants  of  warranty  against  the 
acts  of  the  grantor,  of  and  for  a  parcel  of  land  which  was  de- 

^  I  Smith  V.  Heniy,  7  Ark.  S07;  Soirelli  v.  McHenzy,  88  Ark.  127,  184;  Fenj  v, 
Qnackenbiuh,  105  Cal.  299;  Tyler  v,  Toang,  8  111.  444;  Thompsoii  v.  Shoemaker, 
68  IlL  256,  269 ;  Dancan  v.  Charlee,  5  HL  561 ;  Headl/  v.  Shaw,  39  UL  854 ;  WeiM  9. 
Binnian,  178  IlL  241 ;  Bowles  v.  Newbj,  2  Bkckf.  864 ;  CanniDgham  v.  Gwinn, 
4  Blacki  341 ;  McCnlloch  v,  DawvoD,  1  Ind.  413 ;  Hickman  v.  Rayl,  55  Ind.  551 ; 
Zebley  v.  Sean,  38  Iowa,  507 ;  Little  v.  Thanton,  58  Me.  86 ;  Smith  v.  Boston  & 
Maine  B.  R.,  6  Allen,  262;  Fort  Pajne  Co.  &  Iron  Co.  r.  Webster,  163  Mass.  134; 
Siglin  V,  Frost,  173  Mass.  284 ;  Sutton  v.  Beckwith,  68  Mich.  308 ;  Powell  o.  Newell, 
59  Minn.  406;  Peqnes  v,  Mosby,  15  Miss.  840;  Divine  v.  Diyine,  58  Barb.  264; 
Hoag  V.  Parr.  13  Hun,  95;  Ewing  v,  Wightman,  167  N.  Y.  107;  Shelly  v.  Mikkel- 
son,  5  N.  Dak.  22;  First  Nat.  Bank  v.  Spear,  12  S.  Dak.  108;  Chandler  v,  Manh, 
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scribed  in  the  contract ;  and  the  defendant,  the  party  of  the  secimd 
part,  covenanted  to  pay  to  the  party  of  the  first  part  or  his  assigns 
^^the  sum  of  three  hundred  and  ninety-six  dollars  in  five  equal  annual 
payments,  with  interest  annually  on  all  sums  unpaid."  The  plaintiff 
ftarther  proved  that  the  land  mentioned  in  the  contract  was  conve^'ed 
and  the  contract  assigned  to  him  in  December,  1850,  and  rested. 
Thereupon  the  counsel  for  the  defendant  moved  the  court  to  nonsuit 
the  plaintiff,  on  the  ground,  among  others,  that  inasmuch  as  the  action 
was  brought  to  recover  the  whole  amount  of  the  purchase-money  after 
the  same  had  become  due  by  the  contract,  the  plaintiff  could  not 
recover  without  proving  that  he  tendered  a  conveyance  of  the  land,  or 
offered  to  convey  the  same  to  the  defendant  before  the  commencement 
of  the  action.  The  Court  overruled  the  objection,  refUsed  to  nonsuit 
the  plaintiff,  and  decided  that  he  was  entitled  to  recover  the  amount  of 
the  purchase-money  mentioned  in  the  contract.  The  counsel  for  the 
defendant  excepted.  The  judgment  rendered  at  the  circuit  was  af- 
firmed by  the  Supreme  Court  at  a  General  Term,  held  in  the  Fifth  Dis- 
trict.   The  defendant  appealed  to  this  court. 

Samuel  Beardsley^  for  the  appellant. 

Charles  A,  Mann^  for  the  respondent. 

Gardiner,  C.  J.  The  plaintiff  has  neither  averred  nor  was  there 
proof  of  any  other  breach  of  the  contract  upon  the  part  of  the  defend- 
ant,  except  the  non-payment  of  the  purchase-money.  The  plaintiff 
had  a  right  to  sue  for  each  instalment  as  they  severally  became  pay- 
able ;  but  this  right  he  has  waived,  and  now  seeks  to  recover  the  whole 
porchase-money  in  this  action,  without  an  averment  or  proof  of  a 
tender  of  a  conveyance  or  a  readiness  or  willingness  to  convey.  It  is 
not  denied  by  the  court  below  that,  if  the  several  paj'ments  had  been 
made  as  they  fell  due,  and  the  suit  had  been  commenced  for  the  last 
instalment  alone,  the  plaintiff  must  have  made  such  an  averment  and 
sustained  it  by  proof,  if  questioned ;  the  point  is  too  plain  to  admit 
of  discussion.  It  is,  however,  said  that  a  right  of  action  accrued  as 
the  instalments  became  payable,  which  the  non-performance  of  the 
plaintiff  would  not  discharge.  This  doctrine  assumes  a  right,  upon  the 
part  of  the  plaintiff,  to  divide  his  cause  of  action  into  as  many  suits  as 

4  Yi.  88,  ace.  See  also  Duncan  v.  Clements,  17  Ark.  279 ;  Faost  v.  Jones,  SS  Ark. 
88S;  Falvey  v.  Woolner,  71  N.  T.  App.  Div.  3.31. 

Moggridge  V.  Jones,  U  East.  486 ;  Spiller  o.  Westlake,  2  B.  &  Ad.  155 ;  Hagemaa 
V.  Sharkey,  2  Miss.  277  ;  Gibson  v.  Newman,  2  Miss.  349 ;  Hazlip  v,  Noland,  14  Mira. 
294 ;  Snyder  v.  Mnrdock,  51  Mo.  175 ;  I^wis  v.  McMillen,  41  Barb.  420,  contra.  See 
also  Tronson  v,  Colby  University,  9  N.  Dak.  559. 

In  many  of  the  cases  cited  above  it  is  not  clearly  brought  oot  whether  the  conrt 
intended  to  decide  that  the  plaintifiE  must  show  affirmatively  as  part  of  his  case  pay- 
ment by  him  of  his  obligation,  bat  this  was  decided  in  the  following  cases :  Newsome 
V.  Williams,  27  Ark.  632,  635;  Cnnningham  v.  Gwinn,  4  Blackf.  341  ;  Summers  v. 
Sleeth,  45  Ind.  598 ;  Hatfield  v.  Miller,  123  Ind.  463,  466 ;  School  District  o.  Rogers, 
8  Iowa,  316 ;  Ewing  r.  Wightman,  167  N.  Y.  107 ;  Withers  p.  Atkinson,  1  Watts.  236, 
246.  In  Maine,  it  has  been  held,  however,  that  though  default  in  payment  by  the 
plaintiff  is  a  defence,  such  default  must  be  shown  by  the  defendant.  Manning  a 
Brown,  10  Me.  49;  Niles  v.  Phinney,  90  Me.  122. 
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there  were  instalments.  The  first  answer  to  this  suggestion  is,  that 
the  consideration  for  the  oonvejanoe  by  the  vendor  was  an  entire  sam« 
to  be  paid  by  instabnents ;  that  the  whole  was  due  at  the  commence- 
ment of  the  action,  and  the  plaintiff  has  sued  for  the  whole  purchase- 
money  without  attempting  to  distinguish,  in  his  complaint  or  eyidence, 
between  the  different  instalments.  The  second  answer  is,  that  the 
plaintiff  having  elected  to  wait  until  the  fifth  and  last  instalment 
became  due,  and  upon  the  payment  of  which,  as  this  case  stands,  the 
defendant  would  be  entitled  to  a  deed,  cannot  now  sustain  his  action 
for  either  instalment  without  proof  of  performance  or  readiness  to 
perform  on  his  part.  The  covenants,  as  to  the  four  first  instalments, 
were  originally  independent ;  but  the  plaintiff,  by  his  omission  to  insist 
upon  a  strict  performance  by  the  defendant,  has  lost  the  right  to  bring 
more  than  one  suit  for  the  mone}*  which  formed  the  consideration  for 
his  conveyance.  The  defendant,  by  a  tender  of  the  whole,  which  he 
has  now  a  right  to  pay,  would  be  entitled  to  his  deed.  The  plaintiff 
on  the  other  hand  must  establi^  his  right  to  the  consideration  as  an 
entirety,  or  he  cannot  recover  any  thing.  If  he  recovered  in  this  action 
but  $50,  the  judgment  would  be  a  complete  bar  to  any  f\irther  claim  for 
the  purchase-money,  and  when  that  judgment  was  paid  the  defendant 
would  be  entitled  to  his  deed.^ 

The  defendant  could  not  protect  himself  against  an  action  by  an  offer 
to  pay  the  first,  or  all  of  the  four  first  instalments ;  as  the  considera- 
tion was  entire,  and  all  due,  the  plaintiff  could  insist  upon  the  whole. 
And  yet,  if  because  the  covenants  were  originally  independent  they 
must  always  continue  so,  the  defendant  must  have  the  right  to  dis- 
charge by  payments  what  the  plaintiff  could  enforce  by  action. 

The  truth  is,  the  parties  by  lapse  of  time  are  in  the  same  situation 
as  though  the  purchase-money  was  all  payable  at  one  time.  The 
defendant  has  lost  his  right  to  pay  the  instalments  separately,  and  the 
plaintiff  his  right  to  enforce  collection  by  separate  suits.  There  is  but 
a  single  cause  of  action,  one  and  indivisible.  The  defendant,  if  he 
would  obtain  his  deed,  must  pay  all,  and  the  plaintiff,  if  he  would  re- 
cover, must  show  such  a  performance  on  his  part  as  would  entitle  him 
to  all  the  unpaid  consideration.  The  condition  attaches  to  the  whole 
debt  and  every  part  of  it.  The  judgment  of  the  Supreme  Court  should 
be  reversed,  and  a  new  trial  ordered.* 

^  See  Barritt  v.  Belfj,  47  Conn.  323 ;  Mauton  v.  Gammon,  7  111.  App.  201 ;  Cockley 
V.  Bracker,  54  Ohio  St.  214.  Compare  Seed  t;.  Johnston,  63  N.  Y.  App.  Div.  340; 
McLanghlin  v.  Hill,  6  Vt.  20.    See  Herman  on  EBtoppel,  §§  220,  et  teq. 

*  Hill  V.  Grigsby,  35  Cal.  656 ;  McCzoskej  v.  Ladd,  96  Cal.  455 ;  Irwin  v.  Lee,  34 
Ind.  319;  Soper  v.  Gabe,  55  Kan.  646;  BrentnaU  v,  ManhaU,  10  Kan.  App.  488; 
Shellj  V.  Mikkelson,  5  N.  Dak.  22;  Bojd  v.  McCallongb,  137  Pa.  7,  16;  First  Nat. 
Bank  v.  Spear,  12  S.  Dak.  108 ;  Hogan  v,  Kyle,  7  Wash.  595,  ace.  See  abo  McElwee 
V.  Bridgeport  Land  Co.,  54  Fed.  Rep.  (C.  C.  A.)  627. 

Weaver  v.  Childress,  3  Stew.  (Ala.)  361 ;  Hajs  v.  HaU,  4  Port  374,  387 ;  White  v. 
Be%rd,  5  Port.  94,  100;  Doncan  v.  Charles,  5  HI.  561 ;  Sheeran  v,  Moses,  84  HI.  448; 
Gray  v.  Meek,  199  HI.  136,  139;  Allen  v.  Sanders,  7  B.  Mon.  593;  Coleman  v.  Rowe 
6  Miss.  460;  Clopton  v.  Bolton,  23  Miss.  78 ;  McMath  v.  Johnson,  41  Miss.  439 ;  Bowen 
V.  Bailejr,  43  Miss.  405 ;  Biddle  v,  Coryell,  3  Har.  (N.  J.  L.)  377,  contra.    See  also 
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Dbnto,  Johnson,  Marvin,  and  Dean,  JJ.,  concurred. 

Crippen,  J.  (dissenting) .  The  first  and  fifth  grounds  on  which  the 
motion  for  a  nonsuit  was  asked  may  properly  be  resolved  into*  one,  and 
considered  together,  as  they  both  present  the  same  identical  question. 
K  the  plaintiff  was  bound  to  prove  the  tender  of  a  deed,  or  an  offer 
to  give  such  a  deed  to  the  defendant  as  the  contract  called  for,  prior  to 
bringing  his  action  to  recover  the  purchase-money,  then  he  failed  to 
maintain  the  action,  and  the  Court  in  that  event  erred  in  refusing  the 
nonsuit.  In  order  to  determine  this  question,  it  will  be  necessary  to 
refer  with  care  to  the  terms  of  the  agreement  between  Varick,  the  trus- 
tee, and  the  defendant.  By  this  contract  Varick  agreed  to  convey  lot 
No.  8,  in  Walker's  patent,  on  the  condition  of  a  fuU  and  faithfhl  per- 
formance of  all  the  covenants  contained  in  the  contract  to  be  performed 
by  the  defendant.  On  the  part  of  the  defendant,  the  first  covenant 
made  by  him  was  that  he  would  pay  the  trustee,  Mr.  Varick,  his  heirs 
or  assigns,  the  Just  and  full  sum  of  $396  in  five  equal  annual  pajrments, 
with  interest  annually  on  all  sums  unpaid.  The  contract  bears  date  on 
the  third  day  of  January,  1839  ;  consequently,  the  last  annual  payment 
became  due  on  the  third  day  of  January,  1844.  This  covenant  of  the 
defendant  is  not  made  to  depend  on  any  contingency  or  act  of  the  other 
party,  or  on  any  condition  to  be  found  in  the  contract.  When,  then,  let 
us  inquire,  did  the  defendant  become  entitled  to  the  deed  of  said  prem- 
ises? The  parties,  b}-  the  plain  language  of  the  contract,  have  said  that 
the  defendant  shall  be  entitled  to  such  deed  on  the  express  condition 
that  he  shall  pay  the  sum  of  $396  in  ^ve  equal  annual  payments,  from 
the  third  day  of  January,  1839,  with  annual  interest.  It  is  not  easy  to 
mistake  the  meaning  of  parties,  when  they  use  language  so  plain  and 
emphatic  in  making  their  contracts. 

The  defendant  most  clearly  was  not  entitled  to  a  deed  when  the  first, 
second,  third,  or  fourth  instalments  became  due,  even  if  they  had  been 
punctuall}''  paid  by  him.  So,  also,  in  relation  to  the  last  instalment, 
the  time  for  its  payment  was  fixed  by  the  agreement ;  when  the  time 
arrived  the  money  became  due  and  payable  from  the  defendant.  No 
act  was  agreed  to  be  performed  on  the  part  of  the  trustee  or  the  plain- 
tiff, as  assignee  of  the  contract,  in  order  to  entitle  him  to  the  money 
due  on  the  last  payment.  The  premises  were  to  be  conveyed  on  the 
express  condition  of  the  payment  of  the  whole  amount  of  the  pur- 
chase-money. 

Load  V,  Pomona  Land  Ck>.,  153  U.  S.  564,  580;  Bean  v.  Atwater,  4  Conn.  3 ;  White 
A  Atkins,  8  Cash.  367;  Kettle  v.  Harrey,  21  Vt.  301. 

As  to  the  effect  in  eqifltj  of  a  provision  in  the  contract  that  pajments  which  hare 
been  made  shaU  be  forfeited  by  failnre  to  complete  the  purchase  at  the  time  named, 
tee  Ames's  Cas.  Eq.  Jar.  L  338-341: 

In  regard  to  sales  of  personal  property  the  English  Sale  of  Goods  Act  provides : 
''Sec  41,  (1)  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller  of  goods  who  is 
in  possession  of  them  is  entitled  to  retain  possession  of  them  nntU  payment  or  tender 
of  the  price  in  the  following  cases,  namely :  — 

'*  (6)  Where  the  goods  have  been  sold  ou  credit,  but  the  term  of  credit  has  expired.* 
See  further,  Chalmers,  Sale  of  Goods  Act  (5th  ed.),  82;  Mechem  on  Sales,  §  152L 
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No  aflt  wfaaterer  was  agreed  to  be  done  by  tbe  trustee  to  entitle  him 
to  the  money ;  or,  in  other  words,  the  defendant  agreed  that  he  had  no 
right  to  call  for  a  oonveyance,  except  upon  the  express  condition  that 
he  paid  the  whole  amount  of  the  purchase-money.  The  case  is  clearly 
distinguishable  from  that  of  Grant  t^.  Johnson,  1  Selden,  247.  In  that 
case  the  contract  did  not  require  the  defendant  to  pay  the  whole  amount 
of  the  purchase-money  before  obtaining  a  deed.  He  was  entitled,  by 
the  terms  of  the  agreement,  to  receive  both  the  possession  of  the  prem- 
ises and  a  deed  thereof  before  he  could  be  called  upon  for  the  payment 
of  the  instalment  in  controversy  in  that  action.  Not  so  in  the  case  at 
bar ;  and  in  this  particular  the  cases  are  manifestly  and  clearly  differ- 
ent. The  defendant  in  this  action  had  no  right  to  ask  for  a  deed,  ex- 
cept upon  the  express  condition  that  he  first  paid  the  ftdl  amount  of  the 
purchase-money.  I  have  not  been  able  to  find  any  a<]Uudged  case  con- 
flicting with  the  plaintiff's  right  to  recover  in  this  action  the  amount  due 
upon  the  contract. 

The  Judgment  should  be  afllrmed. 

HAin>,  J.  (dissenting).  I  am  of  the  opinion  that  the  covenants  to 
pay  the  purchase-money  and  to  convey  the  land  are  independent.  The 
defendant  agreed  to  pay  the  purchase-money,  and  at  certain  specified 
times ;  and  the  vendor  agreed  to  convey  ^*  upon  the  express  condition'' 
that  he  did  so.  No  suit  was  commenced  until  all  of  the  purchase- 
money  became  due.  But  that  drcumstanoe  did  not  make  the  cove- 
nants  dependent  which  before  were  independent.  Where  the  last 
payment  and  the  conveyance  are  to  be  simultaneous  acts,  and  the  prior 
payments  have  not  been  made,  in  a  suit  for  the  purehase-money,  a  per- 
formance or  an  offer  to  perform  is  necessary.  Johnson  v.  Wygant,  11 
Wend.  48 ;  Grant  v.  Johnson,  1  Seld.  247.  But  that  is  not  this  case 
as  I  understand  this  contract.  The  payment  of  all  the  purchase-money 
was  a  condition  precedent  to  the  right  of  the  defendant  to  demand  a 
conveyance.  Having  covenanted  absolutely  to  pay  certain  sums  at  the 
expiration  of  certain  fixed  periods,  and  the  vendor  having  promised  a 
deed  on  condition  that  the  payments  were  made,  the  clear  intention  of 
the  parties  must  have  been  that  payment  of  all  the  money  should  pre- 
cede the  conveyance.  There  was  no  duty  for  the  vendor  to  perform 
until  the  vendee  had  performed  all  the  covenants  on  his  part.  By  in- 
serting the  word  ^^  condition  "  or  *^  sub  conditioner**  a  condition  \b  created. 
10  Co.  42  a ;  2  Bac.  Abr., ''  Condition,"  (A.)  ;  PlaU on  Covenants,  72. 
^^  Upon  condition  "  is  an  expression  from  which  a  condition  precedent 
isually  arises.  (Piatt  on  Covenants,  supra.)  The  agreement  here  was 
lot  merely  to  convey  ^^  upon  "  payment  beii^  made,  but  '^  upon  the  ex- 
press condition"  that  the  vendee  should  perform;  while  the  covenant 
to  pay  is  without  condition.  And  besides,  the  meaning  of  the  words 
**upon  condition"  has  been  settled  by  construction,  which  should  nol 
be  disturbed. 

For  thiB  reason  I  think  the  Judgment  should  be  alTlrmed. 

Judg^nent 
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CHARLES   H.   EDDT  et  jil.,  Appellants,   v.  ALVIN  DAVIS, 

Respond  VMT. 

New  York  Coubt  of  Appeals,  June  24 — October  8,  1889. 

[Reported  m  116  New  York,  S47.] 

Appeal  fh>m  order  of  the  General  Term  of  the  Supreme  Court  in  the 
third  judicial  department,  made  May  4, 1886,  which  reversed  a  Judg- 
ment in  favor  of  plaintiffs,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  and  granted  a  new  trial. 

The  action  was  brought  to  recover  from  defendant  unpaid  instal- 
ments alleged  to  be  due  upon  a  contract  to  purchase  land. 

By  the  contract,  which  was  executed  March  1,  1875,  plaintiff  agreed 
to  sell  to  defendant  a  lot  of  land  in  the  village  of  Westport,  upon  which 
there  was  a  brick  store,  for  the  sum  of  $1,600,  paj'able  in  annual 
instalments  varying  from  $100  to  $200. 

The  contract  provided  that  possession  should  be  given  on  payment 
of  the  first  instalment,  and  contained  the  following  provisions:  ^^  The 
party  of  the  second  part  (defendant)  is  to  have  one  hundred  feet  depth 
of  land  including  the  store  running  east  and  west,  running  north  and 
south  the  width  of  the  store."  ^'  The  said  parties  of  the  first  part  agree 
that  on  receiving  the  sum  of  eight  hundred  dollars  at  the  time  and 
manner  above  mentioned^  they  will  execute  and  deliver  to  the  said 
party  of  the  second  part,  at  their  own  proper  cost  and  expense,  a  good 
and  suflScient  deed  of  said  property*  by  the  party  of  the  second  part  giv- 
ing to  the  parties  of  the  first  part  a  bond  and  mortgage  on  said  property 
for  the  remaining  sum  unpaid."  ^^  And  the  said  party  of  the  first  part 
agrees  to  keep  open  a  right  of  wa}'  back  of  said  building."  '^  It  is 
understood  that  the  party  of  the  second  piart  is  to  put  up  during  the 
coming  year  a  building  on  the  east  end  of  said  store,  to  cost  not  less 
than  six  hundred  dollars." 

Defendant  paid  the  first  instalment  under  the  contract,  entered  into 
possession  and  entered  the  building  called  for  by  the  contract  He 
made  other  payments  in  amount  about  sufficient  to  pay  the  interest  on 
the  purchase-money,  At  the  time  of  the  commencement  of  the  action 
two  instalments,  amounting  to  $300,  were  not  due.  At  the  time  the 
agreement  was  made  the  plaintiffs  owned  other  property  adjoining  the 
lot  sold  defendant,  on  the  north,  and  bounded  on  the  west  by  the  princi- 
pal street  of  the  village ;  and  over  this  property  access  could  be  had 
from  the  street  to  the  rear  of  defendant's  lot 

In  June,  1875,  plaintiffs  sold  to  one  Joseph  Hutchings  all  the  rest  of 
the  property  owned  by  them,  without  any  reservation  of  a  right  of  way 
to  defendant's  lot,  and  at  the  time  of  the  commencement  of  this  actios 
they  owned  no  property  over  which  they  could  give  a  right  of  way  ta 
the  rear  of  defendant's  store. 

Further  facts  appear  in  the  opinion. 
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Bichard  X.  Hand,  for  appellanta 

ChMer  McLaugfdin^  for  respondent. 

Bbown,  J.  The  trial  court  found,  as  oondasions  of  law,  that  the 
defendant  *^  was  not  entitled  to  a  oonvejance  of  property,  or  of  such 
right  of  way  until  the  full  sum  of  sixteen  hundred  dollars,  the  considera- 
tion provided  by  said  contract,  was  paid,  and  that  the  provision  in  said 
contract  for  deeding  the  premises  to  the  defendant,  upon  the  payment 
of  eight  hundred  dollars  and  interest,  was  for  his  (defendant's)  benefit, 
and  he  could  avail  himself  of  it  at  his  option,  by  paying  such  money  at 
the  times  provided  in  the  contract,  and  demanding  a  deed  and  tender* 
log  a  bond  and  mortgage ;  not  having  paid  or  made  such  demand  or 
tender,  and  having  waived  his  right  to  make  any  claim  under  this  pro- 
vision, as  appears  in  the  sixth  finding  of  fact,  the  contract  was  to  be 
treated  as  if  it  had  been  omitted,  and  the  action  having  been  brought 
to  recover  instalments  due,  no  tender  of  a  deed  by  the  plaintiffs  was 
necessary  to  enable  them  to  maintain  this  action." 

The  sixth  finding  of  fact  referred  to  was  as  follows :  ^^  That  immedi- 
ately before  tlie  commencement  of  this  action  the  plaintiffs,  by  their 
attorneys,  applied  to  said  defendant  and  informed  him  that  plaintiffs 
were  ready  and  willing  to  perform  said  contract  on  their  part,  if  he  was 
ready  to  pay,  to  which  defendant  replied  that  he  could  not  pa^^  and  said 
he  wanted  to  give  up  the  property,  and  thereupon  plaintiffs  commenced 
this  action." 

It  is  undisputed  that  within  two  months  after  the  defendant  entered 
into  possession  of  the  property  plaintiffs  sold  all  their  adjoining  land, 
and  thus  put  it  out  of  their  power  to  complj'-  with  their  agreement  with 
defendant,  and  keep  open  a  right  of  way  to  the  rear  of  his  store ;  and 
at  the  time  of  the  offer  mentioned  in  the  finding  of  fact  I  have  quoted 
the  plaintiffs  were  powerless  to  fulfil  their  agreement.  The  finding, 
therefore,  that  they  were  ready  to  perform,  or  that  their  offer  and 
defendant's  refusal  constituted  a  waiver  of  tender  of  the  deed  cannot 
be  sustained.  A  tender  imports  not  only  readiness  and  ability  to  per- 
form, but  actual  production  of  the  thing  to  be  delivered.  The  formal 
requisite  of  a  tender  may  be  waived,  but  to  establish  a  waiver  there 
must  be  an  existing  capacity  to  perform.  Nelson  v.  Plimpton  Elevat- 
ing Co.,  55  N.  Y.  484 ;  Lawrence  v.  Miller,  86  id.  137  ;  Bigler  v,  Morgan, 
77  id.  318. 

Here  there  was  no  existing  capacity,  as,  having  sold  all  the  adjacent 
lands,  plaintiffs  could  not  perform  their  covenant ''  to  keep  open  a  right 
of  way  "  back  of  defendant's  store.  The  conclusion  of  a  waiver  is  not, 
therefore,  sustained.  If,  however,  the  construction  put  upon  the  con- 
tract by  the  learned  trial  court,  in  the  conclusion  of  law  I  have  quoted, 
is  correct,  then  the  finding  of  a  waiver  of  tender  of  performance  is 
unimportant. 

Never  having  paid  $800  of  the  purchase-money,  defendant  was  not  in 
a  position  to  demand  the  conve3'ance,  and  there  being  in  the  contract, 
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as  coDstraed  by  the  trial  court,  no  covenaDt  on  the  part  of  the  plainlifl 
to  deUrer  the  deed  until  the  full  consideration  was  paid,  tender  of  the 
conveyance  as  a  condition  precedent  to  recover  for  unpaid  instalments 
was  not  necessary,  and  no  question  as  to  the  sufficiency  of  the  facts  to 
constitute  a  waiver  of  tender  could  legitimately  arise. 

Where  a  contract  for  the  sale  of  land  provides  for  partial  payments 
of  the  purchase-money  prior  to  the  delivery  of  the  deed,  the  vendor  may 
sue  for  such  instalments  when  due  without  tendering  a  conveyance. 
Paine  v.  Brown,  37  N.  Y.  228  ;  Harrington  v.  Higgins,  17  Wend.  876. 

But  when,  after  the  instalments  are  all  due,  the  vendor  brings  an 
action  for  the  purchase-money,  he  is  not  entitled  to  recover  without 
proving  an  offer  before  suit  to  convey  the  land  to  the  defendant  on 
receiving  the  purchase-price.  When  the  last  instalment  falls  due  the  pay- 
ment of  the  whole  of  the  unpaid  purchase-money  and  the  conveyance  of 
the  land  become  dependent  acts.    Beecher  v.  Conradt,  18  N.  Y.  108. 

And  the  same  rule  applies  when  an  action  is  brought  for  any  instal- 
ment payable  at  or  after  the  term  fixed  for  the  delivery  of  the  deed. 
Grant  v.  Johnson,  5  N.  Y.  257 ;  Pordage  v.  Cole,  1  Saund.  820by 
Sergeant  Williams'  note.  So  that  if  the  fair  interpretation  of  the  con- 
tract is,  as  was  held  by  the  trial  court,  that  there  was  no  obligation  on 
plaintiffs'  part  to  deliver  a  deed  until  the  whole  of  the  purchase-money 
was  paid,  except  in  case  of  a  demand  therefor  by  defendant  after  pay- 
ment of  $800  and  tender  of  a  bond  and  mortgage  for  the  balance  of  the 
purchase-price,  then  the  judgment  was  right  and  must  be  affirmed. 

We  come,  therefore,  to  the  consideration  of  the  question  whether  the 
learned  trial  judge  was  right  in  his  construction  of  the  contract  that  the 
provision  for  a  deliver3'  of  the  deed  when  $800  was  paid  was  one  for 
the  benefit  of  the  defendant,  enforceable  only  on  his  demand,  or  whether 
it  was  a  covenant  on  the  part  of  the  plaintiffs  to  deliver  the  conveyance 
at  the  time  named. 

We  can  find  no  support  for  the  construction  adopted  by  the  trial 
court  in  the  agreement  itself,  and  it  is  not  based  upon  any  finding  of 
fact. 

The  construction  is  harsh,  unfair,  and  unnecessary.  The  parties 
appear  to  have  provided  expressly  for  all  matters  between  them.  We 
expect  naturally  to  find  mutual  obligations  in  the  contract.  The  vendee 
agrees  to  pay  the  purchase-money,  and  we  look  for  an  agreement  on 
the  part  of  the  vendor  to  convey.  If  it  is  not  contained  in  the  .clause 
of  the  contract  under  discussion,  it  does  not  exist  in  express  terms,  and 
we  are  forced  to  imply  it  from  the  nature  of  the  instrument 

In  Robb  V.  Montgomery,  20  Johns.  15,  cited  by  appellants,  there 
was  an  express  covenant  to  convey  on  pa3'ment  of  the  purchase-money, 
and  a  farther  provision  that  if,  after  the  first  payment  was  made,  de- 
fendant wished  to  get  a  deed,  and  to  give  a  bond  and  mortgage  for 
securing  the  two  last  payments,  plaintiff  would  give  a  deed. 

Thus  the  intent  of  the  parties  was  clear  that  it  was  to  be  optional 
with  the  vendee  whether  he  would  take  a  deed  on  making  the  first 
payment. 
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Here  there  is  no  express  coTenant  to  give  a  deed  at  all,  unless  it  la 
in  the  provision  cited.  The  language  used  in  this  part  of  the  contract 
does  not  express  an  option,  but  is  that  of  a  positive  undertaking.  It 
Vs :  ''  Parties  of  the  first  part  agree,  on  receiving  the  sum  of  eight  hun- 
dred dollars,  .  •  .  that  they  will  execute  and  deliver  ...  a  sufficient 
deed." 

We  think  the  intent  of  the  parties  is  plainly  inferable  from  the  lan- 
guage used,  that  this  was  a  covenant  on  plaintiff's  part  to  convey  at 
the  time  and  under  the  circumstances  mentioned. 

We  have,  therefore,  an  action  to  recover  unpaid  instalments  brought 
after  the  time  stipulated  for  the  delivery  of  the  deed,  and  in  such  case, 
to  entitle  plaintiffs  to  recover,  it  was  incumbent  upon  them  to  show  an 
offer  made  before  suit,  to  convey  on  receiving  the  stipulated  part  of  the 
purchase-money.  Grant  v.  Johnson,  and  Beecher  v.  Conradt,  supra. 
The  facts  of  this  case  are  very  similar  to  the  cases  cited.  In  Grant  v, 
Johnson  the  contract  was  to  sell  the  land  for  $950 ;  $200  of  which  was 
payable  in  April,  1846,  and  $200  in  April,  1847,  and  the  balance  in  two 
annual  payments  thereafter. 

The  seller  was  to  give  possession  in  November,  1845,  and  a  deed  in 
May,  1846.  The  action  was  for  the  instalment  due  in  April,  1847,  and 
this  court  held  that  delivery  of  the  deed  was  a  condition  precedent  to 
the  payment  of  the  second  instalment,  and  having  made  no  tender, 
plaintiff  could  not  recover. 

In  Beecher  v.  Conradt  the  purchase-money  was  payable  in  five  instal- 
ments. None  were  paid,  and  after  they  were  all  due  plaintiff  brought 
an  action  for  the  whole  purchase-money.  This  court  held  that  while 
the  covenants  as  to  the  first  four  instalments  were  originaDy  independ- 
ent, when  the  last  instalment  fell  due,  conveyance  and  payment  were 
dependent  acts,  and  that  no  part  of  the  purchase-money  could  be  re- 
covered without  tender  of  a  conveyance  before  commencement  of  the 
action.  To  the  same  effect  are  Hoag  v.  Parr,  13  Hun,  95  ;  James  v.  Bur- 
chell,  82  N.  Y.  108  ;  Smith  v.  McCluskey,  45  Barb.  621.  The  determina- 
tion of  the  question  what  are  and  what  are  not  dependent  covenants  is 
not  one  free  from  difficulty,  and  many  of  the  cases  are  so  irreconcilable 
that  they  are  studied  with  little  profit  or  assistance  to  the  judgment 

£ach  ease  must  be  determined  by  the  cardinal  rule  of  interpreting  all 
contracts,  vi2.,  to  ascertain  the  intention  of  the  parties  to  the  agreement ; 
and  here  we  think  there  is  no  doubt  the  intention  was  to  deliver  the  deed 
of  the  property  when  $800  of  the  purchase-money  was  paid.  For  all 
the  instalments  falling  due  prior  to  that  time  plaintiffs  might  have 
brought  their  action  and  recovered  without  proof  of  offer  to  convey, 
but  having  waited  until  after  the  time  fixed  for  the  delivery  of  the  deed, 
payment  and  conveyance  became  dependent  and  concurrent  acts,  and 
tender  of  performance  was  essential  on  their  part  to  an  enforcement  of 
defendant's  obligations  under  the  contract.  The  case  seems  to  fall 
directly  within  the  spirit  of  the  second  rule  suggested  by  Sergeant 
Williams  in  his  note  to  Pordage  v.  Cole,  mpra:  *^When  a  day  is 
appointed  for  the  payment  of  money,  and  the  day  is  to  happen  after 


8SGT.   II.]  EDDY   V.   DAVIS-  Xfid 

the  thing  which  is  the  consideration  is  to  be  performed,  no  action  for 
the  money  can  be  sustained  without  averring  a  performance ; "  and  the 
rights  of  the  parties  under  such  circumstances  as  exist  in  this  case  are 
clearly  stated  by  Judge  Gardner  in  Beecher  v.  Gonradt  as  follows: 
^^  The  defendant  has  lost  his  right  to  pay  the  instalments  separately, 
and  the  plaintiff  his  right  to  enforce  collection  by  separate  suits.  There 
is  but  a  single  cause  of  action,  one  and  indivisible.  The  defendant,  if 
he  would  obtain  his  dues,  must  pay  all,  and  the  plaintiff,  if  he  would 
recover,  must  show  such  a  performance  on  his  part  as  would  entitle 
him  to  all  the  unpaid  consideration."  None  of  the  cases  cited  by  thet 
appellant  are  in  conflict  with  the  rule  stated,  under  the  construction 
we  have  given  the  contract. 

Robb  V.  Montgomery,  20  Johns.  15,  in  one  respect,  I  think,  must 
be  erroneously  reported.  The  case  states  that  the  declaration  averred 
non-payment  of  all  the  instalments. 

If  we  are  to  understand  by  this  that  the  action  was  brought  to  recover 
the  whole  purchase-money,  and  to  regard  the  court  as  holding  that  no 
tender  of  conveyance  was  necessary,  then  the  case  is  in  conflict  with 
all  the  later  authorities.  But  if  the  action  was  to  recover  the  first  in* 
stalment  onlj^,  then  the  decision  is  intelligible.  I  think  the  action  must 
have  been  for  the  first  instalment  The  case  as  reported  arose  upon  a 
demurrer  by  defendant  to  a  replication  to  a  plea  in  the  answer  and  in- 
volved the  single  question  whether  the  assignment  of  the  contract  and 
the  conveyance  of  the  land  to  Bemus  by  the  vendor,  before  the  first 
instalment  was  due  (Bemus  being  ready  and  willing  and  having  the 
capacity  to  convey  to  defendant)  was  a  bar  to  the  recovery.  The 
court  held  that  it  was  not,  and  in  so  deciding  is  in  harmony  with  later 
decisions,  which  hold  that  in  an  action  by  a  vendor  for  an  instalment  of 
purchase-monej'  falling  due  prior  to  the  time  limited  for  the  delivery  of 
the  deed,  want  of  title  in  the  vendor  is  not  a  defence.  Harrington  v. 
Higgins,  17  Wend.  376. 

These  and  all  kindred  cases  will  be  found,  I  think,  to  have  arisen  on 
independent  covenants  in  contracts,  and  the  mle  established  by  them 
has  DO  application  in  an  action  b}'  a  vendor  for  purchase-money  brought 
subsequent  to  the  day  stipulated  for  the  delivery  of  the  deed. 

The  appellant  makes  the  point  that  the  agreement  to  keep  open  the 
right  of  way  was  a  personal  covenant,  having  no  relation  to  the  title^ 
and  its  violation  furnished  no  excuse  for  refusal  to  pay  the  purchase- 
money. 

The  appellant  is  not  in  a  position  to  raise  such  a  question,  being  con- 
cluded by  the  finding  of  the  trial  court,  that  such  right  of  way  was 
necessary  to  the  proper  enjoyment  of  the  store,  and  that  the  parties 
intended  that  defendant  should  have  such  way,  and  that  it  should  be 
conveyed  to  him  with  the  store :  and  we  think  a  right  of  way,  which  the 
trial  judge  found  to  constitute  in  value  one  half  of  the  property  agreed 
to  be  sold,  cannot  be  regarded  as  an  immaterial  part  of  the  consideration 
of  the  defendant's  obligation.  Having  put  it  out  of  their  power  to  convey 
the  property  which  they  had  agreed  to  sell,  the  plaintiffs  were  not  able  ta 
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make  a  Talid  offer  of  perfonnanoe,  and  benoe  not  entitled  to  lecorer 
the  unpaid  purchaae-money. 

The  order  of  the  General  Term  was  right  and  should  be  affirmed,  and 
Judgment  absolute  rendered  for  the  defendant  on  the  stipulation,  with 
oosts. 

All  concur. 

Order  affirmed  and  Judgment  accordingly. 


EDWARD  D.  JAMES  et  al.,  Appellamts,  v.  JOHN  J.  BUR- 

CHELL,  Respondent. 

Kew  York  Court  of  Appeals,  June  17 — September  21,  1S80. 

[Reported  in  82  New  York,  108.] 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of  Common 
Pleas  in  and  for  the  city  and  county  of  New  York,  affirming  a  judg* 
ment  in  favor  of  defendant,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury.     (Reported  below,  7  Daly,  531.) 

This  action  was  brought  to  recover  damages  for  the  alleged  failure  of 
defendant  to  perform  a  contract. 

On  January  11,  1871,  the  parties  entered  into  a  contract  by  which 
the  plaintiff,  Sarah  James,  in  consideration  of  one  dollar,  agreed  ^^  to 
sell  and  convey,  or  cause  to  be  conveyed/'  as  thereinafter  stated,  to  the 
defendant  four  lots  of  land  in  the  city  of  New  York,  for  the  sum  of 
$11,000  for  each  lot.  It  was  further  covenanted  that  the  defendant 
should  commence  the  erection  of  four  houses  upon  the  lots  on  or  befoi*e 
February  10,  1871,  and  complete  the  same  within  seven  months  from 
that  date  ;  the  plaintiffs  to  advance  $4,000  on  each  house  to  aid  in  its 
erection,  and  upon  being  paid  and  reimbursed  the  price  of  said  lots  and 
advances  thereon,  either  in  cash  or  the  bonds  of  the  defendant,  secured 
by  mortgages  on  the  premises,  then  the  plaintiffs  agreed  ^^  to  convey, 
or  cause  to  be  conveyed,"  the  same  to  the  defendant,  in  fee  by  a  full 
covenant  warranty  deed  free  from  all  reasonable  objections  and  from  all 
incumbrances,  except  such  incumbrances  as  should  be  made,  or  caused 
or  suffered  to  be  made,  by  the  defendant ;  the  latter  agreed  to  complete 
the  contract  and  to  take  title  within  eight  months.  The  plaintiffs  also 
covenanted  that  Sarah  James  was  seized  in  her  own  right  of  a  good 
title  to  said  premises  in  fee  simple.  It  was  also  agreed  that  the  plain- 
tiffs at  their  election  might  mortgage  each  of  said  lots  to  the  amount  of 
$15,000,  and  convey  the  same  subject  to  said  mortgages  in  lien  of  pur- 
chase-money for  the  same  amount 

The  court  found  that  on  the  safue  day  the  contract  was  made  plain- 
tiffs conveyed  the  premises  by  warranty  deed  to  Isaac  B.  Findull,  subject 
to  no  incumbrances  whatever.  Defendant  never  entered  into  posses- 
sion of  the  premises,  but  refused  to  erect  the  buildings  because  the 
plaintiffs  could  give  no  valid  title  to  the  property. 
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It  appeared  that  some  months  after,  bnt  before  the  expiration  of  the 
eight  months,  Findull  reconveyed  to  Mrs.  James.  FinduU  was  a  former 
clerk  of  James,  and  the  conveyance  to  him  was  without  consideration. 
He  knew  at  the  time  he  received  the  deed  of  the  contract  between  the 
parties. 

E.  H.  JBenn,  for  appellants. 

Oshom  E.  JBrigJu^  for  respondent 

Miller,  J.  The  plaintiffs,  in  their  contract  with  the  defendant, 
covenanted  that  Sarah  James,  one  of  them,  was  seized  in  her  own  right 
of  a  good  title  to  the  premises  in  fee  simple  which  were  to  be  conveyed 
to  the  defendant;  and  it  was  further  provided  that  the  plaintiffs,  if 
they  so  desire,  could  mortgage  each  of  the  lots  to  the  amount  of  $15,000. 
On  the  same  day  after  the  contract  bears  date,  and  when  the  parties 
acknowledged  its  execution,  the  plaintiffs  conveyed  the  premises  by  war- 
ranty deed  to  one  Findull,  subject  to  no  incumbrances  whatever.  The 
question  presented  is  whether  the  plaintiffs  had  a  right  thus  to  impair 
the  title,  or  in  any  other  manner  than  by  the  mortgages  provided  for ; 
and,  as  this  conveyance  was  made  to  Findull,  whether  the  plaintiffs  had 
not  violated  the  covenant,  and  the  defendant  was  thereby  released 
from  any  liability  under  the  contract.  The  plaintiff's  counsel  insists 
that  the  fact  that  another  person  held  the  legal  title  for  a  portion  of  the 
intervening  time,  or  that  the  defendant  prior  to  the  time  fixed  for  tak- 
ing title,  was  required  by  independent  covenants  to  do  certain  acts  and 
things  toward  the  performance  of  the  contract  on  his  part,  is  immaterial. 
We  think  he  is  in  error  in  this  respect,  and,  under  the  provisions  of  the 
contract,  the  transfer  of  the  title  to  Findull  by  the  plaintiffs  was  im- 
portant and  material.  By  the  contract,  as  will  be  seen  by  reference  to 
the  same^  the  defendant  agreed  to  erect  buildings  upon  the  lots,  of  a 
certain  stj'le  and  quality,  and  of  considerable  value,  within  seven  months 
from  tne  date,  the  plaintiffs  to  advance  money  from  time  to  time  on 
each  of  such  buildings.  The  lots  were  to  be  conveyed  by  the  plaintiffs 
by  warranty  deed,  free  from  incumbrances,  except  such  as  should  be 
caused  or  suffered  by  the  defendant,  who  was  to  take  title  and  pay  for 
the  same  within  eight  months  from  date.  It  is  apparent  from  the  terms 
of  the  contract  that  the  defendant  must  have  relied  to  a  considerable  ex- 
tent upon  the  personal  responsibility  of  the  plaintiffs.  Upon  the  faith  of 
an  existing  and  perfect  title  in  Mrs.  James,  he  was  to  take  possession, 
erect  valuable  buildings,  and*  expend  large  amounts  of  money.  The 
covenant  that  Mrs.  James  was  seized  and  the  permission  given  to  mort- 
gage the  premises  was  not  only  an  inducement  for  the  expenditure  of 
$60,000,  to  be  made  by  the  defendant,  as  the  contract  provided,  but  a 
guarantee  that  no  other  incumbrances  should  be  placed  upon  the  prop- 
erty. The  covenant  of  seizin  would  be  of  no  benefit  if  the  plaintiffs 
could  convey  to  a  stranger  without  its  violation,  and  compel  the.  defend- 
ant to  erect  the  buildings  upon  lands  to  which  he  might  never  ac- 
quire any  title,  and  in  that  event  to  trust  entirely  to  an  action  at  law 
against  the  plaintiffs  for  reimbursement  or  indemnity.  From  the  con« 
tract  it  is  evident  that  the  intention  of  the  parties  was  that  the  defend* 
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ant  should  be  protected  in  taking  possession  of  the  premises  and  in  the 
erection  of  buildings  thereon,  and  under  the  circumstances  of  the  case 
that  the  title  should  remain  unimpaired  in  Mrs.  James  until  the  con- 
reyance  was  delivered.  Instead  of  this,  on  the  very  day  the  contract 
was  acknowledged  the  plaintiffs  conveyed  the  premises  to  Findull,  who 
had  been  a  clerk  of  Mr.  James,  and  who  took  it  in  trust  for  Mrs.  James 
and  paid  no  consideration  for  the  conve3*ance.  They  thus  parted  with 
all  their  right  and  title  to  the  lot,  and  subjected  the  defendant  to  the 
hazard  of  losing  what  might  be  expended  upon  the  same.  As  the  tes- 
timony stood  we  think  the  defendant  was  not  bound  to  proceed  and 
complete  the  contract  after  the  plaintiffs  had  parted  with  their  title  by 
a  conveyance  to  a  sti*anger. 

The  conve3'ance  by  the  plaintiffs  and  the  execution  of  the  mortgages 
by  the  defendant,  according  to  the  contract  for  the  price  of  the  lots  and' 
advances,  were  to  be  simultaneous  acts.  In  such  a  case  the  covenants 
are  dependent,  and  there  must  be  an  existing  capacity  in  the  one  who 
is  to  convey  to  give  a  good  title.  This  distinction  is  stated  fhlly"  by 
Spencer,  J.,  in  Robb  v.  Montgomery,  20  Johns.  15.  The  expenditure 
to  be  made,  which  was  very  large,  should  not,  in  view  of  the  peculiar 
provisions  of  the  contract,  be  regarded  as  an  ordinary  payment  on  ac- 
count of  the  purchase-money,  as  the  covenants  were  manifestly  intended 
and  must  be  considered  as  mutual  and  dependent.  Judson  r.  Wass,  11 
Johns.  525 ;  Tucker  v.  Woods,  12  id.  190.  We  haye  careAiUy  exam- 
ined all  the  cases  cited  to  sustain  the  proposition  contended  for  by  the 
plaintiffs'  counsel,  and  we  think  that  none  of  them  uphold  the  doctrine 
that  in  a  case  presenting  the  characteristic  features  of  the  one  at  bar, 
a  conveyance  to  a  third  paity  is  not  material. 

Some  stress  is  laid  by  the  appellants'  counsel  upon  the  provision  in 
the  contract  that  the  plaintiffs  agreed  ^^  to  sell  and  convey,  or  cause  to 
be  conveyed."  This  is  not  controlling ;  and  taking  the  whole  contract 
together,  we  think  that  the  testimony  shows  that  the  defendant  did  not 
intend  to  accept  any  other  warranty  than  that  of  the  plaintiffs.  That 
Findull  knew  of  the  contract  with  the  defendant  at  the  time  he  took  the 
deed,  and  therefore  he  took  it  subject  to  the  rights  of  the  defendant, 
and  could  have  been  compelled  to  convej',  is  not  important,  for,  as  we 
have  seen,  the  defendant  lost  the  benefit  of  the  plaintiffs*  responsibility 
by  the  transfer  of  the  title  without  any  consideration  whatever  to  a  per- 
son of  at  least  doubtful  responsibility,  and  thus  was  not  sufficiently  pro- 
tected in  making  the  large  expenditure  required  for  the  building  of  the 
houses.  The  defendant  had  a  right  to  rely  upon  the  responsibility  of 
the  plaintiffs  under  the  contract,  and  the  want  of  it  may  well  have  pre- 
vented the  defendant  from  taking  possession  and  from  erecting  the 
buildings  as  was  intended.  The  subsequent  reconveyance  by  Findull 
CO  Sarah  James  could  have  no  effect  in  restoring  the  defendant's  rights 
which  were  affected  by  the  convej-ance  to  Findull.  The  conveyance 
tvom  Findull  to  the  plaintifts  was  not  made  until  some  months  after  the 
conveyance  by  the  plaintiffs  \o  him,  and  was  recorded  even  long  after 
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that,  and  it  ia  not  proved  to  have  been  brought  to  the  knowledge  of 
the  defendant  The  defendant,  with  knowledge  of  the  want  of  title  in 
the  plaintiffs,  was  not,  under  the  covenants  in  the  contract,  bound  to 
take  possession  and  proceed  with  the  erection  of  the  buildings. 

The  question  whether  the  deed  to  Fiudull  was  made  and  delivered 
before  or  after  the  making  and  delivery  of  the  contract  is  not  vital,  as  in 
either  contingency  the  plaintiffs  had  broken  the  covenant  of  seizin,  and 
as  the  covenants  were  dependent  and  mutual,  the  defendant  was  under 
no  obligation  to  proceed  and  erect  the  buildings  and  fulfil  the  terms  of 
the  contract.  In  view  of  the  covenants  which  have  been  considered, 
the  contract  was  at  an  end  when  the  conveyance  was  made  to  FinduU. 
The  finding  of  tbe  judge,  that  the  contract  was  executed  and  delivered 
upon  the  11th  day  of  January,  1871,  being  the  time  of  its  acknowledg- 
ment, instead  of  the  day  of  its  date,  is  therefore  not  material,  and  even 
if  erroneous,  cannot  affect  the  result  For  the  same  reason  the  refusal 
to  find  that  the  deed  was  delivered  after  the  date  of  the  contract  was 
not  erroneous.  There  was  no  error  in  refusing  to  send  the  case  back 
for  further  findings,  or  in  any  of  the  refusals  to  find,  or  in  any  other 
respect 

The  Judgment  should  be  affirmed. 

All  concur  except  Foloer,  C.  J.,  and  Rapallo,  J.,  not  voting,  and 
Fdtoh,  J.,  absent  at  argument.  Judgment  affirmed,^ 


WILLIAM  ZIEHEN,  Bbspondbnt,   v.  DAVID  J.   SMITH, 

Appellant. 

New  York  Court  or  Appeals,  January  80-Fbbruart  25«  1890. 

[Reported  in  14S  New  York,  558.] 

O'Bbien,  J.  The  plaintiff,  as  vendee,  under  an  executory  contract 
for  the  sale  of  real  estate,  has  recovered  of  the  defendant,  the  vendor, 
damages  for  a  breach  of  the  contract  to  convey,  to  the  extent  of  that 
part  of  the  purchase  money  paid  at  the  execution  of  the  contract,  and 
for  certain  expenses  in  the  examination  of  the  title.  The  question 
presented  by  the  record  is  whether  the  plaintiff  established  at  the  trial 
such  a  breach  of  the  contract  as  entitled  him  to  recover. 

By  the  contract,  which  bears  date  August  10,  1892,  the  defendant 
agreed  to  convey  to  the  plaintiff  by  good  and  sufficient  deed  the  lands 
described  therein,  being  a  country  hotel  with  some  adjacent  land.  The 
plaintiff  was  to  pay  for  the  same  the  sum  of  $3,500,  as  follows :  $500 
down,  which  was  paid  at  the  time  of  the  execution  of  the  contract,  $300 
more  on  the  15th  day  of  September,  1892.  He  was  to  assume  an 
existing  mortgage  on  the  propertj'  of  $1,000,  and  the  balance  of  $1,700 

1  Fori  Payne  Co.  v.  Webster,  1S8  Man.  184,  oee.  See  alio  Leonaid  v.  Balee,  I 
Blackf.  17S ;  Kms  Lumber  Co.  v.  Muacapiabe  Co.,  120  Cal.  521. 

Garberino  v.  Roberto,  109  CaL  125;  Webb  v.  Stepbenaon,  11  Wash.  842,  conlra. 
See  alao  Joyce  v.  Shafer,  97  CaL  885 ;  ShiTdy  v.  Semi-Tropic,  etc  Ca,  99  CaL  259. 
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he  was  to  secare  by  his  bonol  and  mortgage  on  the  property,  payable, 
with  interest,  one  year  after  date.  The  courts  below  have  assumed 
that  the  payment  of  the  $300  by  the  pUintiff,  the  execution  of  the  bond 
and  mortgage,  and  the  delivery  of  the  conveyance  by  the  defendant, 
were  intended  to  be  concurrent  acts,  and,  therefore,  the  day  designated 
by  the  contract  for  mutual  performance  was  the  15th  of  September, 
1892.  Since  no  other  day  is  mentioned  in  the  contract  for  the  pay- 
ment of  the  money,  or  the  exchange  of  the  papers,  we  think  that  Una 
construction  was  just  and  reasonable,  and,  in  fact,  the  only  legal  infer* 
ence  of  which  the.  language  of  the  instrument  was  capable.  It  is  not 
alleged  or  claimed  that  the  plaintiff  on  that  day,  or  at  any  other  time, 
offered  to  perform  on  his  part  or  demanded  performance  on  the  part  of 
the  defendant,  and  this  presents  the  serious  question  in  the  case  and 
the  only  obstacle  to  the  plaintiff's  recovery.  It  is,  no  doubt,  the  gen- 
eral rule  that  in  order  to  entitle  a  party  to  recover  damages  for  the 
breach  of  an  executory  contract  of  this  character  he  must  show  per- 
formance or  tender  of  performance  on  his  part.  He  must  show  in 
some  way  that  the  other  party  is  in  default  in  order  to  maintain  the 
action,  or  that  performance  or  tender  has  been  waived.  But  a  tender 
of  performance  on  the  part  of  the  vendee  is  dispensed  with  in  a  case 
where  it  appears  that  the  vendor  has  disabled  himself  from  perform- 
ance, or  that  he  is  on  the  day  fixed  by  the  contract  for  that  purpose, 
for  any  reason,  unable  to  perform.  The  judgment  in  this  case  must 
stand,  if  at  all,  upon  the  ground  that  on  the  15th  day  of  September, 
1892,  the  defendant  was  unable  to  give  to  the  plaintiff  any  title  to  the 
property  embraced  in  the  contract,  and  hence  any  tender  of  perform- 
ance on  the  part  of  the  plaintiff,  or  demand  of  performance  on  his  part, 
was  unnecessary,  because  upon  the  facts  appearing  it  would  be  an  idle 
or  useless  ceremony. 

It  appeared  upon  the  trial  that  at  the  time  of  the  execution  of  the 
contract  there  was  another  mortgage  upon  the  premises  of  $1,500, 
which  fact  was  not  disclosed  to  the  plaintiff,  and  of  the  existence  of 
which  he  was  then  ignorant.  That  on  or  prior  to  the  21st  of  July, 
1892,  some  twenty  days  before  the  contract  was  entered  into,  an  action 
was  commenced  to  foreclose  this  mortgage,  and  notice  of  the  pendency 
of  the  action  filed  in  the  county  clerk's  office.  That  on  the  dOth  of 
September  following  judgment  of  foreclosure  was  granted  and  entered 
on  the  31st  of  October  thereafter,  and  on  the  28th  of  December  the 
property  was  sold  to  a  third  party  by  virtue  of  the  judgment,  and  duly 
conveyed  by  deed  from  the  referee.  It  appears  that  the  defendant  was 
not  the  maker  of  this  mortgage  and  was  not  aware  of  its  existence,  but 
it  was  made  by  a  former  owner,  and  the  defendant's  title  was  subject 
to  it  when  he  contracted  to  sell  the  property  to  the  plaintiff. 

The  decisions  on  the  point  involved  do  not  seem  to  be  entirely 
harmonious.  In  some  of  them  it  is  said  that  the  existence,  at  the  date 
fixed  for  performance,  of  liens  or  incumbrances  upon  the  property  is 
suflScient  to  sustain  an  action  by  the  vendee  to  recover  the  part  of  the 
purchase  money  paid  upon  the  contract.     (Morange  v,  Morris,  3  Keyes, 
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48;  Ingalls  v.  Hahn,  47  Hun,  104.)  The  general  rule,  however,  to  be 
deduced  from  an  examination  of  the  leading  authorities  seems  to 
be  that  in  cases  where  by  the  terms  of  the  contract  the  acts  of  the 
parties  are  to  be  concurrent,  it  is  the  duty  of  him  who  seeks  to  main- 
tain an  action  for  a  breach  of  the  contract,  either  by  way  of  damages 
for  the  non-performance,  or  for  the  recovery  of  money  paid  thereon, 
not  onl3*  to  be  ready  and  willing  to  perform  on  his  part,  but  he  must 
demand  performance  from  the  other  part}'.  The  qualifications  to  this 
rule  are  to  be  found  in  cases  where  the  necessity  of  a  formal  tender  or 
demand  is  obviated  by  the  acts  of  the  party  sought  to  be  charged  as  by 
his  express  refusal  in  advance  to  comply  with  the  terms  of  the  contract 
in  that  respect,  or  where  it  appears  that  he  has  placed  himself  in  a 
position  in  which  performance  is  impossible.  If  the  vendor  of  real 
estate,  under  an  executory  contract,  is  unable  to  perform  on  his  part, 
at  the  time  provided  by  the  contract,  a  formal  tender  or  demand  on  the 
part  of  the  vendee  is  not  niecessary  in  order  to  enable  him  to  maintain 
an  action  to  recover  the  money  paid  on  the  contract,  or  for  damages. 
(Hudson  V.  Swift,  20  Johns.  24 ;  Fuller  v.  Hubbard,  6  Cow.  18 ;  Green 
V.  Green,  9  Cow.  47 ;  Hartley  v.  James,  50  N.  Y.  38 ;  Bigler  v.  Morgan, 
77  N.  Y.  312 ;  Burwell  v.  Jackson,  9  N.  Y.  547 ;  Bogardus  v.  N.  Y. 
Life  Ins.  Co.,  101  N.  Y.  328;  Tamsen  v,  Schaefer,  108  N.  Y.  604.) 

In  this  case  there  was  no  proof  that  the  defendant  waived  tender  or 
demand  either  by  words  or  conduct.    The  only  difficulty  in  the  way  of 
the  performance  on  his  pai*t  was  the  existence  of  the  mortgage  which 
the  proof  tends  to  show  was  given  by  a  former  owner  and  its  existence 
on  the  day  of  performance  was  not  known  to  either  party.     In  order  to 
sustain  the  judgment  we  must  hold  that  the  defendant  on  the  day  of 
performance  was  unable  to  convey  to  the  plaintiff  the  title  which  the 
contract  required,  simply  because  of  the  existence  of  the  incumbrance. 
We  do  not  think  that  it  can  be  said  upon  the  facts  of  this  case  that  the 
defendant  had  placed  himself  in  such  a  position  that  he  was  unable  to 
perform  the  contract  on  his  part  and  that  his  title  was  destroyed  or 
that  it  was  impossible  for  him  to  convey  within  the  meaning  of  the 
rule  which  dispenses  with  the  necessity  of  tender  and  demand  in  order 
to  work  a  breach  of  an  executory  contract  for  the  sale  of  land.     It  can- 
not be  affirmed  under  the  circumstances  that  if  the  plaintiff  had  made 
the  tender  and  demand  on  the  day  provided  in  the  contract  that  he 
would  not  have  received  the  title  which  the  defendant  had  contracted 
to  convey.    The  contract  is  not  broken  by  the  mere  fact  of  the  exist- 
ence on  the  da}'  of  performance  of  some  lien  or  incumbrance  which  it 
is  in  the  power  of  the  vendor  to  remove.     That  is  all  that  was  shown 
in  this  case,  and  hence  the  judgment  was  recovered  in  violation  of  an 
important  principle  of  the  law  governing  contracts. 

For  this  reason  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event 

All  concur. 

Judgment  reversed} 

1  HigginB  V,  Eagleton,  155  N.  Y.  466,  ace. 
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Ex  PABTB  CHALMERS.    In  bb  EDWABDS. 

Iir  Chancbrt,  Jakuabt  24-dl,  1873. 
IReporUd  in  Law  BeporU,  8  Ckancerg  AppeaU,  S89.] 

This  was  an  appeal  from  a  decision  of  the  Chief  Jadge  in  Bankrnptoy. 

On  the  19th  of  October,  1870,  Messrs.  Hall  Brothers  &  Shaw, 
of  Widnes,  contracted  to  sell  to  the  bankrupt  Edwards  330  tons  of 
bleaching-powder,  upon  terms  which  were  stated  in  the  following 
letter  written  by  their  agent:  — 

^^  Dbab  Sir,  — I  have  this  day  sold  to  yon,  on  account  of  Messrs. 
Hall  Brothers  d:  Shaw,  Widnes,  330  tons  of  bleaching-powder, 
35  per  cent,  at  8«.  M.  per  cwt.,  free  on  board  here,  to  be  delivered 
thirty  tons  per  month  from  Februaiy  to  December,  1871,  both  inda- 
sive.  To  be  packed  in  oak  casks,  and  to  be  unbranded.  Payment 
by  cash  in  foarteen  days  from  date  of  each  delivery,  deducting  2^ 
discount.'* 

Under  the  terms  of  this  contract  the  monthly  instalments  up  to  and 
including  the  October  instalment  were  delivered  and  paid  for.  The 
November  instalment  was  delivered,  bat  was  not  paid  for. 

On  the  20th  of  December,  1871,  Edwards  called  a  meeting  of  his 
creditors,  at  which  he  declared  himself  insolvent.  Messrs.  Hall  d;  Ca 
attended  this  meeting,  and  on  the  23d  of  December  they  wrote  a  letter 
to  Edwards  in  the  following  terms :  — 

*'  We  give  you  notice  that  we  refhse  to  deliver  any  more  bleaching- 
powder  upon  contract*' 

Accordingly,  the  December  instalment  of  bleaching-powder  was 
never  delivered. 

On  the  1st  of  January,  1872,  Edwards  filed  a  petition  for  liquidation 
by  arrangement ;  but  on  the  19th  of  January  it  was  resolved  to  pro- 
ceed in  bankruptcy,  and  he  was  adjudicated  a  bankrupt  on  the  8th  of 
February  following.     Mr.  Chalmers  was  subsequently  appointed  trustee. 

Under  these  circumstances  the  trustee  claimed  the  delivery  of  the 
thirty  tons  of  bleaching-powder,  and  on  Hall  &  Co.  refusing  to  deliver 
them,  he  claimed,  in  the  County  Court  at  Liverpool,  damages  amount- 
ing to  £150  against  Hall  d;  Co.,  for  their  breach  of  the  contract.  The 
County  Court  Judge  having  refused  his  application,  the  trustee  applied 
to  the  Chief  Judge  in  Bankruptcy,  who  affirmed  the  decision  of  the 
County  Court  Judge.  The  trustee  now  renewed  the  application  before 
the  Court  of  Appeal. 

Sib  G.  Mbllibh,  L.J.,  after  stating  the  facts  of  the  case,  continued 
as  follows :  — 

The  first  question  that  arises  is,  what  are  the  rights  of  a  seller  of 
goods  when  the  purchaser  becomes  insolvent  before  the  contract  for 
sale  has  been  completely  performed?    I  am  of  opinion  that  the  result 
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of  the  aathorities  is  this  —  that  in  snch  a  case  the  seUer,  notwithstand- 
hig  he  may  have  agreed  to  allow  credit  for  the  goods,  is  not  bound  to 
deliver  any  more  goods  under  the  contract  until  the  price  of  the  goods 
not  yet  delivered  is  tendered  to  him ;  and  that,  if  a  debt  is  due  to  him 
for  goods  already  delivered,  he  is  entitled  to  refuse  to  deliver  any  more 
till  he  is  paid  the  debt  due  for  those  already  delivered,  as  well  as  the 
price  of  those  still  to  be  delivered.  In  Bloxam  v.  Sanders,^  Batlet,  J., 
says :  ^^  If  goods  are  sold  upon  credit,  and  nothing  is  i^eed  upon  as 
to  the  lime  of  delivering  the  goods,  the  vendee  is  immediately  entitled 
to  the  possession,  and  the  right  of  possession  and  the  right  of  property 
vest  at  once  in  him ;  but  his  right  of  possession  is  not  absolute,  it  is 
liable  to  be  defeated  if  he  becomes  insolvent  before  he  obtains  posses- 
sion. Whether  default  in  payment  when  the  credit  expires  will  destroy 
his  right  of  possession  if  he  has  not  before  that  time  obtained  actual 
possession,  and  put  him  in  the  same  situation  as  if  there  had  been  no 
bargain  for  credit,  it  is  not  now  necessary  to  inquire,  because  this  is 
a  case  of  insolvency,  and  in  a  case  of  insolvency  the  point  seems  to  be 
perfectly  clear :  Hanson  v.  Meyer.*  If  the  seller  has  despatched  the 
goods  to  the  buyer,  and  insolvency  occurs,  he  has  a  right,  in  virtue 
of  his  original  ownership,  to  stop  them  in  transitu.  Why?  Because 
the  property  is  vested  in  the  buyer  so  as  to  subject  him  to  the  risk  of 
any  accident ;  but  he  has  not  an  indefeasible  right  to  the  possession, 
and  his  insolvency,  without  payment  of  the  price,  defeats  that  right. 
And  if  this  be  the  case  after  he  has  despatched  the  goods,  and  whilst 
they  are  in  tranHtu^  d  fortiori  is  it  when  he  has  never  parted  with  the 
goods,  and  when  no  transitus  has  begun.  The  buyer,  or  those  who 
stand  in  his  place,  may  still  obtain  the  right  of  possession  if  they  will 
pay  or  tender  the  price,  or  they  may  still  act  upon  their  right  of 
property  if  anything  unwarrantable  is  done  to  that  right" 

In  Wentworth  v.  Outhwaite,*  Parks,  B.,  says :  ^^  What  the  effect  of 
stoppage  in  transitu  is,  whether  entirely  to  rescind  the  contract  or 
only  to  replace  the  vendor  in  the  same  position  as  if  he  had  not  parted 
with  the  possession,  and  entitle  him  to  hold  the  goods  until  the  price 
be  paid  down,  is  a  point  not  yet  finally  decided,  and  there  are  difiScul- 
ties  attending  each  construction.  If  the  latter  supposition  be  adopted 
(as  most  of  us  are  strongly  inclined  to  think  it  ought  to  be,  on  the 
weight  of  authority),  the  vendor  is  entitled  to  retain  the  part  actually 
stopped  in  transitu  till  he  is  paid  the  price  of  the  whole,  but  has  no 
right  to  retake  that  which  has  arrived  at  its  journey's  end.  His  right 
of  lien  on  the  part  stopped  is  revested,  but  no  more." 

And  in  GrifiSths  v.  Perry,^  Crompton,  J.,  says :  ^^  A  vendor's  lien  on 
specific  goods  sold  is  gone  when  a  bill  is  given  for  the  price,  but  revives 
if  that  bill  is  dishonored  before  he  has  parted  with  possession  of  the 
goods ;  or  rather,  he  then  acquires,  not  a  lien,  strictly  speaking,  but 
a  right  of  withholding  delivery,  analogous  to  the  right  of  an  unpaid 
vendor  to  stop  in  transitu.     Miles  v.  Gorton,*  and  many  other  cases^ 

1  4  B.  4  C.  941,  948.  *  6  East,  614.  *  10  M.  4  W.  436,  45S. 

*  1  £.  &  £.  680,  688.  *  2  Cr.  &  M.  504. 
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show  that  a  part  deliverj  of  the  goods  does  not  do  away  with  the  right 
to  withhold  delivery  of  the  rest,  nnless  such  part  deliyeiy  is  intended 
as  a  delivery  of  the  whole.  Then  does  it  make  any  difference  here 
that  the  goods  were  not  specific  goods  ?  I  think  that  Valpy  v,  Oakeley  ^ 
is  conclusive  to  show  that  it  does  not;  and  I  consider  that  case  to 
have  been  rightly  decided.  .  .  .  What,  then,  is  the  position  of  the 
parties  upon  the  bill  becoming  dishonored  and  the  vendee  insolvent? 
According  to  Lord  Abinoer's  view  of  the  law  in  Miles  v.  Gorton,  the 
contract  to  deliver  is  thereby  put  an  end  to  altogether.  I  am  not 
inclined  to  go  so  far  as  to  say  that ;  but  I  think  that,  at  all  events,  the 
vendor  has  a  right,  in  such  a  state  of  things,  to  say  to  the  vendee,  ^  I 
will  not  deliver  the  goods  until  I  see  that  I  shall  get  my  price  paid.' 
So,  in  the  present  case  the  plaintiff,  or  hts  assignees  in  bankruptcy, 
could  not,  I  think,  call  upon  the  defendant  to  deliver  the  rest  of  the 
iron  without  paying  him  for  it." 

In  both  Bloxam  v,  Sanders  and  Wentworth  v.  Outhwaite  there  had 
been  a  sale  of  specific  goods,  not  merely  an  agreement  to  sell  goods  to 
be  delivered  by  instalments ;  but  it  would  be  strange  if  the  right  of  a 
vendor,  who  had  agreed  to  deliver  goods  by  instalments  were  less  than 
that  of  a  vendor  who  had  sold  specific  goods ;  and  the  judgment  of 
Groicpton,  J.,  in  Griffiths  v.  Perry,  to  which  I  have  referred,  shows 
clearly  that  there  is  no  difference  between  the  two  cases. 

I  am,  therefore,  of  opinion  that,  in  the  present  case,  when  the 
insolvency  of  the  purchaser  had  been  declared  the  vendor  was  not 
bound  to  deliver  any  more  goods  until  the  price  of  the  goods  delivered 
in  November,  as  well  as  those  which  were  to  be  delivered  in  December, 
had  been  tendered  to  him.  The  only  question  then  is,  what  was  the 
effect  of  the  vendor's  letter  of  the  23d  of  December?  Mr.  Russell 
argued  that  the  refusal  to  perform  a  contract  before  the  time  anives 
for  its  performance  is  in  itself  a  breach  of  the  contract  But  that  can 
only  be  the  case  where  the  person  who  refuses  to  perform  the  contract 
is  not  entitled  to  refuse.  Had  the  vendor  in  this  case  a  right  to  refuse  ? 
In  my  view  that  depends  upon  the  question  whether  the  insolvent 
purchaser  was  ready  and  willing  to  pay  the  price  both  of  the  November 
and  December  instalments.  It  is  clear  that  he  was  not  I  admit  that 
the  mere  non-payment  of  the  price  of  the  November  instalment  did  not 
of  itself  give  a  right  to  the  vendor  to  refuse  to  perform  the  contract ; 
and  I  agree  with  what  was  said  by  Cromfton,  J.,  in  Griffiths  v.  Perry, 
that  the  mere  fact  of  the  insolvency  of  the  purchaser  did  not  put  an 
end  to  the  contract  It  certainly  would  be  very  unfair  if  it  had  that 
effect ;  for  if  the  insolvent  had  any  beneficial  contracts  remaining,  it 
would  be  hard  on  him  as  well  as  on  his  creditors  if  they  could  not  have 
the  benefit  of  those  contracts.  But  if  an  insolvent  has  any  such  bene- 
ficial contracts,  it  is  his  duty  to  inform  his  creditors  or  the  Court  of 
Bankruptcy,  if  the  case  be  within  its  Jurisdiction,  of  the  fact,  and  he 
can  then  apply  to  have  a  sufficient  part  of  his  assets  applied  for  the 
completion  of  the  contracts,  and  if  the  contracts  were  beneficial  this 

^  16  Q.  B.  941. 
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would,  without  doubt,  be  allowed  by  bis  creditors  or  by  the  Court.  If 
this  were  done^  and  due  notice  were  given  to  the  vendor,  I  entertain 
no  doubt  that  he  would  be  bound  to  complete  the  contract  on  his  part, 
and  would  not  be  allowed  to  take  advantage  of  the  insolvency  of  the 
other  party  to  put  an  end  to  the  contract  But  where  the  insolvent  or 
his  trustee  does  nothing  of  the  kind,  he  practically  gives  notice  to  his 
creditors  and  those  with  whom  he  has  contracted  that  he  does  not  mean 
to  pay  any  of  his  debts  or  perform  any  of  his  contracts.  In  the  present 
case,  Edwards,  by  calling  his  creditors  together  and  informing  them  of 
his  insolvency,  practically  gave  notice  to  Hall  &  Co.  that  he  did  not 
mean  to  pay  them  either  for  the  November  or  the  December  instalment 
Indeed  he  could  not  pay  for  the  November  instalment  without  the 
consent  of  the  other  creditors;  it  would  have  been  a  fraudulent  prefer- 
ence. Both  parties  knew  that  he  had  no  intention  of  paying  any  further 
sum;  and  Hall  &  Go.'s  letter  of  the  23d  of  December  only  means 
that  on  the  assumption,  which  assumption  they  were,  under  the  cir* 
cumstances,  Justified  in  making,  that  the  November  and  December 
instalments  would  not  be  paid,  they  refused  to  deliver  any  more 
bleaching-powder.  In  my  opinion  they  had  a  right  to  say  that,  and 
they  committed  no  breach  of  the  contract  by  writing  the  letter.  The 
appeal  must  therefore  be  dismissed  with  costs. 

LoBD  Selbobne,  L.  G.  I  entirely  agree  in  the  judgment  of  the 
Lord  Justice,  and  in  the  reasons  he  has  given  for  it. 

Sm  Wm.  JambS|  L.  J.    I  am  of  the  same  opinion.^ 


EOBERTSON  v.  DAVENPORT  &  PATTERSON. 

Alabama  Suprbmb  Court,  Junb  Tbrm,  1855. 

[Reported  in  27  Alabatna,  574.] 

AcnoK  under  code  on  open  account  for  goods  sold  and  delivered. 

This  action  was  brought  by  Davenport  &  Patterson,  as  partners, 
against  Thomas  H.  Robertson,  on  an  open  account  for  $159.83.  The 
defendant  pleaded  only  a  special  plea,  alleging,  in  substance,  that  in 
1853  he  entered  into  a  contract  with  plaintiffs,  by  which  they  promised 

^  Bloomer  v.  BemBtein,  L.  B.  9  C.  P.  588;  Morgan  o.  Bain,  L.  B.  10  C.  P.  15; 
MeoB  V,  Dnffos,  6  Comm.  Cas.  165;  Re  Phenix  Bessemer  Steel  Co.,  4  Ch.  D.  108; 
Braaael  v.  Troxel,  68  HI.  App.  ISl ;  Bappleje  v.  Bacine  Seeder  Co.,  79  Iowa,  220;  Hobbs 
9.  Colombia  Falls  Co.,  159  Mans.  109 ;  Lennox  o.  Morphj,  171  Mass.  370, 373 ;  Pardee 
V.  Eanadj,  100  N.  Y.  121 ;  Vandergrift  v,  Cowles  Engineering  Co.,  161  N.  Y.  435; 
Diem  v.  Koblitz,  49  Ohio  St.  41 ;  Donghertj  Bros.  v.  Central  Bank,  93  Pa.  227 ; 
Lancaster  Bank  v.  Haver,  114  Pa.  216,  ace.    See  also  Sale  of  Goods  Act,  §§  18,  41. 

Compare  Ex  parte  Pollard,  2  Low.  411 ;  Stokes  v.  Baar,  18  Fla.  656;  Chemical 
Kat  Bank  v.  World's  Fair  Exposition,  170  111.  82;  C.  F.  Jewett  Pob.  Co.,  159 
617;  Bank  Commissioneni  o.  New  Hampshire  Tmst  Co.,  69  N.  H.  621. 
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and  agreed  to  Bell  and  deliver  to  him  fifty  casks  of  Stagg  A  Shay's  hamsi 
at  the  price  of  10^  cents  per  pound,  and  to  furnish  them  to  him  as  he 
might  require  during  the  then  ensuing  season ;  that,  under  and  pursuant 
to  said  agreement,  plaintiffs  did  furnish  him  with  twenty  casks  of  said 
hams,  which  he  received  and  paid  for  at  the  stipulated  price,  excepting 
a  small  balance,  which  is  the  sum  sued  for  in  this  action :  that  they  wholly 
failed  and  refused  to  furnish  the  remainder  of  the  casks  contracted  for, 
although  he  was  ready  and  willing  (and  so  informed  them)  to  receive 
and  pay  for  the  same  according  to  the  stipulations  of  said  contract ; 
that  by  reason  of  this  failure  on  their  part,  the  price  of  said  hams  hav- 
ing risen  in  Mobile  to  16  cents  per  pound,  defendant  (who  was  a 
grocer  in  Mobile)  sustained  damage  to  the  amount  of  about  $500, 
which  he  insists  he  has  a  right  to  recoup  in  this  action,  and  therefore 
claims  judgment  for  the  balance  in  his  favor. 

A  demurrer  was  interposed  to  this  plea,  but  the  Court  overruled  it ; 
and  a  trial  was  then  had  on  issue  joined. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  *^  it  was  shown 
that  the  hams  sold,  the  price  of  which  was  sued  for,  were  part  and 
parcel  of  fifty  tierces  of  hams  which  the  plaintiffs  had  agreed,  in  De- 
cember, 1852,  or  January,  1853,  to  furnish  to  the  defendant  during 
the  coming  year  (until  new  hams  came  into  market),  as  he  should  want 
them,  and  as  they  could  be  obtained  from  Cincinnati  within  a  reason- 
able time  after  notice ;  the  defendant  being  a  grocery  merchant  in  the 
city  of  Mobile.  They  were  to  be  Stagg  ic  Shay's  hams,  and  were  to 
be  furnished  at  the  rate  of  10  cents  per  pound,  adding  thereto  the 
expenses  from  Cincinnati  to  Mobile,  which  would  be  about  1^  cents 
per  pound.  About  eighteen  tierces  had  been  delivered  fh>m  time  to 
time,  part  of  the  money  for  which  had  been  paid ;  and  a  part  of  the 
hams  which  were  delivered  on  the  15th,  20th,  and  24th  of  August, 
1853,  constituted  those  sued  for  in  this  action.  The  defendant  refused 
f(to  pay  far  themf)y  because  he  believed,  from  information  derived 
fi-om  other  sources  ^an  the  plaintiffs,  that  he  could  not  get  the  balance 
of  hams  contracted  for,  and  that  the  injury  he  would  sustain  by  reason 
of  plaintiffs'  non-compliance  with  their  contract  would  be  much  more 
than  the  price  of  the  hams  now  sued  for.  By  the  terms  of  the  con- 
tract, the  hams  were  to  be  paid  for,  from  time  to  time,  as  delivered : 
and  after  the  hams  now  sued  for  were  delivered,  the  money  was  de- 
manded, and  payment  refused  by  the  defendant ;  and  no  more  hams 
were  delivered  to  him  after  such  refusal.  The  defendant  introduced 
several  witnesses,  grocery  merchants  in  Mobile,  who  testified,  that  they 
had  severally  made  similar  agreements  with  plaintiffs  that  season,  to 
be  supplied  with  Stagg  &  Shay's  hams,  from  time  to  time,  in  large 
quantities,  at  the  same  price ;  that  a  portion  of  the  hams  had  been  de- 
livered by  plaintiffs  to  each  of  them,  but  after  the  delivery  of  less  than 
half  of  what  they  were  to  have  received,  neither  of  them  could  get  any 
more ;  that  they  could  obtain  none  from  plaintiffs  after  the  15th  or 
20th  August^  1853,  and  that  plaintiffs,  after  that  time,  had  no  more 
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hams  to  sapply  to  those  with  whom  they  had  contracted,  and  did 
wholly  fail  to  sapply  them  (said  witnesses),  with  many  other  grocery 
merchants,  with  hams  in  pursuance  of  their  contracts  after  that  date. 
Defendant  proved,  also,  that  along  in  the  summer  of  1853  hams  rose 
in  price  from  12j^  to  16  cents  per  pound,  and  that  the  price  kept  up  in 
Mobile  until  new  hams  came  in  the  following  season ;  and  that  he  had 
sustained  damage,  b}'  reason  of  his  not  getting  the  hams  as  contracted 
for,  to  a  greater  amount  than  the  sum  claimed  by  plaintiffs. 

^^  After  the  Court  had  charged  the  jury  generally,  the  defendant  re- 
quested the  Court  to  instruct  them,  that  if  they  believed  that  plaintiffs, 
at  the  time  when  the  money  for  the  bill  sued  upon  was  demanded,  had 
ceased  to  have  ability  to  comply  with  their  contract,  and  the  defendant 
knew  that  fact,  he  might  refuse  to  pay  for  the  hams  sued  for,  and  might 
recoup  his  damages.  This  charge  the  Court  refused  to  give,  and  the 
defendant  excepted." 

The  refusal  to  give  this  charge  is  now  assigned  for  error. 

Charles  P,  Rpbinson^  for  the  appellant,  contended,  that  an  express 
refusal,  on  the  part  of  the  plaintiffs,  to  continue  to  furnish  hams  during 
the  season,  would  certainly  justify  a  refusal  by  the  defendant  to  pay 
for  those  already  fhmished,  and  the  recoupment  of  his  damages ;  and 
that  an  inability  to  perform,  as  shown  by  the  evidence,  was  tantamount 
to  a  refusal. 

K.  B.  SewaU^  corUnXj  made  the  following  points : 

1.  The  defendant's  refusal  to  pay  for  the  hams  delivered  to  him  on 
the  15th,  20th,  and  24th  August,  was  a  breach  of  the  contract  on  his 
part,  and  gave  to  the  plaintiffs,  who  were  then  in  no  default,  a  right  to 
abandon  the  contract,  and  to  recover  the  price  of  the  hams  delivered. 
Fletcher  v.  Cole,  28  Vermont  R.  114;  Pounds  v,  Baxter,  4  GreenL 
454 ;  Dwinel  v.  Howard,  30  Maine  B.  258 ;  Allen  v.  Robinson,  2  Barb. 
(S.  C.)  341 ;  Martin  v.  Chapman,  6  Port.  844 ;  Pharr  v.  Bachelor,  8 
Ala.  240 ;  Davis  v.  Wade,  4  id.  208 ;  Lord  t;.  Belnap,  1  Cuahing's  R. 
288 ;  6  English  Law  A  Equity  R.  280. 

2.  Rumor  and  information,  as  to  plaintiffk'  inability  to  perform  their 
contract,  whether  believed  or  not,  formed  no  excuse  for  the  defend- 
ant's breach  of  contract 

RiCB,  J.    ^'  However  technical  rules  are  to  be  attended  to,  and  in 
some  cases  cannot  be  dispensed  with,  yet,  in  administering  justice,  we  ' 
must  not  lose  sight  of  common  sense ;  and  the  common  sense  of  this 
case  will  not  be  found  to  militate  against  any  rule  of  law."    Rawson 
V.  Johnson,  1  Easf  s  Rep.  204. 

No  doubt  can  be  entertained,  that  under  the  evidence  disclosed  in 
the  record,  the  charge  as  asked  by  the  appellant  should  have  been 
given.  Tucker  v.  Woods,  12  Johns.  R.  190;  Judson  v,  Wass,  11  id. 
525 ;  Wadlington  v.  Hill,  10  Smedes  &  Marsh.  R.  560 ;  Bank  of  Colum- 
bia V.  Hagner,  1  Peters'  R.  465 ;  Gardner  v.  King,  2  Iredell's  R.  297 ; 
Jones  9.  Barkiey,  Doug.  R.  659  ;  Waterhouse  v.  Skinner,  2  Bos.  &  Pul. 
447 ;  1  Saund.  PL  &  Ev.  116 ;  Thorpe  v.  Thorpe,  1  Salk.  R.  171 ;  Cal- 
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ODcl  V.  Briggs,  id.  112;  Langfort  v.  Adm'r  of  Tiler,  id.  113;  Lanca- 
shire V.  Eilliugworth,  2  id.  623 ;  Goodisson  v.  Nunn,  4  Term  R.  761 ; 
Morton  v.  Lamb,  7  id.  125;  Rawson  v.  Johnson,  $upra;  Powell  on 
Contracts,  417,  418,  419;  Marshal  v.  Craig,  1  Bibb's  R.  379,  390; 
Carrell  v.  CoUins,  2  id.  429. 

For  the  error  of  the  Court  below  in  refusing  the  charge  as  asked,  the 
Judgment  is  reversed,  and  the  cause  remanded. 


MARTINDALE  v.  FISH£R. 
In  thb  Kino's  Bench,  Easteb  Tebm,  1745. 

[Reported  in  1  WOmm,  88.] 

Tms  is  a  special  action  upon  the  case,  wherein  the  plaintiff  sets  forth 
in  his  declaration  that  a  horse-race  was  agreed  to  be  run  between  a 
horse  of  the  plaintiff  and  one  of  Sir  Marmaduke  Wjvill's ;  and  that 
in  consideration  that  the  plaintiff  had  agreed  to  deliver  to  the  defend* 
ant  three  yards  and  one-eighth  of  doth,  the  defendant  agreed  to  pay  to 
tlie  plaintiff  5/.  12s.  %d.  in  case  Sir  Marmaduke  Wyyill's  horse  should 
beat  the  plaintiff's  horse,  but  if  the  plaintiff's  horse  beat  Sir  M.  W.'s 
then  defendant  to  pay  nothing  for  the  cloth ;  and  avers  that  Sir  M. 
W.'s  horse  won  the  race :  upon  the  general  issue  there  was  a  verdict 
for  the  plaintiff.  It  was  now  moved  in  arrest  of  Judgment ;  and  the  ex- 
ception taken  to  the  declaration  by  Serjeant  Boode  was,  that  it  is  not 
averred  in  the  declaration  that  the  cloth  was  delivered  to  the  defend- 
ant; but  to  this  it  was  answered  by  Mr.  Ford^  and  resolved  by  the 
Court,  that  this  was  an  action  founded  on  mutual  promises,  and  that 
here  was  only  promise  for  promise,  and  therefore  it  was  not  necessary 
for  the  plaintiff  to  make  an  averment  in  his  declaration  of  the  delivery 
of  the  doth ;  and  the  Court  said  the  case  of  Nichols  and  Raynbred, 
Hob.  88,  is  in  point.  Dennison,  J.,  said,  that  where  a  plaintiff  declares 
that  in  consideration  he  the  said  plaintiff  would  deliver  to  the  defendant 
a  piece  of  cloth,  that  the  defendant  should  pay  such  a  sum  of  money 
for  it,  in  that  case  an  averment  of  the  deliveiy  of  the  cloth  is  neces* 
sary ;  but  if  plaintiff  states  an  agreement,  and  then  lays  it  that  in  con- 
sideration of  such  a  promise  or  agreement,  <&c.,  there  is  no  need  of  an 
averment.  So  N.  B.  the  difference.  And  the  postea  was  ordered  to  be 
delivered  to  the  plaintiff.  Vtds  Hob.  106;  Yelv.  136;  1  Lev.  298; 
Hard.  103. 
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CHRISTIE  V.  BORELLY. 
Lr  TBB  CoMicoN  Pleas,  January  17,  I860. 

[Imported  m  29  Law  Journal  RqaorU,  Common  Pleat,  163.] 

Thb  first  count  of  the  declaration  stated  that,  in  consideration  that 
the  plaintiff  guaranteed  to  the  defendant  that  two  bills  of  exchange  of 
100/.  and  62Z.,  both  drawn  by  Messrs.  G.  W.  Olivier  &  Co.  upon  Messrs. 
Owen  &  Co.,  75  Lower  Thames  Street,  and  both  due  on  the  23d  of 
January,  1859,  would  be  paid  and  retired  by  the  said  Messrs.  Owen  & 
Co.  when  due,  the  defendant  in  return  engaged  and  guaranteed  to  the 
plaintiff  the  repayment  of  the  sum  of  300/.  towards  the  payment  of 
Scotch  whiskeys,  as  foUows :  6  puncheons,  5  hhds.,  4  qr.  casks,  Auch- 
tertool,  2  puncheons,  5  hhds.,  8  qr.  casks,  Anderton,  which  Mr.  B. 
Fisse,  of  Norris  Street,  had  ordered,  and  was  about  to  receive  iW>m  the 
plaintiff.  Averment,  by  the  plaintiff,  that  he  had  performed  aU  things 
on  his  part  to  be  done  and  performed,  in  pursuance  of  the  said  agree- 
ment, to  entitle  him  to  the  due  performance  by  the  defendant  of  his 
the  defendant's  part  of  the  said  agreement ;  and  that  the  said  two  bills 
of  exchange  of  100/.  and  62/.  were  duly  paid  and  retired  by  the  said 
Messrs.  Owen  &  Co.  when  the  same  became  and  were  due  and  payable ; 
and  that  he  the  plaintiff  delivered  to  the  said  Mr.  B.  Fisse  the  said 
Scotch  whiskeys  in  the  said  agreement  hereinbefore  mentioned,  and 
that  the  said  Mr.  B.  Fisse,  although  requested  to  pay  the  said  amount 
of  300/.  towards  the  payment  of  the  said  Scotch  whiskeys,  had  not  paid 
for  the  said  Scotch  whiskeys,  nor  the  said  sum  of  800/.  or  any  part 
thereof,  and  the  same  still  remained  wholly  due  and  unpaid ;  yet  that 
the  defendant  had  disregarded  and  broken  his  said  promise  in  this,  that 
he  had  not  paid,  or  caused  to  be  paid,  to  the  plaintiff  the  said  sum  of 
800/.  or  any  part  thereof,  but,  on  the  contrary  thereof,  wholly  neglected 
and  refused  so  to  do. 

The  defendant  pleaded  {inter  alia)  secondly,  to  the  said  first  count, 
that,  although  the  said  debt  and  sum  of  300/.  in  the  said  first  count 
mentioned,  repayment  whereof  the  defendant  engaged  and  guaranteed 
to  the  plaintiff,  was  not  payable,  and,  by  the  terms  of  the  said  order  of 
the  said  Mr.  B.  Fisse,  was  not  payable  until  after  the  said  two  bills 
drawn  by  Messrs.  C.  W.  Olivier  upon  Messrs.  Owen  &  Co.,  and 
guaranteed  by  the  plaintiff,  became  due  and  payable,  as  the  plaintiff 
and  the  defendant,  at  the  time  of  the  making  of  the  said  mutual  agree- 
ment and  guarantees,  well  knew ;  yet  the  said  two  bills  of  exchange  of 
100/.  and  62/.,  in  the  said  first  count  mentioned,  were  not  duly  or  at 
any  time  paid  or  retired  by  the  said  Messrs.  Owen,  of  which  the 
plaintiff  had  due  notice,  but  never  at  any  time  paid  or  retired  the  said 
bills.    Issue  thereon. 

The  defendant  having,  at  the  trial,  obtained  a  verdict  in  his  favor  oo 
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the  issuG  taken  on  the  second  plea,  tlie  Court,  in  Michaelmas  Term  last, 
on  the  application  of  Edward  James^  granted  a  rule  nisi  to  enter  ju%- 
ment  for  the  plaintiff  on  such  issue  non  ohttante  veredicto^  on  the  gnmnd 
that  the  said  second  plea  was  no  answer  to  the  action.  Against  this 
role, 

PeUrtdorff^  Serjt.,  and  Guuih  now  showed  cause. 

The  performance  of  the  defendant's  engagement  was  to  be  after  that 
which  was  the  consideration  for  it,  that  is  to  say,  after  the  bills  which 
the  plaintiff  guaranteed  became  due,  and,  therefore,  it  is  submitted  that 
the  performance  by  the  plaintiff  of  his  part  of  the  contract  was  a  con- 
dition precedent  to  his  right  to  sue  the  defendant.  The  Court,  in  aU 
such  cases  as  these,  will  always  endeavor  to  ascertain  fix>m  the  terms 
of  the  contract  the  intention  of  the  parties.  Tindal,  C.  J.,  in  Stayers 
V.  Curling,  says,  ^^  The  rule  has  been  established  by  a  long  series  of  de- 
cisions in  modem  times,  that  the  question  whether  covenants  are  to  be 
held  dependent  or  independent  of  each  other  is  to  be  determined  by  the 
intention  and  meaning  of  the  parties  as  it  appears  on  the  instrument, 
and  by  the  application  of  common  sense  to  each  particular  case."  In 
Johnstone  v.  Nichols  ^  the  question  was  as  to  the  sufficiency  of  the  con- 
sideration to  support  the  promise  laid  in  the  declaration.  The  promise 
was  stated  thus,  namely :  that  in  consideration  the  plaintiffs  would  con- 
tinue certain  dealings  which  they  had  had  with  Messrs.  Claridge  &  Co., 
the  defendant  promised  the  plaintiflb  to  be  responsible  and  guarantee 
them  the  payment  of  any  sums  of  money  in  which  Messrs.  Claridge  A 
Co.  then  were,  or  at  an}'  time  thereafter  might  be,  indebted  to  the  plain 
tiflb  in  the  course  of  such  dealings;  and  Maule,  J.,  (page  156)  said, 
'^  These  words,  in  fact,  amount  to  this,  that  in  consideration  the  plain- 
tiflb  would  do  something  in  Juturo^  the  defendant  promised  to  do  some- 
thing in  futuro  likewise."  So  here,  looking  at  this  agreement  as  it 
appears  on  the  record,  it  means,  if  the  plaintiff  will  paj-  the  two  bills 
drawn  on  Owen  &  Co.,  in  case  they  are  not  duly  honored,  the  defendant 
will  pay  the  300/.  in  case  the  whiskeys  are  not  paid  for  by  Fisse.  The 
averment  in  the  declaration  of  performance  by  the  plaintiff  of  all  things 
on  his  part  to  be  performed,  in  pursuance  of  the  agreement,  to  entitle 
him  to  be  paid  the  800/.,  shows  that  the  plaintiff  considered  it  to  be  a 
condition  precedent  to  the  defendant's  liability.  Inasmuch  as  the  800/. 
could  not  be  payable  until  aft«r  the  bills  on  Owen  &  Co.  were  due,  the 
case  faUs  within  the  second  rule  laid  down  in  the  notes  to  Fordage  v. 
Cole '  for  ascertaining  what  amounts  to  a  condition  precedent,  where  it 
is  stated  that  '^  when  a  day  is  appointed  for  the  payment  of  money,  Ac, 
and  the  day  is  to  happen  after  the  thing  which  is  the  consideration  of 
the  money,  Ac.,  is  to  be  performed,  no  action  can  be  maintained  for  the 
money,  Ac.,  before  performance."  To  the  same  effect  is  the  second 
resolution  in  Thorpe  v.  Thorpe.  [Willes,  J.  In  Thomas  v.  Cadwal- 
lader,  where  there  was  a  covenant  by  a  lessee  to  repair,  the  lessor  allow- 

1  14  Iaw  J.  B«p.  (v.  s.)  a  P.  161;  i.  o.  1  Com.  B.  Bep.  961. 
<  1  Wmi-Saund.  aaOft. 
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ing  and  assigniiig  timber  for  the  repairs,  it  was  held  to  be  a  coudltion 
precedent  that  the  lessor  should  And  and  assign  timber,  but  that  was  ex- 
plained by  Willes,  C.  J.,  to  be  because  the  one  covenant  related  to  the 
other,  and  the  lessee  could  not  repair  until  the  timber  was  assigned  him 
for  such  repairs ;  but,  '^  when  two  covenants  in  a  deed  have  no  I'elation 
to  each  other,  I  was  clearly  of  opinion,"  said  Willes,  C.  J.,  ^^that  the 
non-performance  of  the  one  could  not  be  pleaded  in  bar  to  an  action 
brought  for  the  breach  of  another  covenant  in  the  same  deed ;  and  for 
this  plain  reason  amongst  others,  that  the  damages  sustained  by  the 
breach  of  one  such  covenant  may  not  be  at  all  adequate  to  the  damages 
sustained  by  the  breach  of  the  other."]  Here  the  plaintiff's  engage- 
ment is  the  sole  consideration  for  the  defendant's  promise,  and  there 
is  an  entire  failure  of  performance  by  the  plaintiff.  Franklin  v.  Miller 
shows  the  distinction  between  a  partial  and  total  failure  of  peifomiance. 

Grants  in  support  of  the  rule.  The  law  is  not  disputed.  The  courts 
have  ever  since  the  case  of  Thomas  v.  Cadwallader  endeavored  to  ascer- 
tain the  object  of  the  parties  by  looking  at  the  contract  itself.  The  ap- 
parent intention  of  the  parties  is  the  governing  rule  for  the  construction 
of  the  covenants.  Glazebrook  v.  Woodrow.  (He  was  then  stopped  by 
the  Court.) 

£rle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute : 
and  that  the  plaintiff  is  entitled  to  have  Judgment  entered  for  him  rum 
obstante  veredicto.  The  real  question  is,  whether  the  promises  are 
independent  promises,  or  whether  they  are  mutual  promises,  their 
performanoe  being  mutuall}*^  the  consideration  for  each  other.  It 
appears  to  me  that  they  are  independent  promises.  The  defendant 
guarantees  the  repayment  of  800/.  towards  the  payment  of  certain 
whiskey  being  paid  for  when  due ;  and  the  plaintiff  guarantees  tibat  two 
bills  of  exchange  of  100/.  and  62/.  shall  be  paid  when  due.  It,  therefore, 
appears  that  the  damages  in  respect  of  the  breach  on  one  side  must  be 
very  different  fix>m  the  damages  arising  from  the  breach  on  the  other 
side ;  on  the  one  side  they  would  be  800/.,  and  on  the  other  only  162/. ; 
it  is  consequently  apparent,  on  the  face  of  the  contract  itself,  that  it 
was  not  intended  by  the  parties  that  performance  of  the  one  stipulation 
should  be  a  condition  precedent  to  performance  of  the  other.  The 
question  is,  to  my  mind,  one  entirely  of  fact,  namely,  what  was  the 
Intention  of  the  parties  to  this  contract?  The  rules  of  law  are  agreed 
on  by  both  sides,  and  it  is  only  a  question  of  construction.  On  the 
construction  of  this  contract,  I  am  of  opinion  that  the  performance  of 
the  plaintiff's  promise  was  not  a  condition  precedent ;  and,  therefore, 
that  the  second  plea  is  no  answer,  and  consequently  that  the  rule  oug^t 
to  be  made  absolute. 

WiLUAMS,  J.  The  rules  of  law  are  now  well  established,  and  th« 
object  is  to  discover  m  each  case  what  is  the  intention  of  the  parties. 
If  it  had  appeared  from  the  contract  in  the  present  case,  that  the 
undertaking  of  the  plaintiff  had  been  to  pay  absolutely  when  the  billi 
became  due,  the  case  would  have  been  a  very  different  one  from  whal 
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It  is.  What,  however,  the  plaintiff  undertakes  is,  only  to  pay  if  Messrs, 
Owen  do  not  retire  the  bills ;  therefore,  the  compensation  to  be  paid  by 
tiie  plaintiff,  in  consequence  of  such  third  party  not  doing  their  duty, 
is  a  matter  which  must  have  to  be  afterwards  ascertained ;  and  is  it 
likely  that  it  was  the  intention  of  the  parties  to  this  contract  that  the 
defendant's  performance  was  not  to  take  place  until  after  such  amount 
of  compensation  had  been  ascertained?  It  is,  I  think,  obvious  that 
such  could  not  have  been  the  intention  of  the  parties;  for  Messrs. 
Owen  might  have  retired  the  bills  when  due,  and  so  there  would  have 
been  nothing  at  all  payable  by  the  plaintiff. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  the 
promise  only  on  the  one  side  is  the  consideration  for  the  promise  on  the 
other  side ;  and  that  the  plea  is,  therefore,  a  bad  plea. 

EukabiohiU} 


DANIEL  G.  LEAVITT  v.  CHARLES  G.  FLETCHER. 

SuYREMK  Judicial  Court  of  Massachusetts,  January  Term,  1865. 

[Reported  in  10  Allen,  119.] 

CoKTBACT  brought  by  a  lessee  against  a  lessor  to  recover  damages 
for  a  breach  of  the  covenant  to  repair.  The  material  portions  of  the 
lease  and  the  agreed  facts  upon  which  the  case  was  submitted  to  the 
determination  of  the  whole  court  are  stated  in  the  opinion. 

D.  J8,  Richardson  it  S.  J,  Williama^  for  the  plaintiff. 

T,  IT,  Sweetser  A  W.  J8,  Oard7ier,  for  the  defendant. 

Grat,  J.  By  the  indenture  upon  which  this  action  is  brought  the 
defendant  ^'  does  lease,  demise,  and  let "  to  the  plaintiff  a  brick  stiible 
standing  on  the  lessor's  own  land,  and  a  wooden  carriage-house  stand- 
ing on  land  held  by  him  under  a  lease  from  others,  with  a  provision 
that  if  they  shall  require  the  termination  of  that  lease  and  the  removal 
of  the  carriage-house,  the  plaintiff  may  terminate  this  lease.  The  les- 
sor *'*'  agrees  to  make  all  necessary  repairs  on  the  outside  of  said  build- 
ing." The  lessee  agrees  to  pay  a  certain  rent  monthly,  and  to  quit  and 
deliver  up  the  premises  to  the  lessor  at  the  end  of  the  term  'Mn  as 
good  order  and  condition,  reasonable  use  and  wearing  thereof,  fire  and 
other  unavoidable  casualties  excepted,  as  the  same  now  are  or  may  be 
put  into  b}'  the  said  lessor ; "  not  to  make  or  suffer  any  waste  thereof; 
and  '^  that  the  lessor  may  enter  to  view  and  make  improvements,  and 
to  expel  the  lessee,  if  he  shall  fail  to  pay  the  rent  as  aforesaid,  or  make 
or  suffer  any  strip  or  waste  thereof.  And  said  lessee  is  to  make  all 
necessar}'  repairs  on  the  inside  of  the  building  at  his  own  expense." 

The  brick  stable  is  the  building  mentioned  in  the  lease  next  before 
the  lessor's  covenant  to  make  outside  repairs ;  but  we  have  no  doubt 

^  Gibson  v.  Goldsmith,  5  D.  M.  &  G.  757 ;  Matnal  Life  Ins.  Co.  v.  French,  SO  Ohio 
St.  240 ;  Alexander  v.  Continental  Ins.  Co.,  67  Wis.  422,  ace.  Compare  Griggs  v. 
MooiB,  168  Mass.  354 ;  Martin  v.  Schoenberger,  8  W.  &  G.  367. 
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that  this  ooYenant  includes  all  the  premises  leased  by  the  defendant  to 
the  plaintiff,  the  carriage-hoase  as  weU  as  the  stable.  Indeed  in  the 
daplieate  indenture  in  the  hands  of  the  defendant  the  plural  word 
*^  buildings '^  is  substituted  for  '^building'*  in  this  covenant. 

The  facts  agreed  by  the  parties  are  as  follows :  The  carriage-house 
was  a  frame  covered  with  matched  boards,  had  a  shingled  roof  and  a 
plank  floor,  and  on  the  inside  was  left  uncovered  by  lath  or  plaster. 
While  the  plaintiff  was  occupying  the  premises  under  the  lease,  a  quan- 
tity of  snow  accumulated  upon  the  roof  of  the  carriage-house,  until,  at 
the  close  of  a  heavy  snow  storm,  the  carriage-house  fell  from  the  weight 
of  snow,  crushing  and  injuring  the  plaintiff's  carriages  kept  therein. 
The  plaintiff  afterwards  demanded  of  the  defendant  that  he  should 
restore  and  rebuild  the  carriage-house,  but  the  defendant  refused  to  do 
so.  There  is  nothing  in  the  case  to  show  that  any  negligence  of  either 
party  contributed  to  the  accident 

For  five  months  succeeding  the  fall  of  the  carriage-house,  the  plaintiff 
paid  to  the  defendant,  under  protest,  the  rent  reserved  in  the  lease ; 
and  then,  ceasing  to  pay  rent,  was  ejected  by  the  defendant  The 
lessee's  covenant  to  pay  rent  was  not  affected  by  the  injury  to  the 
premises,  nor  limited  by  the  exception  of  unavoidable  casualty  in  his 
subsequent  covenant,  and  is  independent  of  the  lessor's  covenant  to 
make  outside  repairs.  Belfour  v.  Weston,  1  T.  R.  310 ;  Hare  v.  Groves, 
8  Anstr.  687  ;  Kramer  v.  Cook,  7  Gray,  550,  and  cases  cited.  And  it 
is  not  now  denied  that  the  lessee  was  rightly  required  to  pay  rent,  and 
lawfully  ejected  for  failing  to  pay.^ 

The  lessee  in  this  action  claims  damages,  1st,  for  the  injury  occa- 
sioned by  the  fall  of  the  carriage-house ;  2dly,  for  the  failure  of  the 
lessor  to  rebuild  it,  after  being  expressly  requested  so  to  do. 

It  is  well  settled  that  in  a  lease  of  real  estate  no  covenant  is  implied 
that  the  lessor  shall  keep  the  premises  in  repair  or  otherwise  fit  for 
occupation.  Dntton  v.  Gerrish,  9  Cush.  89  ;  Foster  v.  Peyser,  id.  242, 
and  cases  cited ;  Welles  v.  Castles,  3  Gray,  326.  The  express  cove- 
nant of  the  defendant  in  this  case  is  only  ^'to  make  all  necessary 
repairs  on  the  outside  of  the  building."  He  does  not  covenant  that  the 
outside  shall  not  give  way,  but  that,  if  it  does,  he  will  repair  it  He 
cannot  therefore  be  held  liable  for  the  damages  occasioned  by  the  fall 
of  the  building. 

1  Dawson  v.  Djer,  5  B.  k  Ad.  584 ;  Saplice  v.  Faniswortb,  7  M.  ft  G.  576 ;  Edge 
o.  Boileaa,  16  Q.  B.  D.  120 ;  Lewis  v.  Chisholm,  68  Ga.  40 ;  Palmer  v,  Meriden  Brit- 
tannia  Co.,  188  IIL  508;  Thomson-Hoiiaton  Co.  v.  Durant  Land  Co.,  144  N.  T.  34; 
Prescott  V.  Ottenstatter,  85  Pa.  434,  ace,  Bnt  if  a  landlord  coTCDants  to  keep  premises 
in  repair,  and  neyertheless  allows  the  premises  to  become  untenantable,  the  tenant 
maj  abandon  them,  and  thereby  terminate  his  liabilitj  for  rent.  Lewis  v.  Chisholm, 
68  Ga.  40;  Bizzell  v.  Lloyd,  100  HI.  214 ;  Sheary  v.  Adams,  18  Han,  181  (statatory) ; 
McCardell  v.  WUliams,  19  R.  L  701. 

A  promise  to  pnt  in  repair  was  held  a  condition  precedent  to  the  obligation  of  the 
lessee  to  take  the  premises  in  Hickman  v.  Rayl,  55  Ind.  212.    Similarly  the  obliga- 
tion of  one  who  had  agreed  to  purchase.    Tripp  v.  Smith,  180  Mass.  122.    CompaM 
Sbenneis  v.  Pritchard,  104  Wis.  257. 
TOL,  n.  — 12 
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But  it  has  been  the  established  rale  of  the  oommon  law  for  ages  that 
an  express  covenant  to  repair  binds  the  covenantor  to  make  good  any 
injury  which  human  power  can  remed}-,  even  if  caused  by  storm,  flood, 
fire,  inevitable  accident,  or  the  act  of  a  stranger.  Yearbook  40 
£d.  III.  6  ;  Dyer,  83  a ;  Paradine  v.  Jane,  Aleyn,  27 ;  s.  c.  St3*le,  47 ; 
Compton  V.  Allen,  Style,  162  ;  Bullock  v,  Dommitt,  6  T.  R.  650 ;  Green 
1^.  Eales,  2  Q.  B.  225 ;  s.  c.  1  Gale  &  Dav.  468 ;  Phillips  v.  Stevens, 
16  Mass.  238 ;  Bigelow  v.  Collamore,  5  Cush.  231 ;  Allen  t;.  Culver, 
8  Denio,  294 ;  Dermott  v.  Jones,  2  Wallace,  7,  8.  The  defendant's 
covenant  contains  no  exception  of  natural  causes  or  inevitable  accident. 
^^The  outside  of  the  building"  includes  the  whole  outer  shell  of  the 
building,  or  external  indosure  of  roof  and  sides.  Green  v.  Eales, 
above  cited.  ^^  The  necessary  repairs  on  the  outside  "  are  those  which 
will  make  the  building  outwardly  complete.  When  those  are  made, 
then,  and  not  before,  the  lessee  will  be  bound  by  his  covenant  ^'  to 
make  all  necessary  repairs  on  the  inside/'  The  fact  that  rebuilding 
the  outside  will  so  far  replace  the  whole  building  as  to  leave  very  little 
to  be  done  on  the  inside,  and  thus  make  the  performance  of  the  les- 
see's covenant  very  easy,  does  not  in  any  degree  excuse  the  lessor 
from  first  performing  his  covenant.  The  defendant  is  therefore  respon- 
sible for  the  damages  suffered  by  the  plaintiff  by  reason  of  the  de- 
fendant's refusal  to  rebuild,  Arom  the  time  of  that  refusal  until  the 
ejectment  of  the  plaintiff  for  not  paying  his  rent ;  and  according  to 
the  agreement  of  the  parties  the  case  must  stand  for  the  assessment  of 
those  damages.  Judgment  for  the  plaintiff  accordingly,  ^ 


BLANDFORD  o.  ANDREWS. 
Im  tbb  Qusbm's  Bbnch,  Michaelmas  Tebm,  1599. 

[BMporUdmCuJ»EUwab^9^\ 

Debt  on  an  obligation  of  80/.  conditioned  that  if  the  defendant  pro 
cured  a  marriage  to  be  had  between  the  plaintiff  and  one  Bridget 
Palmer,  at  or  before  the  feast  of  St.  Bartholomew  then  next  following, 
that  then,  ^.  The  defendant  pleaded  that  the  plaintiff,  before  that 
feast,  came  to  the  said  Bridget  Palmer  and  called  her  whore ;  and  told 
her  that,  if  he  married  her,  he  would  tie  her  to  a  post ;  and  used  other 
opprobrious  words  unto  her ;  by  reason  whereof  the  defendant  could 
not  procure  the  said  marriage  before  the  said  feast.  Whereupon  the 
plaintiff  demurred.  Williams^  Seijt.,  moved  that  this  was  not  any 
plea ;  for  he  hath  not  shown  that  he  used  his  endeavor  to  procure  the 

1  As  to  the  liability  of  a  covenantor  to  repair  the  cooBequences  of  extraordinaiy 
easnaltieB,  see  36  Am.  L.  Reg.  (n.  8.)  212. 
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marriage ;  for  it  may  be  that,  notwithstanding  these  words,  they  ^ouid 
have  intermarried.  And  of  that  opinion  was  all  the  Court ;  for  the 
defendant  ought  to  show  that  there  was  not  any  default  in  him,  and 
that  he  did  as  much  as  in  hmi  lay  to  procure  it ;  otherwise  he  doth  not 
save  his  obligation ;  and  these  words  spoken  before  the  day,  at  one 
time  only,  are  not  such  an  impediment  but  that  the  marriage  might 
have  taken  etteat.    Wherefore  it  was  adjudged  for  the  plaintiff. 


UNITED  STATES   v.   PECK. 
PECK  V.  UNITED  STATES. 

Supreme  Court  of  the  United  States,  October  Term,  1880. 

[Reported  m  102  United  States,  64.] 

Appeals  from  the  Court  of  Claims. 

Peck,  the  claimant,  entered  into  a  contract  with  the  proper  military 
officer  to  furnish  and  deliver  a  certain  quantity  of  wood  and  hay  to  the 
military  station  at  Tongue  River,  in  the  Yellowstone  region,  on  or  be- 
fore a  specified  day.  He  furnished  the  wood,  but  failed  to  furnish  the 
hay,  which  was  furnished  by  other  parties  at  an  increased  expense. 
The  accounting  officers  of  the  government  claimed  the  right  to  deduct 
from  the  claimant's  wood  account  the  increased  cost  of  the  haj'. 
Whether  this  could  lawfully  be  done  was  the  principal  question  in  the 
cause. 

The  Court,  upon  an  examination  of  the  contract  and  of  the  surround- 
ing circumstances  of  the  case,  were  of  opinion  that  the  contracting 
parties,  in  stipulating  relating  to  hay,  contemplated  hay  to  be  cut  in  the 
Yellowstone  valley,  and  specially  at  the  Big  Meadows  near  the  mouth 
of  Tongue  River,  — which  was,  indeed,  the  only  hay  which  the  claim- 
ant could  have  procured  within  hundreds  of  miles,  and  which  it  was 
known  he  relied  on.  The  government  officers,  fearing  that  the  claim- 
ant would  not  be  able  to  carry  out  his  contract,  and  it  being  absolutely 
necessary  that  the  hay  should  be  had,  allowed  other  parties  to  cut  the 
hay  at  Big  Meadows,  and  therewith  to  supply  the  Tongue  River 
station.  The  claimant  complained  of  the  double  injury :  first,  of  giv- 
ing the  hay  which  he  relied  on  to  other  parties ;  and,  secondly,  of  charg- 
ing him  for  the  increased  expense  of  getting  it.  The  question  was 
whether  the  surrounding  circumstances  could  be  taken  into  considera- 
tion in  the  claimant's  excuse,  although  the  contract  made  no  mention 
of  the  source  from  which  he  was  to  procure  the  hay  to  be  supplied  by 
him  to  the  government. 

Mr,  Assistant  Attorney- General  Smithy  for  the  United  States* 

Mr.  John  JB.  Sanborn^  contra. 

Mb.  Justice  Bradley,  alter  stating  the  case,  delivered  the  opinion 
of  the  Court. 
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We  think  that  the  facts  of  the  case  clearly  bring  it  within  the  roles 
allowing  the  introduction  of  parol  evidence :  first,  for  the  purpose  of 
showing,  by  the  surrounding  circumstances,  the  subject-matter  of  the 
contract,  namely,  hay  to  be  cut  and  gathered  in  the  region  where  it  was 
to  be  delivered ;  secondly,  for  the  purpose  of  showing  the  conduct  of  the 
agents  of  the  defendants  by  which  the  claimant  was  encouraged  and 
led  on  to  rely  on  a  particular  means  of  fulfilling  his  contract  until  it  was 
too  late  to  perform  it  in  any  other  wa}' ;  and  then  was  prevented  by 
these  agents  themselves  from  employing  those  means.  The  supply  of 
hay  which  he  depended  on,  and  which  under  the  circumstances  he  had 
a  right  to  depend  on,  was  taken  away  by  the  defendants  themselves. 
In  other  words,  the  defendants  prevented  and  hindered  the  claimant 
from  performing  his  part  of  the  contract. 

That  the  subject-matter  of  a  contract  may  be  shown  by  parol  evidence 
of  the  surrounding  circumstances,  see  Bradley  v.  Washington,  Alexan- 
dria, &  Georgetown  Steam  Packet  Co.,  13  Pet  89 ;  Thorington  v. 
Smith,  8  Wall  1 ;  Maryland  v.  Railroad  Company,  22  id.  105 ;  Beed 
V.  Insurance  Company,  95  U.  S.  23 ;  1  Greenl.  £vid.  sect.  277 ;  Tay- 
lor, Evid.  sect  1082.  And  that  the  conduct  of  one  party  to  a  contract 
which  prevents  the  other  from  performing  his  part  is  an  excuse  for  non- 
performance, see  Addison,  Contracts,  sect  326 ;  Fleming  v.  Gilbert, 
3  Johns.  (N.  Y.)  528.  In  the  case  last  cited,  the  defendant  was  sued 
on  a  bond  obliging  him  by  a  certain  time  to  procure  and  cancel  a 
mortgage  of  the  plaintiff  and  deliver  the  same  to  him.  The  defendant 
was  allowed  to  prove  by  parol  that  he  procured  the  mortgage,  and, 
having  inquired  of  the  plaintiff  what  he  should  do  with  it,  was  directed 
to  place  it  in  the  hands  of  a  third  person.  This  was  held  to  be  an  ex- 
cuse for  not  having  fuUy  performed  the  condition.  Judge  Thompson 
said :  *^  It  is  a  sound  principle  that  he  who  prevents  a  thing  being 
done  shall  not  avail  himself  of  the  non-performance  he  has  occasioned. 
Had  not  the  plaintiff  dispensed  with  a  further  compliance  with  the  con- 
dition of  the  bond,  it  is  probable  that  the  defendant  would  have  taken 
measures  to  ascertain  what  steps  were  requisite  to  get  the  mortgage 
discharged  of  record,  and  would  have  literally  complied  with  the  con- 
dition of  the  bond."  So  when  A.  gave  to  B.  a  bond  to  convey  certain 
premises,  but  they  subsequently  agreed  by  parol  to  rescind  the  con- 
tract, and  A.  thereupon  sold  the  premises  to  a  third  person,  it  was  held 
that  though  the  bond  was  not  cancelled  or  given  up,  nor  any  of  the 
papers  changed,  yet  by  the  parol  agreement  and  the  acts  of  the  parties 
under  it  the  bond  was  discharged.  Dearborn  v.  Cross,  7  Cow.  (N.  T.) 
48 ;  and  see  2  Cowen  &  Hill's  Notes  to  Phillips  on  Evid.  605.  The 
principle  involved  in  these  cases  is  applicable  to  the  present. 

JudgmeiU  affirmed^ 

^  Lancashire  v,  Killingworth,  I  Lord  Raj.  686 ;  Mackaj  v.  Dick,  6  App.  Cas.  251 ; 
Anril  Mining  Co.  v.  Humble,  153  U.  S.  540,  552;  Kingman  v.  Western  Mfg.  Co.,  92 
Fed.  Rep.  486 ;  Tennessee,  &c.  R.  R.  Co.  v.  Danforth,  112  Ala.  80;  Wolf  v.  Marsh,  54 
Cal.  228 ;  Lore  v.  Maburj,  59  Cal.  484 ;  Griffith  o.  Happersberj^r,  86  Cal.  605 ;  Dar- 
land  V.  Fitcairn,  51  Ind.  426;  King  t*.  King,  69  Ind.  467;  Dill  v.  Pope,  29  Kan.  289; 
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SIR  ANTHONY  MATNE'S  CASE. 
In  tii£  Queen's  Bench,  Easter  Term,  1596. 

[Reported  in  6  ReporUf  20  6.] 

The  case  in  effect  was,  that  Sir  Anthony  Majne  did  lease  certain 
land  to  Scott  for  twenty-one  years  by  indenture,  and  covenanted  that 
at  any  time  during  the  life  of  Scott,  upon  surrender  of  his  lease,  Sir 
Anthony,  &c.,  would  make  a  new  lease  during  the  residue  of  the  years, 
and  bound  himself  to  perform  the  covenants,  &c.  And  now  in  debt  on 
the  said  obligation  by  Scott  against  Sir  Anthony,  he  pleaded  that  Scott 
did  not  surrender,  &c.  To  which  Scott  replied,  and  said,  that  after  the 
said  lease  Sir  Anthony  had  accepted  a  fine  sur  contuans  de  droit  come 
ceo^  Ac,  and  by  the  same  fine  granted  and  rendered  the  land  to  the 
conusee  for  eighty  years :  upon  which  the  defendant  did  demur  in  law. 
And  it  was  adjudged  for  the  plaintiff.  And  in  this  case  three  points 
were  resolved :  — 

1.  That  Sir  Anthony  Mayne  had  broken  his  covenant  without  any 
surrender  made ;  for,  by  the  said  fine  levied  by  him  for  eighty  years, 
he  had  disabled  himself  either  to  take  a  surrender  or  to  make  a  new 
lease ;  and  the  law  will  not  enforce  any  one  to  do  a  thing  which  will  be 
vain  and  fruitless ;  lex  neminem  cogit  ad  vana  seu  tnutilia  peragenda : 
but  it  would  be  vain  to  compel  him  to  make  a  surrender  to  him  who 
cannot  take  it ;  and  although  the  lessee  in  this  case  by  the  words  of 
the  indenture  ought  to  do  the  first  act,  soil,  to  make  the  surrender,  yei 
when  the  lessor  hath  disabled  himself,  not  only  to  take  the  surrender, 
but  also  to  make  a  new  lease  according  to  the  covenant,  for  this  cause 
the  lessor's  covenant  is  broken  without  any  surrender  made.  Vide 
82  E.  m.,  Barre  264,  and  21  E.  IV.,  55  a.  If  you  are  bound  to 
enfeoff  me  of  the  manor  of  D.  before  such  a  feast,  if  you  make  a 
feoffbuent  of  the  said  manor  to  another  before  the  said  feast,  you  have 
forfeited  your  obligation,  although  you  repurchase  the  land  again  be- 
fore the  feast,  because  you  were  once  disabled  to  make  the  feoffment. 
And  therewith  agreeth  Temp.  E.  I.,  Covenant  29.  A  man  leased  a 
manor  for  years,  and  the  lessee  covenanted  to  keep  the  houses  of  the 
manor  and  as  much  as  was  in  the  manor  in  as  good  plight  as  he 
found  them;  during  the  term  the  lessee  committed  waste  in  the 
houses,  and  in  cutting  of  oaks ;  the  lessor  brought  an  action  of  cove- 
nant before  the  end  of  the  term  for  the  oaks,  because  for  them  it  waa 
impossible  that  the  covenant  should  be  performed ;  otherwise  it  is  of 

Jones  V.  Walker,  13  B.  Mon.  163;  De  La  Vergne  Co.  v.  New  Orleaiu  Co.,  51  La  Add. 
1733;  North  v,  Mallorj,  94  Md.  805;  Grice  v.  Noble,  59  Mich.  515 ;  Lee  v.  Briggs,  99 
Mich.  487;  Gallagher  v,  Nichols,  60  N.  Y.  438;  Nichols  o.  Scranton  Steel  Co.,  137 
N.  T.  471 ;  Baker  v.  Woman's  Union,  57  N.  Y.  App.  Dit.  290;  Guilford  v.  Mason 
(R.  L),  53  AtL  Rep.  284;  Olson  v.  Snake  Ri?er  Co.,  22  Wash.  139;  Jones  v.  Singer 
Mlg.  Co.,  38  W.  Va.  147,  ace. 

See  also  IHstrict  of  Columbia  v.  Camden  Iron  Works,  181  U.  S.  453;  Holt  v.  Silrer, 
169  Mte.  435 ;  59  Am.  St.  Rep.  283,  ii. 
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the  houses  ^  and  therewith  agree  F.  N.  B.  145  E,  and  18  E.  HI.,  Tit 
Covenant  2. 

2.  It  was  resolvedy  if  a  man  seised  of  lands  in  fee  covenants  to  en- 
feoff J.  S.  of  them  upon  request,  and  afterwards  he  makes  a  feofflnent 
In  fee  of  the  said  lands ;  now  in  this  case  J.  S.  shall  have  an  action  of 
covenant  without  request.  And  that  in  effect  Ib  all  one  with  the 
principal  case. 

8.  It  was  resolved  that,  in  the  case  at  bar,  if  the  said  term  of  eighty 
years  were  but  an  interest  of  a  fhture  term,  so  that  Scott  notwith- 
standing that  might  make  the  surrender,  yet  in  such  case  Scott  should 
have  an  action  of  covenant  without  making  any  surrender ;  for  true  it 
is  that  he  may  surrender ;  but  also  true  it  is  that  Sir  Anthony  after 
such  surrender  cannot  make  the  new  lease,  which  was  the  effect  that 
the  surrender  should  produce;  and  therefore  inasmuch  as  the  lessor 
hath  disabled  himself  to  make  a  new  lease,  which  Ib  the  effect  and  end 
of  the  surrender,  and  that  which  he  ought  to  do  on  his  part,  the  lessee 
shall  not  be  enforced  to  make  the  surrender,  which  is  the  first  thing  to 
be  done  on  his  part,  for  by  the  surrender  he  would  lose  his  old  term 
without  a  possibility  of  having  the  new  according  to  the  lessor's  cove- 
nant. And  therewitii  agreeth  14  H.  rV.,  19  a.  J.,  parson  of  the  church 
of  6.,  was  bound  in  an  obligation  of  100/.  to  the  prior  of  £. ;  the  con- 
dition was  that  if  the  parson  resign  his  church  within  certain  time  to 
the  prior  for  a  certain  pension  as  they  could  agree,  that  then  the  obli- 
gation should  be  void ;  and  afterwards  and  within  the  time  the  prior 
and  parson  agreed  of  a  pension  of  5/.,  yet  the  parson  did  refhse  to 
resign.  And  the  opinion  of  the  whole  Court  was  that,  although  they 
had  agreed  of  the  pension,  yet  the  parson  is  not  bound  to  resign  until 
he  be  sure  of  the  pension,  and  that  he  cannot  be  without  deed.  And 
therefore,  in  such  case,  the  parson  is  not  obliged  to  resign  until  the 
prior  hath  tendered  him  a  deed  of  the  said  pension,  by  which  he  might 
be  sure  of  it.^ 


SHALES  V.  SEI6N0BET. 
In  the  Knro's  BsNon,  Easibb  Tbrk,  1699. 

[B^porUd  M  1  Lord  Baymmid,  440.] 

CovsNAMT  upon  articles  of  agreement.  The  plaintiff  declares  thai  it 
was  covenanted  and  agreed  between  him  and  the  defendant  that  he,  in 

^  "  If  a  man  binds  himaelf  to  do  certain  acts  which  he  afterwards  renders  himself 
onable  to  perform,  he  thereby  dispenses  with  the  performance  of  conditions  preo» 
dent  to  the  act  which  he  has  so  rendered  himself  unable  to  perform."  Per  Maule,  Ji, 
Sands  v.  Clarke,  8  C.  B.  761,  702,  citing  Mayne's  case,  Bupra;  and  see  Newoomb  » 
Brackett,  16  Biass.  161. 
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consideration  of  twenty  guineas  by  the  defendant  to  him  then  paid, 
should  transfer  to  the  defendant  before  or  upon  the  19  th  of  November, 
1695,  1,000/.  of  bank  stock ;  and  that  the  defendant  covenanted  with 
the  plaintiff  to  accept  it  upon  notice  of  three  days,  and  to  pay  to  the 
plaintiff  for  it  940/. ;  and  then  the  plaintiff  avers  that  no  bank  stock  is 
transferable  by  law  but  in  the  office  of  the  Bank  of  England,  in  the 
presence  of  both  the  parties ;  and  that  he  gave  three  days'  notice  to  the 
defendant  that  he  would  transfer  to  him  the  bank  stock  in  the  office  of 
the  Bank  the  19th  of  November ;  and  that  he  attended  there  the  whole 
day  to  have  transferred  it ;  but  that  the  defendant  did  not  come  to 
accept  it ;  for  which  he  brings  this  action  for  the  940/.,  &c.  The  de- 
fendant, after  oyer  of  the  articles,  pleads  that  the  plaintiff  nor  none  of 
his  assigns  had  any  interest  in  any  bank  stock  upon  the  18  th  of  Novem- 
ber, &c.  The  plaintiff  demurs.  And  the  whole  Court  was  of  opinion 
that  the  plea  was  ill ;  because,  though  the  plaintiff  had  not  any  bank 
stock  upon  the  18th  of  November,  yet,  if  he  had  it  the  19th,  he  might 
have  perfonned  the  contract  within  the  time ;  for  the  covenant  was  not 
that  he  should  transfer  any  particular  1,000/.  of  bank  stock  which  he 
had  at  the  time  of  the  covenant,  but  any  1,000/.  of  stock.  But  then 
the  whole  Court  held :  1.  That  this  action  will  not  lie  for  the  plaintiff 
in  this  case,  because  it  appears  that  the  plaintiff  has  not  transferred ; 
and,  without  transfer  to  the  defendant,  the  defendant  is  not  bound  to 
pay  the  money,  for  the  money  was  to  be  paid  upon  the  transfer ;  and, 
therefore,  no  transfer,  no  money.  Co.  Lit.  304 ;  ^  Dyer,  371 ;  2  Mod. 
266,  Otway  v.  Holdips.  But  the  matter  in  the  declaration  might  have 
been  a  good  excuse  for  the  plaintiff,  if  the  defendant  had  sued  him  for 
not  transferring  the  bank  stock ;  or  the  plaintiff  might  have  assigned 
his  breach  in  the  non-acceptance  of  the  stock  by  the  defendant.*  2. 
The  Court  held  that  it  did  not  appear  to  the  Court  but  that  the  bank 
stock  was  transferable  at  another  place  than  at  the  office  of  the  Bank ; 
for  though  the  act  says  that  no  transfer  shall  be  but  as  the  king  shall 
appoint,  and  the  king  has  appointed  it  to  be  at  the  office  of  the  Bank, 
and  not  in  any  other  place ;  .yet  that  ought  to  have  been  pleaded,  or, 
otherwise,  the  Court  cannot  take  notice  of  it ;  and,  therefore,  notwith- 
standing any  thing  that  appears  here  to  the  contrary,  the  transfer 
might  have  been  in  any  other  place ;  and  then  a  tender  ought  to  have 
been  made  to  the  person.  Sir  Bartholomew  Shower  and  Mr.  Horthey 
argued  for  the  plaintiff;  DamaU  and  Wright y  king's  Serjeants,  for  the 
defendant.  Judgment  for  the  defendanL 

1  Tf  a  man  plead  perfonnanoe  of  corenanta,  and  the  plaintiff  reply  that  he  did 
not  fuch  an  act  according  to  hU  covenant,  the  defendant  salth  that  he  offered  to  do 
%  and  the  plaintiff  refuted  it;  thit  it  a  departure,  because  the  matter  ii  not  pur- 
suant; for  it  it  one  thing  to  do  a  thing,  and  another  to  offer  to  do  it,  and  the  othef 
stfnted  to  do  it;  thefefoire  thai  ihonld  have  been  pleaded  in  the  former  plea."    Co 

*  Plumb  V.  Taylor,  27  BL  App.  288,  ooo. 
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TURNER  V.  SAWDON   A  CO. 
Ik  the  Eixo's  Bsnch  Diyibion,  Coubt  or  Appkal,  July  2,  1901. 

[Reported  in  [1901]  2  King'a  Bench,  653.] 

Appucation  by  the  defendants  for  jadgment  or  for  a  new  trial  in  an 
action  tried  by  Esnkedt,  J.,  with  a  Jury. 

The  defendants  carried  on  business  as  cotton-warp  agents  at  Brad- 
ford, Yorkshire,  and  in  March,  1898,  an  agreement  was  entered  into 
by  them  with  the  plaintiff,  who  was  in  their  employment,  which  con- 
tained the  following  clauses:  ^^  (1)  The  said  6.  £.  Sawdon  &  Co. 
agree  to  continue  to  engage  and  employ  the  said  Ernest  Turner  as  their 
servant  and  representative  salesman  from  the  1st  day  of  ]tfarch,  1898, 
for  a  period  of  four  years  ending  February  28,  1902.  ...  (2)  The 
said  G.  E.  Sawdon  A  Co.  further  agree  to  remunerate  the  said 
Ernest  Turner  for  his  services  by  a  paj'ment  to  him  of  a  salary  of 
200Z.  per  annum,  to  be  paid  in  monthly  instalments,  for  the  space  of 
two  years,  and  2502.  per  annum  for  the  remaining  two  years.  .  .  • 
(3)  The  said  Ernest  Turner  agrees  to  devote  the  whole  of  his  time  to 
the  business  of  the  said  6.  E.  Sawdon  &  Co.,  to  faithfully  serve  them 
as  heretofore  in  soliciting  orders  and  generally  in  aiding  to  conduct 
the  business,  and  not  to  divulge  to  any  competitor  or  other  person  any 
of  the  business  secrets  of  the  said  G.  E.  Sawdon  A  Co.  whilst  in  their 
service,  and  to  carefully  obey  their  directions  from  time  to  time,  and 
will  keep,  protect,  and  promote  the  success  of  the  said  business  as  far 
as  he  can.  .  .  ." 

The  plaintiff  acted  as  salesman  for  some  time ;  but  on  December  31, 
1900,  a  letter  was  handed  to  him  by  the  defendants,  which  was  as 
follows :  ^*  We  have  decided  that  you  shall  take  a  month*s  holiday  — 
that  is  to  say,  that  although  you  will  still  be  in  the  employ  of  the  firm 
and  at  their  disposal,  you  will  not  after  to-day  be  required  to  perform 
any  duties.  Tou  will  please  call  for  your  salary  on  January  31,  when 
any  further  instruction  will  be  given  you."  The  plaintiff  came  to  the 
office  of  the  firm  on  the  following  day,  but  was  requested  to  leave. 
Immediately  afterwards  circulars  were  issued  by  the  defendants  to 
their  customers  stating  that  the  plaintiff  had  no  authority  to  transact 
any  business  on  their  behalf.  The  plaintiff  then  commenced  business 
on  his  own  account,  and  brought  this  action  against  the  defendants  for 
damages  for  breach  of  the  agreement  of  March,  1898,  on  the  ground 
that  the  defendants  '^  after  the  3 1st  December,  1900,  have  neglected 
and  refused,  and  still  neglect  and  refuse,  to  continue  to  engage  and 
employ  the  plaintiff  as  their  servant  and  representative  salesman^  in 
accordance  with  the  terms  of  the  said  agreement." 

The  learned  judge  left  the  following  questions  to  the  jury :  — 

(1)  Was  the  plaintiff  ready  and  willing  to  perform  the  agreement 
according  to  its  terms?    Answer,  Yes. 
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(2)  Did  the  defendants'  condacton  December  81,  1900,  and  Janu- 
ary 1,  2,  8,  and  4,  1901,  constitute  a  breach  of  their  obligations  under 
their  contract  towards  the  plaintiff?    Answer,  Yes. 

(8)  Was  it  such  a  substantial  breach  as  to  justify  the  plaintiff  in 
treating  it  as  a  refusal  on  the  part  of  the  defendants  to  perform  and 
abide  by  the  contract?    Answer,  Yes. 

(4)  If  the  above  questions  are  answered  in  the  affirmative,  what 
damii^es  is  the  plaintiff  entitled  to?    Answer,  1251. 

On  further  consideration,  the  learned  judge  gave  judgment  for  the 
plaintiff  for  the  amount  of  the  damages  found  by  the  jury. 

The  defendants  appealed. 

A.  L.  Smith,  M.  B.  This  is  an  action  tried  before  my  Brother 
Kennedy  with  a  special  jury.  The  matter  has  given  rise  to  some  com- 
plication, chiefly,  as  it  appears  to  me,  because  the  learned  judge  left 
the  construction  of  an  agreement  to  the  jary.  There  was  no  term  of 
art  and  no  question  of  custom  the  meaning  or  the  existence  of  which 
might  properly  be  left  to  the  jury.  It  was  for  the  judge  at  the  trial  to 
construe  the  written  agreement,  and  we  have  now  to  say  what  con- 
struction should  be  put  upon  it.  I  do  not  say  that  the  meaning  of  the 
document  is  clear,  but  I  have  arrived  at  the  conclusion  that  the  result 
of  the  trial  was  not  right.  The  action  is  by  a  man  who  was  in  the 
employment  of  the  defendants,  and  it  was  not  brought  for  wages, 
because  it  is  clear  that  the  defendants  were  always  ready  and  willing 
to  pay  all  that  was  due  under  the  contract.  The  real  question  which 
the  plaintiff  thought  to  raise,  and  which  was  raised,  was  whether  beyond 
the  question  of  remuneration  there  was  a  further  obligation  on  the 
masters  that,  during  the  period  over  which  the  contract  was  to  extend, 
they  should  find  continuous,  or  at  least  some,  employment  for  the 
plaintiff.  In  my  opinion  such  an  action  is  unique  —  that  is  an  action 
in  which  it  is  shown  that  the  master  is  willing  to  pay  the  wages  of  his 
servant,  but  is  sued  for  damages  because  the  servant  is  not  given 
employment.  In  Turner  v.  Goldsmith,^  the  wages  were  to  be  paid  in 
tiie  form  of  commission,  and  that  impliedly  created  a  contract  to  find 
employment  for  the  servant.  This  contract  is  different,  being  to 
employ  for  wages  which  are  to  be  paid  at  a  certain  rate  per  year. 
I  do  not  think  this  can  be  read  otherwise  than  as  a  contract  by 
the  master  to  retain  the  servant,  and  during  the  time  covered  by  the 
retainer  to  pay  him  wages  under  such  a  contract.  It  is  within 
the  province  of  the  master  to  say  that  he  will  go  on  paying  the  wages, 
but  that  he  is  under  no  obligation  to  provide  work.  The  obligation 
suggested  is  said  to  arise  out  of  the  undertaking  to  engage  and  employ 
the  plaintiff  as  their  representative  salesman.  It  is  said  that  if  the 
salesman  is  not  given  employment  which  allows  him  to  go  on  the 
market  his  hand  is  not  kept  in  practice,  and  he  will  not  be  so  efficient 
a  salesman  at  the  end  of  the  term.  To  read  in  an  obligation  of  that 
sort  would  be  to  convert  the  retainer  at  fixed  wages  into  a  contract 

1  1891,  1  Q.  B.  544. 
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to  keep  the  servant  in  the  servioe  of  his  employer  in  soch  a  manner  as 
to  enable  the  former  to  become  aufait  at  his  work.  In  mj  opinion, 
no  such  obligation  arose  under  this  contract,  and  it  is  a  mistake  to 
stretch  the  words  of  the  contract  so  as  to  include  in  what  is  a  mere 
retainer  an  obligation  to  employ  the  plaintiff  continuously  for  the  term 
of  his  service.  I  asked  whether  the  employment  must  be  de  die  in 
diem,  and  the  answer  was  that  this  was  not  necessary,  but  I  could  not 
gather  what,  short  of  this,  was  the  suggested  obligation.  It  seems  to 
me  that  the  only  argument  open  to  the  plaintiff  was  that  his  employ- 
ment should  be  continuous,  and  I  cannot  find  that  obligation  in  the 
contract 

I  think,  therefore,  that  the  case  should  not  have  been  left  to  the  Jury, 
and  that  we  ought  to  direct  that  judgment  be  entered  for  the  defendants. 

Vauohan  Williams,  L.  J.  I  entirely  agree.  In  my  opinion,  if  the 
facts  are  taken  to  be  exactly  in  accordance  with  the  plaintiff's  evidence, 
there  was  no  case  to  go  to  the  Jury.  So  far  as  the  pleadings  are  con- 
cerned, the  action  is  for  breach  of  the  terms  contained  in  a  written 
contract  It  was  put  on  behalf  of  the  plaintiff  that  the  action  was 
based  on  a  repudiation  by  the  master  of  the  contract  with  the  plaintiff, 
and  it  was  said  that  the  plaintiff  had  a  right  to  treat  the  case  as  if 
it  were  an  action  for  wrongful  dismissal,  and  is  entitled  to  recover 
damages  on  that  footing  none  the  less  because  the  master  has  been 
ready  and  willing  to  pay  the  wages  agreed  upon.  For  the  purposes 
of  my  Judgment  I  accept  that  suggested  basis  of  action,  but  I  still 
say  tiiat  there  was  no  case  to  go  the  Jury. 

The  first  clause  of  the  agreement  contains  the  words  ^*  engage  and 
employ,"  and  the  argument  for  the  plaintiff  is  that  because  these  words 
are  used  some  obligation  is  thrown  on  the  master  which  is  not  ordi- 
narily created  by  the  relation  of  master  and  servant  If  it  is  said  that 
the  word  ^^ employ"  must  be  so  construed,  the  authority  against  this 
view  is  conclusive.  In  Emmens  v,  Elderton,^  the  plaintiff,  who  was  an 
attorney,  was  to  receive  lOOiL  a  year  as  attorney  and  solicitor  of  a 
company.  The  promise  set  out  in  the  second  count  was  to  ''retain 
and  employ"  the  plaintiff  as  attorney.  The  only  matter  that  had  to 
be  argued  in  that  case  was  whether  the  expression  "  retain  and  employ  " 
added  anything  to  the  duty  of  the  company  towards  their  solicitor  as 
expressed  in  the  earlier  part  of  the  count  If  it  did,  then  the  count 
was  a  bad  one,  and  though  the  verdict  of  the  jury  had  been  for  the 
plaintiff  the  defendant  would  have  been  entitled  to  have  the  verdict 
set  aside.  If,  however,  the  words  added  nothing  to  the  ordinary 
obligation  on  the  company,  the  count  was  good.  It  was  held  in  the 
Exchequer  Chamber  and  in  the  House  of  Lords  that  the  words  did  not 
of  necessity  add  a  jot  to  the  contractual  obligation  of  the  employer. 
This  is  clearly  set  out  in  the  opinions  delivered  by  Crompton  and 
Wightman,  JJ.,  in  the  House  of  Lords.  We  have  to  consider  in  the 
present  case  whether  there  is  anything  in  this  agreement  to  engage  and 

i  13  C.  B.  495 ;  4  H.  L.  624. 


SECT,   n.]  TUBNBB  V.  8AWDON  &  CO.  187 

employ  tbe  plaintiff  which  places  on  the  defendants  a  wider  obligation 
than  that  which  a  master  ordinarily  incurs  towards  his  servant.  I 
think  that  the  first  clause  of  the  agreement  is  merely  a  clause  of 
engagement  or  retainer.  The  second  clause  relates  to  remuneration, 
and  the  third  to  the  duties  to  be  performed  by  the  servant  in  return 
for  the  remuneration.  Of  course,  when  a  servant  is  engaged  the 
capacity  in  which  he  is  engaged  is  mentioned,  and  I  do  not  think  that 
the  expression  **  representative  salesman"  which  occurs  in  the  agree- 
ment makes  the  case  any  stronger  or  throws  any  further  obligation  on 
the  master.  The  case  of  a  servant  who  is  to  be  paid  by  commission 
as  in  Turner  v.  Goldsmith,  is  entirely  different.  There  the  master  is 
bound  to  give  the  opportunity  of  earning  the  remuneration.  In  Bunn- 
ing  V.  Lyric  Theatre,  Limited,^  there  is  a  good  deal  in  the  terms  of  the 
contract  to  show  that  the  having  an  opportunity  of  appearing  as  musical 
director  was  one  of  the  considerations  which  the  servant  bargained 
that  he  should  have  from  the  master. 

As  my  Lord  has  said,  it  was  the  dut}'  of  the  judge  to  construe  this 
contract,  and  we  must  now  put  a  construction  upon  it  Looking  at 
the  matter  in  the  way  that  is  most  favorable  to  the  plaintiff,  I  think 
that  there  was  no  case  to  go  to  the  Jury,  and  that  judgment  should 
be  entered  for  the  defendants. 

SriRLiNa,  L.  J.  Throughout  the  argument  and  at  the  present  moment 
I  feel  more  doubt  as  to  the  construction  of  this  contract  than  my 
learned  brethren.  It  is  an  agreement  by  which  the  defendants  agreed 
to  engage  and  employ  the  plaintiff,  and  the  plaintiff  agreed  to  devote 
the  whole  of  his  time  to  their  service.  The  question  is.  What  is  the 
meaning  of  the  word  ^^  employ  "  as  used  in  this  agreement?  It  seems 
to  me  clear,  and  if  authority  be  required  we  find  it  in  the  case  of 
Emmens  v,  Elderton,  that  the  word  *^  employ  "  is  capable  of  two  mean- 
ings —  to  retain  in  service,  or  to  give  actual  work  to  be  done  by  the 
person  employed.  There  are  many  cases  in  which  the  nature  of  the 
work  to  be  done  shows  which  of  these  meanings  should  be  adopted. 
Take  the  case  of  a  medical  man  engaged  for  a  term  at  a  fixed  payment. 
No  one  would  say  that  employment  must  be  found  for  him.  On  the 
other  hand,  in  the  case  of  an  actor  who  accepts  an  engagement,  it  may 
be  an  important  consideration  with  him  to  have  an  opportunity  of  dis- 
playing his  abilities  before  the  public,  and  it  may  be  that  there  is  an 
implied  obligation  on  the  part  of  the  master  to  afford  such  an  oppor- 
tunity: Fechter  t;.  Montgomery.'  So  in  the  case  of  a  commission 
agent,  to  which  reference  has  been  made.  The  term  '*  employ"  being 
one  with  a  flexible  meaning,  I  feel  the  force  of  the  argument  that  the 
plaintiff  was  to  be  employed  in  the  capacity  of  salesman  to  serve  and 
to  solicit  orders,  and  so  there  should  be  a  correlative  duty  on  the 
employers  to  give  him  the  opportunity  of  doing  this.  There  was 
evidence  given  at  the  trial  that  in  order  that  a  salesman  may  duly 
perform  his  duties  he  must  be  in  constant  contact  with  the  market. 
In  that  state  of  things  there  is  some  approximation  to  the  case  of  an 

1  71  L.  T.  396.  *  186S.  S3  Bear.  22. 
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actor;  bat,  as  there  are  other  elements  pointed  oat  bj  mj  learned 
brethren  to  which  they  attach  weight,  I  am  not  prepared  to  differ  from 
the  oonclaaion  at  which  thej  have  arrived. 

Appeal  allowed.^ 


LAIRD  V.  PIM  AXD  Akothxh. 
Jx  THE  Exchequer,  Jairjabt  18,  20,  IMl. 

[Reportad  m  7  Meem  ^  IFeUy,  474.] 

Asstnupsrr.  The  first  coant  of  the  declaration  stated,  that  on  the 
6th  day  of  April,  1886,  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendants,  would  sell  them  a  lot  or  parcel  of  land,  situated 
between  Bidston  Road  and  Cleaveland  Street,  in  the  county  of  Ches- 
ter, at  the  price  or  rate  of  7s.  Qd.  by  the  square  yard,  to  be  paid  as 
soon  as  the  conveyance  thereof  should  be  completed,  with  interest 
thenceforth  on  such  purchase-money  at  the  rate  of  5L  per  cent  by  the 
year  until  paid,  the  defendants  to  have  the  liberty  of  making  bricks 
and  erecting  steam-engines  on  such  lot  or  parcel  of  land,  the  defend- 
ants promised  the  plaintiff  to  purchase  the  said  lot  or  parcel  of  land 
of  the  plaintiff,  and  to  pay  him  for  the  same  at  the  rate  or  price  and 
on  the  terms  aforesaid.  And  the  plaintiff  says  that  although  the 
plaintiff,  re]3ing  on  the  said  promise  of  the  defendants,  did,  within  a 
short  and  reasonable  time  from  the  making  of  the  said  promise,  to  wit, 
on  the  day  and  year  aforesaid,  allow  and  permit  the  defendants  to 
enter  into  and  take  possession  of  the  said  lot  or  parcel  of  land,  and 

^  In  Smith's  Leading  Cases  (11th  Eng.  ed.),  U.  48,  it  is  said  of  the  rights  of  a 
serrant  wroDgf ally  dismissed : 

"1.  He  may  bring  a  special  action  for  his  master's  breach  of  contract  in  dismissing 
him,  and  this  remedy  he  may  pursue  immediately :  Pagani  v.  Gaudolfi,  2  C.  &  P.  370 ; 
Brace  u.  Calder,  [1895]  2  Q.  B.  253. 

"  2.  It  was  once  thought  that  he  might  wait  till  the  termination  of  the  period  for 
which  he  was  hired,  and  might  then  sue  for  his  whole  wages  as  a  debt  due  to  him  in 
respect  of  complete  performance  of  the  contract  on  bis  part,  relying  on  the  doctrine 
of  constructive  service:  Gandell  v.  Pontigny,  4  Camp.  375;  see  CoUius  t;.  Price, 
5  Bing.  132 ;  Smith  u.  Kingsford,  3  Scott,  279 ;  but  the  opinions  expressed  in  Smith 
V.  Hay  ward,  7  A.  &  E.  544 ;  Fe  wings  v.  Tisdal,  1  Ex.  295,  and  Emmens  v.  Elderton, 
4  H.  L.  C.  624,  make  it  now  clear  that  this  remedy  is  not  open  to  him,  for  he  cannot 
allege  that  the  defendant  is  indebted  for  work  done.  It  did  not  follow  from  Fewings 
r.  Tisdal  that  a  special  action  of  debt  averring  a  contract  to  pay,  a  continuing  readiness 
on  the  servant's  part  daring  all  the  period  to  serve,  and  a  dispensation  from  the  service 
by  the  master,  might  not  be  maintained ;  see  per  Cbompton,  J.,  Emmens  r.  Elderton, 
tupra.  But  it  seems  to  be  clear  now  that  this  remedy  is  not  open  to  him ;  see  Brace 
V.  Calder,  tupra.    See  also  James  v.  Evans,  [1897]  2  Q.  B.  180. 

"  3.  He  may  treat  the  contract  as  rescinded,  and  may  immediately  sue  on  a  quantum 
meruit,  for  the  work  actually  performed:  Planch^  v.  Colburn,  8  Bing.  14;  but  in  that 
case  as  he  sues  on  an  implied  contract,  arising  out  of  actual  servioes,  he  can  only 
recover  for  the  time  that  he  actually  served." 

See  farther  Sutherland  on  Damages  (2d  ed.),  U.  {  692,  et  ieq. 
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the  defendants  did,  to  wit,  then,  take  snch  possession  thereof,  and  hav^ 
continued  in  snch  possession  for  a  long  time,  to  wit,  hitherto ;  and 
although  the  plaintiff,  fh>m  the  time  of  making  the  said  promise  to  the 
commencement  of  this  suit,  has  performed  and  fblfilled  every  thing  on 
his  part  to  be  performed  and  fulfilled,  and  has  always  been  ready  and 
willing  to  make  appear  to  the  defendants  a  good  and  sufficient  title  id, 
and  right  and  power  to  convey,  the  said  lot  or  parcel  of  land  in  fee- 
simple,  together  with  the  liberty  aforesaid,  and  to  execute  and  com- 
plete a  conveyance  thereof  in  fee-simple  to  the  defendants,  together 
with  the  liberty  aforesaid ;  and  after  the  expiration  of  a  reasonable 
time  and  before  the  commencement  of  this  suit,  to  wit,  on  the  28th 
of  October,  1837,  offered  the  defendants  to  execute  and  complete  a 
conveyance  thereof,  together  with  the  liberty  aforesaid,  to  the  defend- 
ants, and  would  then  have  tendered  to  the  defendants  a  draft  of  a 
proper  conveyance,  and  also  a  proper  conveyance  for  the  purpose  afore- 
said, but  that  the  defendants  then  discharged  the  plaintiff  from  so 
doing ;  of  all  which  the  defendants,  firom  the  time  of  making  the  said 
promise,  have  had  notice:  yet  the  defendants  did  not  regard  their 
said  promise,  und  did  not  nor  would  pay  the  plaintiff  the  said  purchase- 
money  for  the  said  lot  or  parcel  of  land,  together  with  the  said  liberty, 
or  any  part  thereof,  at  or  after  the  expiration  of  the  said  reasonable 
time  as  aforesaid,  or  at  any  other  time,  but  have  wholly  neglected  and 
xeftised  so  to  do ;  and  the  plaintiff  has  been  and  is  wholly  deprived  of 
the  said  purchase-money,  amounting  to  a  lars^e  sum.  to  wit,  4,125/.* 
together  with  interest  thereon,  to  wtiich  he  ought  and  otherwise  wouaQ 
«jave  Deen  entitled  as  aforesaid.  There  were  also  counts  for  use  and 
occupation,  goods  sold  and  delivered,  and  upon  an  account  stated. 

The  defendants  pleaded  non  assumpserunt^  and  several  special  pleas, 
of  which  the  sixth  plea  (to  the  first  count)  was,  that  no  conveyance  of 
the  said  lot  or  parcel  of  land  or  any  part  thereof  has  ever  been  made 
or  executed  or  completed  to  them  the  defendants  or  either  of  them, 
or  to  any  person  on  their  behalf,  or  in  any  manner  whatsoever.  Veri- 
fication. 

The  plaintiff  took  issue  on  all  the  pleas  except  the  above,  to  which 
he  demurred  generally,  and  the  defendants  Joined  in  demurrer.  The 
point  stated  for  argument  by  the  plaintiff  was  as  follows :  The  plaintiff 
contends  that  the  execution  of  a  conveyance  was  not  a  condition  prece- 
dent to  his  maintaining  this  action,  and  that  if  it  were,  it  has  been 
waived,  and  that  consequently  the  plea  demurred  to  is  bad.  The  de* 
fendants'  points  were  as  follows :  The  defendants  will  contend  that  the 
plea  is  a  sufficient  answer  to  the  first  count  of  the  declaration,  and 
they  will  also  contend  that  the  first  count  is  insufficient,  inasmuch  as 
it  shows  no  sufficient  breach  of  the  contract  stated  in  that  count ;  and 
also  that  the  statement  in  the  declaration,  that  the  plaintiff  offered  to 
execnte  a  conve3'ance,  and  would  have  tendered  one,  but  that  the 
defendants  disx)ensed  with  it,  is  no  sufficient  ground  for  alleging  as  a 
breach  tb<it  the  defendants  did  not  pav  the  ourchase-raoney ;  and  that 
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upon  the  promiso  stated  in  the  first  count,  the  non-psjment  of  the 
parchase-monej  is  no  breach  of  contract  as  alleged  in  tiiat  count ;  and 
that  the  breach  alleged  in  the  first  count  and  the  claim  to  damages  as 
therein  stated  are  not  warranted  bj  the  premises  or  allegations  in  that 
count. 

The  cause  came  on  for  trial  upon  the  issues  in  fact  before  Rolfs,  B., 
at  the  last  Liverpool  Assizes,  when  it  appeared  that  the  defendants 
(who  were  directors  of  a  company  called  the  Saw-Mills  and  Timber 
Company,  for  which  the  purchase  was  made)  had  been  put  into  i)os- 
session  of  the  land  under  the  agreement,  and  had  taken  therefW>m  and 
sold  a  quantity  of  brick  day.  They  subsequently  refused  altogether 
to  complete  the  purchase,  upon  whidi  the  plaintiff  brought  this  action 
for  the  recovery  of  the  purchase-money,  and  for  the  value  of  the  clay  so 
taken  and  sold.  It  was  contended  for  the  plaintiff  at  the  trial  that  the 
amount  of  the  purchase-money  agreed  on,  with  interest,  was  the  proper 
measure  of  damages  on  the  first  count.  For  the  defendants  it  was  in- 
sisted, that  the  plaintiff  could  not  be  entitled  to  recover  the  purchase- 
money,  as  the  land  had  never  been  conveyed,  and  the  plaintiff  stiU 
remained  the  owner  of  it  as  before  the  agreement  for  sale  to  the  defend- 
ants. The  learned  judge  was  of  opinion  that  the  plaintiff  could  not 
recover  the  whole  purchase-money,  but  was  entitled  on  the  first  count 
to  such  damages  only  as  had  resulted  fh)m  the  defendants'  breach  of 
their  contract ;  and  a  verdict  was  accordingly  taken  for  the  plaintiff  for 
750/. «  made  up  as  follows :  680/.  for  interest  on  the  purchase- money  up 
to  the  commencement  of  the  action,  and  70/.  for  the  value  of  the  bric^ 
day.     In  last  Michaelmas  Term  (Nov.  3d) , 

OresiweU  moved,  pursuant  to  leave  reserved  by  the  learned  Judge, 
for  a  rule  to  show  cause  why  the  damages  should  not  be  increased  bj 
the  sum  of  4,125/.,  the  amount  of  the  purchase-money.  The  plaintiff 
is  entitled  to  recover  the  ftill  amount  of  the  purchase-money.  This  is 
a  contract  for  a  sx)ecific  plot  of  land,  to  which  the  plaintiff  has  shown 
a  good  title,  and  which  he  has  offered  to  convey  to  the  defendants  in 
pursuance  of  the  contract.  He  has  a  right  to  consider  them  as  the 
owners,  and  to  insist  on  payment  of  the  price.  Sir  E.  Sugden^  appears 
to  consider  that  a  vendor  may  recover  the  purchase-money  without 
having  executed  a  conveyance,  where  the  purchaser  has  discharged 
him  fix>m  so  doing.  [Aldebsok,  B.  It  is  like  the  case  of  goods  bar- 
gained and  sold,  and  an  action  brought  for  not  accepting  them,  in 
which  case  the  damages  sustained  by  the  breach  of  contract  can  alone 
be  recovered.]  There  the  plaintiff  ti^ats  tlie  goods  as  still  his  own. 
[Pabks,  B.  So  here,  the  land  is  still  yours  at  law ;  you  might  bring 
ejectment  for  it  inmiediately  after  this  verdict.]  In  Hawkins  «.  Kemp,* 
which  was  an  action  by  the  vendors  of  an  estate  against  the  vendee, 
who  had  reftised  to  prepare  any  conveyance  as  required  by  the  condi- 
tions of  sale,  or  to  pay  the  remainder  of  the  purchase-money  beyond 
the  deposit,  a  verdict  was  given  for  the  whole  residue  of  the  purchase* 

i  1  YeDd.  &  P.  10th  ed.  374.  *  3  East,  4ia 
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money.    The  defendants  may  afterwards  go  into  equity  to  oompd  a 

conveyance. 

Pabke,  B.  The  measure  of  damages,  in  an  action  of  this  nature,  is 
the  injury  sustained  by  the  plaintiff  by  reason  of  the  defendants  not 
having  performed  their  contract.  The  question  is,  How  much  worse 
IS  the  plaintiff  by  the  diminution  in  the  value  of  the  land,  or  the  loss 
of  the  purchase-money.  In  consequence  of  the  non-performance  of  the 
contract?  It  is  dear  he  cannot  have  the  land  and  its  value  too.  A 
party  cannot  recover  the  f\ill  value  of  a  chattel,  unless  under  circum- 
stances which  import  that  the  property  has  passed  to  the  defendant,  as 
in  the  case  of  goods  sold  and  delivered,  where  they  have  been  abso- 
lutely parted  with  and  cannot  be  sold  again.  The  direction  of  my 
brother  Rolfe,  therefore,  was  quite  correct. 

Aldebson,  B.,  GuBiTET,  B.,  and  Rolfb,  B.,  concurred. 

Ruh  rafiued^ 

The  demurrer  was  now  argued  by 

Cowling^  for  the  plaintiff. 

Wightman^  for  the  defendants. 

Lord  Abinoer,  C.  B.  I  think  that  the  breach  is  informally  alleged, 
and  that  the  words,  ''  that  the  defendants  did  not  regard  their  said 
promise''  are  not  sufficient  to  constitute  a  good  breach,  so  as  to  cure 
the  defect;  but  the  objection,  as  it  anses  on  genei'al  demurrer,  can- 
not prevail.  With  regard  to  the  averment  of  the  plaintiff's  being 
ready  and  willing,  and  having  offered  to  execute  a  conveyance,  the 
ease  of  Jones  v.  Barkley  appears  to  be  an  express  authority,  and  must 
govern  the  present  case.  The  averment  is,  that  the  plaintiff  offered  to 
execute  a  conveyance,  and  would  have  tendered  a  proper  conveyance, 
but  that  the  defendants  discharged  him  from  so  doing.  That,  coupled 
with  the  other  allegations  in  the  declaration,  is  substantially  the  same 
as  if  it  had  been  averred  that  the  defendants  had  refused  to  execute  a 
conveyance  actually  tendered  to  them.  Our  Judgment  must  therefore 
be  for  the  plaintiff. 

Parke,  B.  I  have  had  considerable  doubt  on  this  case  in  the  course 
of  the  argument,  but  I  have  at  length  arrived  at  the  same  conclusion 
as  that  stated  by  my  lord.  This  declaration  is  certainly  informally 
drawn,  but  I  think  it  is  sufficient  on  general  demurrer,  upon  the  prin- 
ciple laid  down  in  Jones  v.  Barkley.  Upon  the  facts  alleged  in  this 
declaration  the  plaintiff  is  substantially  in  the  same  situation,  for  the 
piurpose  of  recovering  the  money,  as  if  all  had  been  done  on  nis  part 

^  Porter  v.  TrariB,  40  Ind.  556;  Tufti  v,  Grewer,  83  Me.  407,  414;  Old  Colonj 
R.  R.  Co.  r.  ETans,  6  Gray,  25,  33-36 ;  Sanborn  v.  Chamberlain,  101  Mass.  409 ; 
Scndder  v.  Waddingham,  7  Mo  App.  26 ;  Wasson  v.  Palmer,  17  Neb.  330;  Griswold 
p.  Sabin,  51  N.  H.  167;  Hard  v.  Dinsmore,  63  N.  H.  171 ;  Bowser  v.  Cessna,  6S  Pa. 
St  148,  ace,  (compare  Findlaj  v.  Keim,  62  Pa.  112). 

Goodpaster  o.  Porter,  11  Iowa,  161  ;  Alna  v.  Plammer,  4  Me.  258;  Oatman  v. 
Walker,  33  Me.  67  (overraled);  Richards  v.  Edick,  17  Barb.  260,  264,  contrck. 

As  to  the  rule  in  the  case  of  sales  of  personal  property,  see  Mechem  on  Sales,  L 
764 ;  Sutherland  on  Damages,  II.  §  642,  et  teq. 
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which  he  engaged  to  do.  It  does  not  follow  that  he  shall  reoover  the 
whole  purchase-money,  but  he  is  in  the  same  situation  for  the  pinpose 
of  recovering  damages  for  the  non-payment  of  the  price,  as  if  all  had 
been  done  by  him.  The  distinction  which  it  has  been  attempted  to 
draw  between  this  case  and  Jones  v.  Barkley  is  no  distinction  at  all : 
it  proceeds  altogether  on  the  ground  that  there  two  contemporaneous 
acts  were  to  be  done  on  a  particular  day ;  but  tiie  case  is  just  the  same 
whether  two  contemporaneous  acts  are  to  be  done  at  an  indefinite 
time  or  on  a  specified  day.  The  only  distinction  is,  that  in  that  case 
one  simple  act  was  to  be  done  by  the  plaintifEk,  which  the  defendant  dis- 
charged them  from  doing ;  here,  what  the  plaintiff  has  to  do  is  somewhat 
more  complicated ;  first,  he  is  to  make  a  good  title,  then  the  defendants 
are  to  prepare  the  conveyance,  and  the  plaintiff  to  execute  it ;  and  the 
defendants  having  discharged  him  from  doing  that,  it  is  the  same  as  if 
it  had  been  done.  According  to  Jones  v.  Barkley,  therefore,  the  plain- 
tiff is  in  the  same  situation  as  if  he  had  performed  all  his  part  of  the 
agreement ;  that  is,  as  if  he  had  perfected  a  conveyance.  That  is  the 
conclusion  to  which  I  have  at  length  arrived,  and  to  which,  perhaps, 
I  should  not  have  come  but  for  the  case  of  Jones  v.  Barkley.  This  is 
all  on  general  demurrer ;  had  the  question  arisen  on  special  demurrer,  I 
doubt  whether  I  should  have  come  to  the  same  conclusion. 
GuBXXT,  B.|  and  Bolfb,  B.,  concurred. 

Judgmmd  for  ik$  pUmmtijf. 

RIPLEY  V.  M'CLURE. 
Ik  thb  Exchsqueb,  Jult  6,  1849. 

[Reported  ui  4  Exchequer  Beparte,  346.] 

Assumpsit.  The  declaration  stated,  that  on,  Ac,  by  a  certain  agree- 
ment in  writing  then  made  between  the  plaintiff,  a  merchant  carrying 
on  business  at  Liverpool,  and  the  defendant,  a  merchant  carrying  on 
business  at  Belfast  in  Ireland,  the  plaintiff  agreed  to  sell  and  the 
defendant  agreed  to  buy,  on  arrival,  one-third  interest  in  a  cargo  of 
Ck>ngou  tea  by  the  ship  called  ^'  The  Mary  Ann  Webb,"  to  include  only 
such  part  as  might  be  consigned  to  and  for  account  of  the  plaintiff,  or 
of  certain  persons  carrying  on  business  by  and  under  the  name,  style, 
and  firm  of  Thomas  Ripley  &  Co. ;  and  it  was  by  the  said  agreement 
then  fhrther  agreed  between  the  plaintiff  and  the  defendant,  that  the 
said  cargo  should  consist  principally  of  certain  descriptions  of  tea,  in 
and  by  the  said  agreement  indicated  by  certain  terms  in  that  behalf, 
d;o.,  ^at  is  to  say,  480  chests  Congou,  &g.  And  it  was  thereby  then 
(hrther  agreed,  that  the  said  tea  should  be  delivered  in  Belfast  flx>m  the 
said  ship,  to  wit,  to  the  defendant ;  and  that  the  rate  of  flight  should  be 
6/.  per  ton ;  and  that  the  cost  of  the  said  tea  should  be  at  invoice  rate, 
with  all  charges  in  China,  including  a  commission  of  not  exceeding  two 
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and  a  half  per  cent  at  an  exchange  of  5t.  Sd,  per  doUar ;  and  that 
insurance  and  chaises  of  landing  and  warehouse  in  Belfast  should  be 
put  to  the  debit  of  the  account  sales ;  and  that  payment  for  the  same 
should  be  made  equal  to  four  months'  cash  from  the  last  delivery  in 
Belfast ;  and  that  the  same  agreement  should  be  annulled  and  of  no 
effect  if  the  following  circumstances  collectively  or  separately  occurred, 
that  is  to  say,  non-arrival,  any  engagement  made  in  China  that  might 
prevent  the  plaintiff  fh>m  carrying  it  out,  the  vessel  being  directed  to 
another  port,  without  power  of  change  on  the  part  of  the  plaintiff,  or  any 
other  cause  that  could  not  at  the  time  of  the  making  of  the  said  agree- 
ment be  explained,  but  what  was  then  perfectly  unknown  to  the  plain- 
tiff; and  that  the  teas  should  be  taken  at  the  usual  weights,  taxes,  and 
allowances  in  China  as  per  invoice,  and  insurance  to  be  done  thereon  at 
the  rate  of  5s,  per  dollar,  to  pay  average  in  the  usual  way ;  and  that  sales 
should  be  made  by  the  defendant  of  the  entire  parcel  as  a  Joint  con- 
cern through  and  through,  in  the  proportions  specified,  —  one-third  the 
defendant's  and  two-thirds  the  plaintiff's,  on  usual  terms;  and  that 
advice  should  be  transmitted  to  the  defendant,  as  soon  as  received,  of 
the  arrangements  made  in  China  respecting  the  lading  and  destina- 
tion of  the  said  ship,  so  that  if  there  should  be  any  obstacle  to  the 
carrying  out  of  that  contract  in  the  vessel  having  been  fixed  without 
power  of  change,  that  agreement  might  be  declared  cancelled.  The 
declaration  then  alleged  mutual  promises,  and  averred,  that  afterwards, 
to  wit,  on,  <&c.,  insurance  was  done  by  the  plaintiff  on  the  said  tea  at 
the  rate  of  5s.  per  dollar,  to  pay  average  in  the  accustomed  way ;  and 
that  afterwards,  to  wit,  on  the  20th  of  September,  a.  d.  1847,  the  said 
ship  arrived  at  Belfast  with  a  cargo  of  Congou  tea  consigned  to  and 
for  account  of  the  plaintiff,  and  consisting  principally  of  such  descrip- 
tions of  tea  as  in  and  by  the  said  agreement  indicated  as  aforesaid,  and 
amounting  to  a  large  quantity,  to  wit,  600  tons  of  Congou  tea ;  that  on 
the  arrival  of  the  said  cargo  at  Belfast  the  plaintiff  was  ready  and 
willing  to  deliver  the  said  cargo  in  Belfast  to  the  defendant,  according 
to  and  for  the  purposes  of  the  said  agreement,  and  so  that  sales  should 
and  might  be  made  by  the  defendant,  upon  the  terms  of  and  according 
to  the  said  agreement,  of  the  whole  of  the  said  cargo,  as  a  Joint 
concern  through  and  through,  in  the  proportions  specified  in  the  said 
agreement,  to  wit,  one-third,  the  defendant's  and  two-thirds  the  plain- 
tiff's, on  usual  terms;  and,  although  advice  was  transmitted  by  the 
plaintiff  to  the  defendant,  as  soon  as  received  by  the-  plaintiff,  of  the 
arrangements  made  in  China  respecting  the  lading  and  the  destination 
of  the  said  ship,  so  that  if  there  had  been  any  obstacle  to  the  carrying 
out  the  said  agreement,  or  the  said  ship  had  been  fixed  without  power 
of  change,  the  said  agreement  might  have  been  declared  cancelled; 
and  although  no  such  obstacle  ever  existed ;  and  although  the  drcum- 
stances,  on  the  occurrence  of  which,  collectively  or  separately,  the 
said  agreement  was  according  to  the  terms  thereof  to  be  canoeUed  and 
•f  no  effect,  did  not  nor  did  any  or  either  of  them  collectively  or 
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eeparatelj  oocur ;  and  although,  if  the  defendant  woold  Kave  obeeired 
the  said  agreement  and  his  said  promise,  the  said  cargo  of  Congou  tea 
woald  have  been  delivered  in  Belfast  aforesaid  to  the  defendant  aoooid* 
ing  to  the  said  agreement,  and  the  last  deliveiy  thereof  would  have  been 
made  more  than  four  months  before  the  oommenoement  of  this  suit, 
and  the  sales  of  the  cargo  by  the  defendant  would  have  been  made 
and  completed  long  before  the  commencement  of  this  suit;  and 
although  the  plaintiff,  fW>m  the  time  of  the  said  agreement  and  prom- 
ise continuaUy  until  and  at  and  after  the  arrival  of  the  said  ship  with 
the  cargo  at  Belfast,  was  willing  and  desirous  that  the  said  cargo 
should  be  delivered  in  Belfast  to  the  defendant,  for  the  purposes  of  and 
according  to  the  said  agreement,  and  should  be  sold  by  the  defendant 
according  to  the  same  agreement,  and  that  the  same  agreement  should 
in  all  respects  be  observed,  performed,  and  fhlOlled,  yet  the  defendant, 
before  the  arrival  of  the  ship  with  the  cargo  at  Belfast,  wholly  dis- 
charged the  plaintiff  fW>m  delivering  the  said  cargo,  according  to  and 
for  the  purposes  of  the  said  agreement,  in  Belfast  or  to  the  defendant, 
and  then  and  thenceforth  continually  wholly  refhsed  to  buy  the  said 
one-third  interest  in  the  said  cargo,  or  to  pay  for  the  same  interest, 
according  to  the  said  agreement,  or  otherwise  howsoever,  or  to  receive 
or  sell  the  said  cargo,  according  to  and  upon  the  terms  of  the  said  agree* 
ment,  or  in  any  respect  whatever  to  observe,  perform,  and  fhlfil  the 
said  agreement,  and  has  not  received  or  sold  the  said  cargo,  according 
to  or  for  the  purposes  of  the  said  agreement,  nor  paid  or  delivered  any 
money,  bill,  note,  or  security  whatsoever,  for  or  in  respect  of  the  said 
third  interest  in  the  said  cargo,  or  of  any  of  the  matters  oi  the  said 
agreement,  &c. ;  concluding  with  special  damages. 

Fleas.     First,  non  assumpnt. 

Secondly,  that  the  cargo  of  tea  was  not,  nor  was  any  part  thereof, 
consigned  to  or  for  account  of  the  plaintiff,  modo  et  forma. 

Thirdly,  as  to  so  much  of  the  breach  as  relates  to  the  discharging 
the  plaintiff  fix>m  the  delivering  the  caigo,  and  refusing  to  buy  and  pay 
for  the  one-third  interest  in  the  cargo,  to  receive  and  sell  the  cargo,  and 
to  observe,  perform,  and  fulfil  the  said  agreement  in  manner  as  in  the 
breach  alleged,  that  the  defendant  did  not  discharge  the  plaintiff  from 
delivering  the  cargo  or  any  part  thereof,  or  reftise  to  buy  or  pay  for 
the  one-third  interest  in  the  said  cargo  or  any  part  thereof,  nor  did  the 
defendant  refuse  to  receive  or  sell  the  cargo  or  any  part  thereof,  or  to 
observe,  perform,  or  fulfil  the  agreement  or  any  part  thereof,  modo  H 
formA, 

Fourthly,  as  to  so  much  of  the  breach  as  relates  to  the  defendant  hav- 
ing, before  the  arrival  of  the  ship  with  the  said  cargo  at  Belfast> 
discharged  the  plaintiff  fh)m  delivering  the  caigo,  and  refused  to  buy 
and  pay  for  the  one-third  interest,  and  to  receive  and  sell  the  caigo, 
and  to  observe,  perform,  and  fUlfil  the  said  agreement  in  manner  as  in 
the  breach  alleged,  that,  within  a  reasonable  time  after  the  alleged 
discharge  and  re^sal,  and  before  the  ship  with  the  cargo  arrived  al 


SECT,  n.]  BIPLEY  V.  m'clure.  195 

Belfast,  to  wit,  on,  te.,  the  defendant  retracted  and  withdrew  the  said 
discharge  and  refhsal,  whereof  the  plaintiff  had  notice ;  nevertheless, 
the  plaintiff,  from  thence  and  on  and  ever  after  the  arrival  of  the  said 
ship  with  the  cargo  at  Belfast,  refhsed  and  neglected  to  deliver,  and 
would  not  and  did  not  deliver,  to  the  defendant  the  said  cargo  or  any 
part  thereof  according  to  the  said  agreement,  although  the  defendant 
was  then  ready  and  willing  to  receive  the  same,  and  the  plaintiff  ought 
to,  and  could  and  might  have  then  delivered  the  cargo  to  the  defend- 
ant; and  the  defendant  avers  that,  when  he  retracted  and  withdrew 
the  said  discharge  and  refbsal,  and  also  when  the  plaintiff  had  notioe  of 
such  retraction  and  withdrawal  of  the  said  discharge  and  refusal,  the 
ship  with  the  caigo  was  on  her  voyage  towards  Belfast,  and  the  plain- 
tiff had  not  altered  the  voyage,  course,  or  destination  of  the  said  ship 
or  cargo  or  any  part  thereof,  or  sold  or  disposed  of  or  dealt  with  the 
cargo  or  any  part  thereof;  nor  had  the  plaintiff  in  any  manner  acted 
oa  the  said  discharge  and  refUsal  in  the  said  breach  mentioned. 

Fifthly,  as  to  the  residue  of  the  said  breach,  that  the  plaintiff  was  not 
ready  or  willing  to  deliver  to  the  defendant  the  said  cargo  or  any  part 
thereof,  tnodo  etfarmd. 

Sixthly,  that  the  agreement  was  made  through  the  fraud  of  the 
plaintiff. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  fifth  pleas, 
and  replied  to  the  fourth,  that  the  defendant  did  not  retract  or  with- 
draw the  said  dischai^e  and  refhsal,  or  either  of  them,  nor  did  the 
plaintiff  refhse  to  deliver,  nor  was  the  defendant  ready  or  willing  to 
receive  the  said  cargo  or  any  part  thereof,  according  to  the  said  agree- 
ment, tnodo  et  formd.  To  the  sixth  he  replied,  denying  the  fraud,  on 
which  last  mentioned  replications  issues  were  also  Joined. 

At  the  trial  before  Coleridge,  J.,  at  the  Liveipool  Spring  Assizes, 
1849,  the  following  facts  appeared  in  evidence :  The  plaintiff  was  a 
merchant  carr3'ing  on  business  at  Liverpool  in  his  own  name,  and  also 
vrith  another  person  at  Shanghse,  in  China,  as  commission  agents,  under 
the  firm  of  Thomas  Ripley  &  Co.  The  defendant  carried  on  business 
as  a  merchant  and  general  commission  agent  at  Belfast,  under  the  firm 
of  William  M'Clure  &  Son.  On  the  20th  of  June,  1846,  the  plaintiff 
and  defendant  entered  into  a  joint  adventure  for  importing  a  cargo  of 
tea  frx>m  China,  in  which  the  defendant  was  to  have  one-third  interest. 
An  investment  in  goods  was  to  be  made  to  purchase  the  tea,  which  was 
Id  be  brought  by  the  ship  Mary  Ann  Webb;  and  consigned  to  the 
defendant  at  Belfast  for  sale  at  the  customary  commission.  On  the  7th 
of  October,  1846,  the  plaintiff  wrote  to  the  defendant,  inclosing  invoice 
of  shipment  to  China,  and  stating  ^^  the  proceeds  to  be  invested  in  tea 
for  the  Belfast  market,  in  which  you  are  to  take  one-third  interest." 
The  plaintiff  subsequently  wrote  to  the  defendant,  representing  that  the 
adventure  was  likely  to  prove  a  loss,  and  offering  to  release  him  from 
his  engagement.  Some  correspondence  then  took  place,  and  ultiiLately 
this  contract  was  annulled  by  mutual  consent,  and  on  the  16th  of 
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March,  1847,  the  agreement  set  oat  in  the  declaration  was  sabstitated. 
The  defendant  became  diBsatiflfied  with  this  agreement,  and  proposed 
to  the  plaintiff  to  cancel  it,  and  set  up  the  first  contract.  A  long  cor- 
respondence ensued,  in  which  the  defendant  alleged,  that  he  had  been 
induced  to  abandon  the  first  contract  and  enter  into  the  subsequent 
agreement  by  reason  of  the  misrepresentations  of  the  plaintiff.  On  the 
Ist  of  July,  1847,  the  plaintiff  sent  to  the  defendant  copies  of  the  in- 
voices of  the  tea,  in  a  letter  containing  the  following  passage :  '^  I  have 
had  it  from  yourself,  that  you  do  not  intend  to  comply  with  the  condi« 
tions  of  the  contract  for  the  purchase  of  one-third  of  this  cargo,  a  threaft 
which  I  am  inclined  to  believe  you  do  not  intend  to  act  upon.  On  tfaia 
subject  you  will  please  give  me  your  opinion  in  writing,  and  I  shall  be 
glad  if  you  will  assign  your  reasons  for  choosing  such  a  course,  when 
the  contract  on  my  part  will  be  Ailfilled  to  the  letter."  No  answer  hav- 
ing been  returned  to  this  letter,  the  plaintiff,  on  the  26th  of  August, 
again  wrote  to  the  defendant  thus :  ^'  As  regards  the  Mary  Ann  Webb, 
there  is  nothing  left  for  me  to  do  but  to  send  her  to  some  other  port 
than  Belfast,  since  you  have  declined  to  flilfil  your  contract"  On  the 
30th,  the  defendant  wrote  in  reply :  ^^  As  to  the  cargo  of  the  Mary  Ann 
Webb,  to  one-third  of  which  we  still  think  we  are  entitled  under  our 
first  contract,  we  observe  you  now  intend  to  send  it  to  a  difi'erent  port. 
I  am  willing,  and,  such  being  the  case,  I  am  glad  this  unpleasant  mat- 
ter should  be  thus  ended ;  and  I  am  willing  to  waive  any  claim  I  may 
have  under  either  the  first  or  second  contract."  In  reply,  the  plaintiff 
wrote  that  it  was  not  his  intention  to  release  the  defendant  fh>m  his 
contract  of  purchase.  On  the  1st  of  September,  the  defendant  wrote 
to  the  plaintiff  as  follows :  ^^  I  give  you  notice,  that  I  am  entitled  to 
have  these  teas  delivered  at  Belfast,  either  under  the  first  or  second 
contract,  and  that,  if  you  fail  to  deliver  them  accordingly,  I  shall  hold 
mj'^self  released  fh)m  all  contracts  respecting  them."  On  the  21st  of 
September,  the  Mary  Ann  Webb  arrived  in  Belfast  Lough  with  the 
cargo  of  tea  on  board ;  and  the  defendant,  having  been  informed  of  it, 
wrote  to  the  plaintiff,  stating  that  he  was  ^^  willing  to  dispose  of  the 
cargo  &nd  appropriate  the  proceeds  according  to  the  interests  of  both 
parties  therein."  The  defendant  also  on  the  same  day  served  the  cap- 
tain of  the  vessel  with  a  copy  of  this  letter.  In  consequence,  however, 
of  directions  from  the  plaintiff,  the  vessel  sailed  fVom  Belfast  on  the  24th 
of  September  for  London,  without  delivering  any  portion  of  her  cargo 
to  the  defendant.  The  cop}'  of  the  invoice  sent  to  the  defendant  was 
headed  thus :  ^^  Invoice  of  Congou  tea  shipped  on  board  the  Mary  Ann 
Webb,  Silk,  master,  for  Belfast,  and  consigned  to  Thomas  Ripley,  Esq., 
Liverpool."  It  afterwards  appeared  that,  in  the  heading  of  the  original 
invoice,  the  words  ^^  on  account  and  risk  of  Messrs.  M'Clure  &  Son  and 
Thomas  Ripley"  were  inserted  after  the  word  '^  Belfast."  The  bills  of 
lading  stated  that  the  goods  were  bound  for  Belfast  market,  and  con- 
signed unto  Thomas  Ripley  or  his  assignee. 
It  was  submitted,  on  the  part  of  the  plaintiff,  that  the  above  oon^ 
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spondenoe  proved  that  the  defendant  had  refliaed  to  perform  the 
contract  declared  on,  and  had  discharged  the  plaintifl  from  delivering 
the  tea  at  Belfast.  On  behalf  of  the  defendant  it  was  contended,  that 
he  had  not  refused  to  perform  the  contract  in  question,  and  that,  so 
ikr  from  discharging  the  plaintiff  from  delivering  the  tea  at  Belfast,  he 
had  insisted  on  the  plaintiff  delivering  it  there. 

With  respect  to  the  second  issue,  the  learned  Judge  told  the  Jory 
that  the  fact  of  the  teas  being  stated  to  be  shipped  on  the  Joint  account 
did  not  preclude  them  from  finding  that  they  were  consigned  to  the 
plaintiff,  the  invoicing  them  on  the  joint  account  having  been  done  by 
mistake  bj  the  correspondent  in  China,  who  was  ignorant  of  the  fact 
of  the  first  contract  having  been  rescinded,  and  of  the  goods  being 
consigned  to  the  plaintiff,  and  coming  home  on  the  plaintiff's  sole 
account. 

The  following  questions  were  put  bj  the  learned  Judge,  in  writing,  ta 
the  Jury,  who  returned  the  accompanying  answers :  -— 

First,  Was  the  plaintiff  guilty  of  any  misrepresentation  as  to  the  dr- 
eomstances  connected  with  the  former  contract,  by  which  the  defendant 
was  induced  to  enter  into  the  second?    No. 

Second,  Did  the  defendant  at  any  time  refhse  to  perform  the  second 
contract?    Yes,  by  impKcation. 

Third,  Did  the  defendant  ever  withdraw  that  reftisal  before  the  ship 
arrived  at  Belfast?    No. 

Fourth,  Was  the  plaintiff  willing  to  deliver,  according  to  the  second 
contract,  down  to  the  time  of  the  defendant's  refiisal  to  perform  the 
contract?  Tes,  but  not  after  the  arrival  of  the  vessel  at  Belfast,  the 
defendant  having  repudiated  the  contract. 

Fifth,  To  and  on  whose  account  were  the  teas  consigned?  Thomas 
EUpley. 

On  these  findings,  the  learned  Judge  directed  a  verdict  for  the  de* 
fendant  on  the  issue  raised  by  the  fifth  plea,  and  for  the  plaintiff  on  the 
other  issues. 

Knawlesy  in  Easter  Term  last,  obtained  a  rule  on  the  part  of  the  de* 
fendant  for  a  new  trial,  on  the  ground  of  the  verdict  being  against 
evidence,  and  also  upon  the  following  alleged  grounds  of  misdirection : 
First,  that  the  learned  Judge  had  told  the  Jury,  with  reference  to  the 
letter  of  the  first  of  July,  in  which  the  plaintiff  demanded  that  the 
defendant  should  state  in  writing  whether  he  intended  to  comply  with 
the  contract,  that  the  plaintiff  had  a  right  to  an  answer  from  the  de- 
fendant. Secondly,  that  the  learned  Judge  was  wrong  in  putting  the 
question  to  the  Jury  whether  the  defendant  at  any  time  reAised  to  per* 
form  his  contract;  but  the  question  ought  to  have  been,  whether  he 
did  so  refhse,  after  the  arrival  of  the  vessel  at  Belfast,  and  that  the 
learned  Judge  was  not  correct  in  directing  a  verdict  to  be  entered  for 
the  plaintiff  on  the  third  issue,  upon  the  answers  which  had  been 
returned  by  the  Jury.  Thirdly,  that  the  mode  in  which  the  question 
was  put  to  the  jury,  as  to  the  consignment  of  the  teas  to  the  plaintiff. 
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was  improper.  A  rule  was  also  obtained  to  arrest  the  jadgment,  on 
the  ground  that  the  fifth  plea  was  found  for  the  defendant,  and  was 
a  complete  answer  to  the  action. 

In  the  Vacation  Sittings,  after  the  last  Term  (Jane  19  and  21), 

Martin  and  •/*.  Henderson  showed  cause. 

KnowUs,  Cromptan,  Vhthank^  and  JUeUish,  in  support  of  the  rule* 

The  judgment  of  the  Court  was  now  delivered  by 

Parks,  B.  A  motion  for  a  new  trial  was  made  in  this  case,  on  the 
ground  of  misdirection,  and  the  verdict  being  against  evidence.  Also 
a  motion  to  arrest  the  Judgment,  on  the  ground  that  the  issue  on  the 
fifth  plea  was  found  for  the  defendant,  and  was  an  answer  to  the  action. 
(After  stating  the  pleadings,  his  lordship  proceeded):  According  to 
the  statement  of  the  contract  in  the  declaration,  and  as  it  was  proved, 
it  was  an  executory  contract  to  purchase  one-third  of  a  caigo  of  teas 
exported  fh)m  China,  capable  of  being  ascertained,  such  purchase  to  be 
made  on  certain  contingencies,  viz.,  the  arrival  of  the  cargo  at  Belfkst, 
the  absence  of  previous  contracts  in  China  affecting  the  cargo,  and 
other  circumstances  mentioned  in  the  agreement.  It  is  clear,  therefore, 
that  the  proi)erty  did  not  pass  by  the  contract,  and  the  delivery  of  the 
cargo  bj'  the  plaintiff  as  vendor  to  the  defendant  as  vendee,  — •  not  a 
mere  readiness  to  deliver  after  arrival, — was  a  condition  precedent  to 
the  plaintiff's  right  to  recover  the  price,  for  that  price  was  payable,  not 
Oft,  but  after  delivery.  It  also  appeared  on  the  trial,  and  is  a  most  im- 
portant element  in  tiie  consideration  of  the  case,  and  is  a  key  to  many 
ambiguous  parts  of  the  defendant's  conduct  in  the  transaction,  that 
there  had  been  before  a  contract  of  partnership  in  an  outward  adven* 
tare,  and  the  cargo  expected  in  return  for  it  bj*  the  same  vessel,  for 
which  the  contract  declared  upon,  being  a  contract  of  purchase  and 
sale,  was  substituted.  The  liability  to  perform  the  contract  of  pur- 
chase, and  its  non-perfbrmance,  not  that  for  a  partnership  in  a  Joint 
adventure,  was  the  question  in  the  case.  One  defence  was  fhiud'in 
obtaining  the  second  contract  by  false  representations  as  to  the  proba- 
ble result  of  the  first,  which  defence  was  not  made  out.  The  other  1b 
the  one  with  respect  to  which  a  misdirection  is  alleged  to  have  taken 
place.  This  was  in  two  particulars :  the  first  was,  that  the  question 
which  the  learned  Judge  left  to  the  Jury,  as  to  the  non-performance  of 
the  contract,  was,  whether  the  defendant  refhsed  at  any  time  to  Ailfil 
the  second  contract,  not  whether  he  ref\ised  after  the  arrival;  and 
secondly,  that,  as  to  the  question  whether  he  refused  or  not,  the  learned 
judge  told  the  juiy  that  the  plaintiff  had  a  right,  before  the  arrival  of 
the  caigo,  to  a  distinct  answer  whether  the  defendant  would  fUlfil  the 
contract  or  not. 

As  to  the  latter  point,  if  this  had  been  laid  down  as  a  proposition  of 
law,  it  would  certainlj'  not  have  been  correct.  The  defendant  was  not 
bound  to  do  any  thing  before  the  arrival.  But  it  was  contended,  that 
this  was  onl}^  an  observation  made  by  my  brother  Coleridge  on  the 
facts,  and  amounted  merely  to  this,  that,  in  the  intercourse  of  merchants 
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under  the  drcmnstances  of  the  case,  a  letter  fh>m  the  pUJntiff  to  the 
defendant,  containing  a  request  for  such  an  answer,  ought  to  have  been 
answered ;  and  we  do  not  think  that  my  brother  Coleridge  meant  to 
say  more,  nor  that  the  jury  could  have  understood  him  to  do  so.  The 
other  objection  requires  more  consideration. 

It  was  contended,  for  the  defendant,  that  to  constitute  a  breach  of 
the  contract,  a  refhsal  at  any  time  was  insufficient ;  that  it  must  be  a 
refusal  after  the  arrival  of  the  cargo ;  and  that  the  supposed  refusal  in 
July,  to  which  the  attention  of  the  jury  was  said  to  have  been  directed, 
and  which  was  long  before  the  contract  to  buy  became  absolute,  was 
no  breach,  and  nothing  more  than  an  expression  of  an  intention  to 
break  the  contract,  not  final,  and  capable  of  being  retracted.  And  we 
think,  that  if  the  jury  had  been  told  that  a  refhsal  before  the  arrival  of 
the  cai^o  was  a  breach,  that  would  have  been  incorrect.  We  think 
that  point  rightly  decided  in  Phillpotts  v.  Evans. 

But  we  cannot  collect  that  the  learned  judge  ever  told  the  jury  that 
a  refusal  at  any  time  was  a  breach.  He  left  the  questions  in  writing, 
whether  there  was  a  refhsal  at  any  time,  and  whether  that  refusal  had 
been  subsequently  retracted ;  and  the  Jury  having  found,  as  we  think 
they  were  warranted  by  the  evidence  to  do,  that  it  had  not,  there  was 
certainly  evidence  of  a  continual  refhsal  down  to  and  inclusive  of  the 
time  when  the  defendant  was  bound  to  receive,  which  would  render 
the  defendant  liable,  if  all  the  conditions  precedent  had  been  performed 
or  waived.  But  then  it  was  said,  and  rightly,  that  the  delivery  of  the 
cargo  being  a  condition  precedent,  the  plaintiff  was  bound  to  perform 
it,  unless  the  defendant  waived  or  discharged  him  fh)m  so  doing.  In 
the  declaration  there  is  an  allegation,  though  informal,  of  such  waiver 
or  discharge,  coupled  with  the  allegation  of  refhsal,  and  an  issue  upon 
it  in  the  third  plea,  and  the  plaintiff  no  doubt  was  bound  to  prove 
that  waiver  or  discharge :  we  do  not  fsel  any  difficulty  in  saying  that 
there  was  ample  evidence  of  such  waiver  in  the  conversation  referred 
to  in  the  plaintiff's  letter  of  the  1st  of  July,  coupled  with  the  whole 
tenor  of  the  defendant's  letters. 

By  an  express  refbsal  to  comply  with  the  conditions  of  the  contract 
of  purchase,  the  defendant  must  be  understood  to  have  said  to  the 
plaintiff,  '^  You  need  not  take  the  trouble  to  deliver  the  cargo  to  me 
when  it  arrives  at  Belfast,  as  purchaser,  for  I  never  will  become  such ;  ^ 
tnd  this  would  be  a  waiver  at  that  time  of  the  delivery ;  and,  if  nnre- 
tracted,  would  dispense  with  the  actual  delivery  after  arrival. 

And  if  we  look  to  the  correspondence,  it  is  to  be  inferred  fh)m  it  that 
the  defendant  never  did  mean  to  perform  the  contract  of  purchase  at 
all ;  and,  consequently,  never  retracted  the  waiver  of  the  delivery  by 
the  plaintiff  as  a  vendor.  It  is  true  that  the  defendant  insists  that  the 
cargo  shall  be  delivered  at  Belfast ;  and  even  the  alleged  paiol  refbsal 
was  probably  not  intended  to  be,  as  Mr.  Hellish  in  his  able  and  inge- 
nious  argument  with  truth  contended,  any  waiver  of  the  delivery  at  Bel* 
fiuit ;  it  may  be  taken  that  the  defendant  alwavs  meant  Uiat ;  but  the 
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true  qnestimi  to  not  whether  the  delivery  at  Belfast  waa  waived,  but 
whether  the  delivery  under  the  second  oontract,  that  is,  the  contract  of 
purchase  and  sale,  was  waived ;  and  we  feel  no  doubt  that  the  defend- 
ant, after  he  had  formed  the  opinion  that  he  had  been  deluded  into  a 
contract  of  purchase  by  false  representations  of  the  prospects  of  the 
original  adventure  in  Uie  first  instance,  wholly  refused  to  be  bound  by 
the  contract  of  sale,  and  thereby  intended  to  waive  the  delivery  under 
that  contract,  and  never  aflerwaids  retracted  the  waiver. 

This  was  a  question  for  the  Jury ;  and  we  do  not  see  any  reason  to 
think,  fh)m  the  repoit  and  the  statements  of  the  learned  counsel  on 
both  sides,  that  the  jury  were  not  in  substance  properly  dii^ected  as  to 
the  question  for  their  decision ;  and  we  are  all  quite  satisfied  with  their^ 
verdict.  As  to  the  issue  with  respect  to  the  consignment  to  the  plain* 
tiff,  we  think  that  the  learned  Judge's  direction  was  quite  right. 

With  respect  to  the  motion  in  arrest  of  Judgment,  we  think  that  the 
verdict  on  the  issue  as  to  the  residue  is  immaterial.  If  this  residue  is 
tiiat  part  of  the  breach  which  is  not  answered  either  bj^  the  third  plea 
or  the  fourth,  it  is  in  effect  no  part  of  the  breach  at  all,  for  the  third 
plea  answers  all ;  there  is  nothing  to  plead  to,  and  the  plea  is  idle  and 
irrelevant.  If  it  means  the  residue  not  answered  by  the  fourth  plea,  it 
is  only  the  readiness  and  the  willingness  to  deliver  after  the  time  that 
the  delivery  was  excused,  and  the  defendant  refused  to  receive ;  and 
readiness  and  willingness  after  that  time  is  wholly  immaterial.  The 
verdict  for  the  defendant  is,  therefore,  upon  an  immaterial  averment  in 
the  declaration.^  Bule  dueharged. 


CORT  AND  GEE  v.  THE  AMBERGATE,  NOTTINGHAM,  AND 
BOSTON,  AND  EASTERN  JUNCTION  RAILWAY  Co. 

In  the  Queen's  Bench,  Mat  27,  June  4,  1851. 

[Reported  in  17  Qfteen't  Bendi  RtparU,  127.] 

Covenant.  The  declaration  stated  that,  on  14th  December,  1846, 
defendants,  then  being  about  constructing  the  above-named  railway,  re- 
quired in  that  behalf  and  advertised  for  certain  railway  chairs  to  be  sup- 
phed  to  them  according  to  a  certain  specification  then  made  and  published 
by  defendants,  and  containing  and  stating  therein,  &c.  The  specifica- 
tion  was  then  set  forth,  describing  the  required  make,  weight,  and  com* 
position  of  the  chairs,  and  that  ^^  the  quantit}'  of  chairs  required  was  to 
be  900  tons  of  joint  and  8,000  tons  crff  intermediate  chairs;  and  which 
were  to  be  delivered  at  such  places  and  in  such  proportions  as  herein- 

1  The  Judgment  of  the  Court  wai  af terwsrdi  afBnned  In  the  Court  of  Error  apoa 
the  Utter  Doiot    16  Exch.  140.1 
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titer  described,  to  wit,  to  be  delivered  out  of  barges  and  plaoal  npoo 
a  wharf  at  Radcliffe  upon  Trent,  &c.  (other  places  of  delivery  for 
various  quantities  were  then  stated)  ;  '*  in  the  month  of  February,  a.  d. 
1847,  60  tons  at  the  Grantham  Canal  Wharf,"  &c.  (naming  quantities 
and  places  ^)  ;  in  the  month  of  March  in  the  year  aforesaid,"  &c. ;  the 
specification,  as  recited,  then  went  on  to  require  farther  deliveries  at 
places  and  in  quantities  named,  in  April,  and  firom  thence  monthly  till 
November,  1847,  inclusive;  and  again  firom  January  to  May,  1848, 
inclusive.  The  tender  was  to  state  a  price  per  ton ;  payments  to  be 
made  by  the  directors  of  the  company  one  month  after  delivery,  on  pro- 
dnction  of  a  certificate,  from  the  person  appointed  by  the  company  to 
receive  and  inspect  the  chairs,  that  the  contract  (for  the  portion)  had 
been  duly  performed;  the  engineer  to  ''have  full  power  to  alter  the 
deliveries  in  any  way  or  proportion  to  the  difi*erent  places  before  speci- 
fled,  by  sending  information  to  the  contractor  from  time  to  time  of  the 
manner  in  which  such  deliveries  were  to  be  made  " ;  *  the  contractor  to 
be  paid  according  to  the  prices  set  forth  in  his  tender.  The  declaration 
then  averred  that  plaintifTs,  having  notice  of  the  premises,  did  there- 
upon afterwards,  viz.,  on,  &c.,  propose  to  defendants  to  supply  them 
with  8,900  tons  of  cast  iron  chairs  manufactured  from  strong  mixed 
iron,  subject  to  the  conditions  and  stipulations  set  forth  in  the  said 
specification,  and  in  such  proportion  of  joint  chairs  to  intermediate  or 
single  chairs  as  described  therein  as  aforesaid,  and  also  to  deliver  the 
same  at  such  places  and  in  such  quantities  as  stated  and  described  as 
aforesaid,  free  from  every  other  charge,  and  at  the  rate,  &c.,  (specifying 
the  rates)  ;  And  thereupon  afterwards,  viz.,  on  28th  December,  1846, 
by  a  certain  contract  or  memorandum  of  agreement  then  made  between 
plaintifrs  of  the  one  part  and  defendants  of  the  other  part,  and  then 
sealed  with  the  common  seal  of  the  defendants,  and  delivered  so  sealed 
as  aforesaid  to  the  plaintifi's,  and  which,  &c.  (profert) ,  it  was  agreed  by 
and  between  plaintifis  and  defendants  that  plaintifi's  should  and  would 
execute  and  perform  the  said  proposal  according  to  the  conditions  and 
stipulations  therein  set  forth  and  referred  to  as  aforesaid,  and  subject  to 
Uie  said  specification.  And  defendants  did  thereby  agree  to  pay  plain- 
tifis for  the  said  chairs  after  the  rate  and  in  manner  above-mentioned. 
Averment :  that  plaintifis  afterwards,  viz.,  on,  &o.,  and  on  divers  other 
days,  &c.,  did,  in  pursuance  and  part-performance  of  the  said  contract  on 
their  part,  deliver  to  defendants,  and  defendants  did  accept  and  receive  of 
and  from  plaintiffs,  1,787  tons  of  such  chairs  as  aforesaid ;  and,  although 
one  month  from  the  said  respective  deliveries  of  the  said  chairs  had  re- 
spectively elapsed  before  the  commencement  of  this  suit,  and  plaintiffs 
afterwards,  and  after  the  expiration  of  one  month  as  aforesaid,  and 
before  the  commencement  of  this  suit,  viz.,  &c.,  produced  such  written 

^  The  qmmtities  were  to  be  from  100  to  850  tone  in  the  whole  per  month ;  plMSS 
of  delirery,  Grantham  Canal  Wharf,  Bottetford  Wharf,  Radclifle  Wharf,  Higk 
Bridiie  Wharf,  and  Boston. 

*  These  words  were  taken  nearly  verbatim  from  the  specifleatioii. 
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the  appointed  times  respectively;  which  omission  on  their  part  thej 
attributed  to  the  interruptions  above  stated.  -  A  laige  stodc  of  iron 
remained  on  the  plaintiffs'  hands,  and  besides  loss  in  the  disposal  of  it 
they  had  to  pay  money  for  breaking  off  engagements  which  they  had 
themselves  made  for  the  purpose  of  executing  this  work.  The  quan- 
tity of  chairs  delivered  was  1,787  tons. 

In  defence,  an  endeavor  was  made  to  show  that  the  plaintiffs  had 
not  the  requisite  means  to  complete  their  contract,  and  that  the  delays 
and  final  cessation  took  place  with  their  concurrence.  It  was  also 
orged  that  the  engineer  was  not  shown  to  have  had  such  authority  as 
would  make  his  acts  binding  on  the  company.  These  points  were  left 
to  the  jury,  who  decided  them  in  favor  of  the  plaintiffs. 

It  was  further  contended  that  the  averment  by  plaintiflii,  in  the  deo- 
laration,  of  readiness  and  willingness  to  perform  their  contract,  was 
not  borne  out,  inasmuch  as  the  plaintiffs  had  not  offered  to  deliver,  nor 
had  ever  made,  the  residue  of  tiie  chairs ;  nor  was  it  proved  that  the 
defendants  had  prevented  and  discharged  plaintiffs  fh>m  supplying 
such  residue,  since  it  did  not  appear  that  the  company  had  impeded 
the  delivery  by  any  active  interf<^jrence,  or  had  countermanded  it  under 
their  seal  or  by  any  .  authoritative  communication.  On  the  first  of 
these  points,  Coleri^e,  J.,  said :  '*  There  is  no  evidence  of  any  refusal 
to  accept ;  no  evidence  of  their  having  said,  for  example,  *  We  insist 
upon  your  completing  the  contract ;  and,  if  you  do  not,  we  shaU  bring 
an  action.'  There  is  no  offer  to  send  the  chairs,  and  no  reftisal  to 
accept ;  nor  is  there  the  slightest  ground  for  believing  that  the  plain- 
tiffs have  ever  made  these  chairs ;  but  I  think  the  law  is  not  so  unrea- 
sonable as  to  compel  parties  to  be  at  the  expense  of  making  these 
chairs,  if  those  who  contracted  to  purchase  have  in  truth  told  them 
they  would  not  accept  them ;  and  I  think  the  defendants  had  given 
very  effective  notice  that  they  were  not  to  be  made.'*  On  the  second 
point  his  lordship  said,  after  reading  the  material  statements  of  the 
witnesses :  '^  Upon  this  evidence  you  are  to  say  whether  or  not  the 
directors  reftised  to  accept.  Why,  they  certainlj'  have  not  in  form ; 
but  do  they,  by  any  intervention  on  their  part,  cause  the  plaintiffs  not 
to  go  on  to  complete  the  delivery.  If  you  think  that  they  did,  then 
that  issue,  like  the  former,  should  be  found  for  the  plaintiffs ;  but  if 
you  think  not,  then  that  issue  should  be  found  for  the  defendants.'* 
With  respect  to  the  authority  of  the  engineer  to  suspend  and  stop  the 
work,  and  the  responsibility  of  the  company  for  his  directions,  though 
not  warranted  under  their  seal,  the  learned  judge  observed:  ^^This 
contract  was  entered  into  under  seal  by  tiie  Ambergate  Railway 
Company,  a  corporation,  on  the  one  part,  who  are  under  certain  dis- 
abilities and  disadvantages  which  do  not  attach  to  other  people ;  but 
the  corporation  all  the  way  through  seem  to  have  been  represented  by 
certain  individuals;  and  the  most  important  person  with  whom  they 
(plaintiff^)  have  had  to  do  is  the  engineer;  and  I  think  rightly  and 
propcrlu  and  that  he  was  a  necessary  man  to  go  between  these  parties 
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Without  his  certificate  the  plaintifTs  could  not  get  any  money;  and 
before  he  would  certify,  he  would  have  to  be  satisfied  that  they  had  a 
perfectly  flat  chair.^  I  shall  advise  you  very  much  to  consider  this 
case  as  one,  in  the  particular  parts  to  which  I  shall  draw  your  atten- 
tion, in  which  you  should  look  upon  every  thing  done  by  the  engineer 
as  if  it  was  done  by  the  con^any  itself,  as  far  as  the  plaintiffs  are  con- 
cemed."  As  to  the  damages,  his  lordship  said  that  the  plaintiffs,  if  they 
had  a  verdict,  were  entitled  to  be  put  into  the  same  situation  as  if 
they  had  completed  their  contract ;  and  he  suggested  modes  in  which 
the  damage  upon  tne  whole  quantity  undelivered  might  be  estimated, 
bat  without  giving  any  actual  direction  upon  this  subject. 

The  learned  judge  read  over  to  the  jury  the  material  parts  of  the 
evidence  on  all  the  points ;  and  they  found  a  verdict  for  the  plaintififs, 
damages,  1,800/. 

Maccaday^  in  the  ensuing  Term,  moved  for  a  new  trial  on  the  ground 
of  misdirection  on  the  points  of  readiness  and  willingness,  and  of 
prevention ;  and  he  also  objected  to  the  summing  up  as  to  the  author- 
ity of  the  engineer,  and  on  the  question  how  far  the  plaintiff  were 
shown  to  have  concurred  in  the  stopping  of  their  work.  He  cited 
West  v.  Blakeway,'  Phillpotts  v.  Evans,'  and  Ripley  v.  McClure.  And 
he  contended  that  the  damages  were  excessive,  inasmuch  as  the  ver- 
dict was  given  in  respect  of  all  the  chairs,  whereas  som«)  had  been 
undelivered  on  the  appointed  days  before  the  final  stoppage,  and 
without  any  compulsion  upon  the  plaintifis  not  to  deliver  them.  A 
rule  nui  was  granted. 

Humfrey  and  WiUmore  now  showed  cause.  The  plaintiffs  proved 
that  they  were  ready  and  willing  to  deliver  all  the  chairs,  if  the 
defendants  had  not  prevented  them.  There  could  be  no  obligation 
to  tender  them,  after  the  company  had  said  that  they  would  not  be 
received.  The  defendants  will  be  obliged  to  contend  that  their  con- 
tract could  not  be  broken  but  by  an  order  under  seal.  [Lord  Caaip- 
EELL,  C.  J.  That  it  could  not  be  altered  but  under  seal.  Paitesok, 
J.  The  argument  will  apply  onlj'  to  the  discharging.]  The  plaintifb 
had  no  means  of  obtaining  a  dischai^e  under  seal.  Discharge  of  the 
plaintiffs,  or  refusal  to  fiilfil  their  own  contract,  are,  for  the  present 
purpose,  the  same  thing.  To  say  that  a  seal  was  necessaiy  to  the 
discharge  is  to  extend  the  law  as  to  the  making  of  contracts  by  a 
company  to  the  breaking  of  them,  and  to  require  a  formal  contract 
for  both.  But,  fhrther,  the  averment  put  in  issue  here  is  that  the 
defendants  ^^refUsed  to  accept"  the  residue  of  the  chairs,  and  '^pre- 
vented and  discharged "  plaintiflk  from  supplying  them.  It  is  enough 
if  the  refusal  and  prevention  be  proved.  They  are  an  act  in  paU 
equivalent  to  a  discharge.  Otherwise  the  most  formal  tender  of  the 
chairs  would  not  have  entitled  the  plaintiffs  to  sue,  unless  there  had 

1  The  specification  required  that  the  under  side  of  the  chair  should  he  "perfectly 
flat  and  even  on  the  surface/' 

*  2  Man.  &  O.  729  ^  5  M.  &  W.  475. 
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3eeii  an  express  cusctiarge  bj  the  company,  and  that  regularly  acoeptod 
oy  the  plaintiffs.  Refusal,  and  the  continuance  of  it,  were  the  ques- 
tions which  went  to  the  jury  in  Ripley  v.  McClure ;  and  it  was  held 
that  their  finding  for  the  plsdntiff  entitled  him  to  recover,  in  an  action 
of  assumpsit,  for  discharging  him  from  delivery  of  a  cargo  and  refusing 
to  purchase  it  according  to  contract.  [Lord  Campbell,  C.  J.  Tou 
9Ay  that  it  is  not  necessary  here  to  show  that  the  contract  was  varied  or 
put  an  end  to :  that  the  act  of  the  defendants  was  a  flat  breach  of  the 
contract,  which  dispensed  with  your  performance.]  That  is  so.  The 
ability  of  the  plaintiffs,  if  they  had  not  been  prevented,  wan  amp^ 
proved.  (The  plaintiifs'  counsel  commented  upon  the  cases  of  West  v. 
Blakeway,  and  Phillpotts  t;.  Evans,  cited  in  moving  for  the  rule,  bat 
these  are  so  Ailly  discussed  in  the  judgment  of  the  Court,  who  took  the 
same  view  of  them,  that  a  fUrther  notice  of  this  part  of  the  argument  is 
unnecessary.)  As  to  the  specific  act  of  prevention  here,  the  engineer 
was  a  person  whose  proceeding  might  bind  the  company,  if  he  had  their 
authority ;  and  this  fact  was  affirmed  by  the  jury.  The  oompanjr's  acts 
must  be  done  through  some  individual  agent:  and  the  engineer,  by 
reftising  to  certify  for  the  purpose  of  warranting  payment,  might  indi- 
vidually stop  the  further  delivery.  [Lobd  Campbell,  C.  J.  The 
company  never  interfered ;  and  that  seems  to  have  justified  the  jury  in 
finding  that  his  act  was  theirs.]  Glover  v.  London  and  North  Western 
Railway  Company,^  is  an  authority  for  the  plaintiffs  on  this  point.  As 
to  damages,  the  learned  judge  did  not  dictate  to  the  jury  any  particular 
mode  of  estimating  them,  but  only  laid  down  as  matter  of  law  that  the 
plaintifiTs  should  be  put  into  the  same  situation  as  if  the  contract  had 
been  fulfilled ;  which  was  correct. 

Macaviay  and  Deniion^  contra.  The  plaintifll^,  in  order  to  recover, 
were  bound  to  prove  a  delivery,  or  something  equivalent ;  the  equiva- 
lent relied  upon  was  a  discharge  or  prevention,  which  appear  to  have 
been  treated  at  the  trial  as  the  same  thing.  That  a  mere  dispensation 
by  parol  would  not  suffice  is  dear  firom  West  v.  Blakeway ;  and  the 
only  modes  in  which  the  plaintiff^  could  exonerate  themselves  fh>m 
the  condition  precedent  were  either  a  competent  dispensation  or  an  ac- 
tual prevention  by  the  covenantee.  ^^  Dischai^e"  in  pleading  is  taken 
to  mean  a  discharge  legally  operative ;  that  is,  where  the  obligation  is 
by  deed,  a  discharge  by  deed;  Brymer  v.  Thames  Haven  Dock  and 
Railway  Company.*  What  amounts  to  legal  prevention  is  shown  in 
Com.  Dig.  Condition  (L.  6).  ^'So  the  performance  of  a  condition 
shall  be  excused  by  the  obstruction  of  the  obligee :  as  if  a  condition  be 
to  build  a  house ;  and  he,  or  another,  by  his  order,  hinders  his  coming 
upon  the  land."  Other  instances  are  then  given;  and  it  is  added: 
'^  But  it  ought  to  be  an  obstruction  which  disables  the  performance." 
What  would  or  would  not  amount  to  a  disability  appears  by  (M.  5)  of 
the  same  title.     [Lord  Campbbli.,  C.  J.    The  examples  there  regard 

1  6  Ezch.  60.  *  S  Bzch.  649 


SECT.  U.]    GOBT  V.   AMBBSGATB,  BTO.,  RAILWAY  00.  207 

oonditioiis  to  enfeoff;  I  think  they  are  not  much  to  the  present  purpose.] 
There  must  be  a  prevention.  [Lobd  Campbell,  C.  J.  Of  what?  Colb- 
BiDOE,  J.  Suppose  a  man  said,  ^*  If  you  come  for  such  a  purpose,  1 
will  blow  your  brains  out.*'  That  would  be  no  physical  prevention. 
Lord  Campbell,  C.  J.  Such  a  threat  might  be  used  ten  days  before 
the  act  was  to  be  done.]  Its  effect  must  be  judged  of  by  a  jury.  In 
West  V.  Blakeway,  Tindal,  C.  J.,  thought  that,  if  the  plea  had  disclosed 
^'  an  act  which  the  lessor  had  done,  or  which  he  had  compelled  to  be 
done,"  it  would  have  been  good.  Bosanquet,  J.,  said  :  ^^  I  agree  that 
if  the  covenantee  prevent  the  performance  of  the  covenant  by  an  act  of 
his  own,  his  right  of  action  for  the  breach  of  that  covenant  is  destroyed. 
But  the  act,  to  constitute  such  a  defence,  must  be  the  immediate  act  of 
the  covenantee."  And  Coltman,  J.,  said  that  the  fallacy  in  the  defend- 
ant's argument  was  its  assuming  '^  that  there  was  an  act  done  by  the 
lessor  by  which  the  lessee  was  prevented  from  performing  his  covenant." 
Reference  is  there  made  to  the  case  of  the  Master  of  St.  Catherine's,* 
where  the  breach  of  condition  by  the  lessee  was  caused  by  an  actual 
ouster  and  force  on  the  part  of  the  lessor,  who  afterwards  sought  to 
take  advantage  of  the  condition ;  but  it  clearly  was  considered  that 
nothing  short  of  such  force  would  be  an  excuse.  No  direct  authorities 
as  to  prevention  have  been  found ;  but  it  is  evident  that  there  ought  to 
be  a  prevention  in  fact,  when  the  party  alleging  it  was  ready,  and  did 
all  that  lay  in  him,  to  perform  his  part  of  the  contract.  [Erlb,  J. 
There  is  prevention  by  a  series  of  acts.  Coleridge,  J.  Tou  would  not 
admit  such  a  waiver  as  was  allowed  in  Ripley  v.  McClure.  Lord 
Campbell,  C.  J.  According  to  your  argument,  even  a  notice  under 
the  common  seal  of  the  company  to  send  no  more,  chairs  would  have 
been  insufficient.]  That  would  be  a  discharge,  not  a  prevention ;  and 
the  proper  mode  of  doing  such  act  is  pointed  out  by  the  Companies 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16.'  In  Ripley  t;. 
McClnre  the  point  of  time  at  which  the  breach  of  contract  took  effect, 
was  held  to  be  the  time  when  the  ship  arrived  at  Belfast,  and  the  caigo 
was  to  be  delivered  and  accepted,  no  intermediate  act  remaining  to  be 
done.  A  previous  refusal,  unless  the  evidence  had  shown  that  it  con- 
tinned  down  to  that  time,  would  have  been  unimportant.  The  same 
conclusion  may  be  drawn  from  Phillpotts  v.  Evans.  [Lord  Campbell, 
C.  J.  According  to  your  view,  if  the  party  who  contracted  to  purchase 
were  to  say,  ^^  I  am  insolvent,  and  your  finishing  the  article  will  be  of 
no  use,"  the  vendor  could  not  recover  unless  he  finished  and  tendered 
it.  Erlb,  J.  Suppose  the  contract  was  that  plaintiff  should  send  a  ship 
to  a  certain  port  for  a  cargo,  and  defendant  should  there  load  one  on 
board,  but  defendant  wrote  word  that  he  could  not  flunish  a  cargo : 
must  the  ship  be  sent,  to  return  empty?  Lord  Campbell,  C.  J.  If  it 
were  law,  it  could  not  be  sense.]    In  Planch^  v.  Colbum'  the  defend* 

1  Cited  in  Franoes't  Case,  8  Rep.  91&  *  8m  leet  9%^mf, 

•  8  Bing.  14. 


208  OOBT  V.  AMBXBOATE,  STC.,  BAILWAY  GO.    [OHAP.  V. 

ants  had  engaged  the  plainttiT  to  write  a  mytk  for  pablication,  bat 
abandoned  the  publication  when  the  work  was  partly  completed ;  and 
the  Court  of  Common  Pleas  held  that  he  might  recover  for  so  mnch  as 
he  had  done,  without  having  tendered  the  work.  There  it  must  have 
been  considered  that  the  contract  was  rescinded,  and  that  the  plaintiff 
might  recover  upon  it  for  so  much  as  he  had  been  allowed  to  execute : 
upon  the  facts  here,  a  rescinding  cannot  be  assumed,  and  the  plaintifls, 
in  order  to  recover,  must  have  carried  out  the  contract.  [Coleridoe, 
J.  Could  the  contract  be  rescinded  without  consent  of  both  parties? 
The  Judgment  of  Bosanquet,  J.,  in  Planch^  v.  Colbum  is  against  your 
view.  £ble,  J.  The  Court  there  do  not  say  that  the  contract  was  re- 
scinded.] {Humfrey  referred  to  the  observations  on  this  case  in  Good- 
man V.  Pocock  ;^  and  £rle,  J.,  cited  Elderton  v.  Enmiens.*) 

The  learned  judge  in  the  present  case  told  the  Jury  to  assume  that  the 
engineer's  acts  were  authorized  by  the  company ;  but  there  was  no  evi- 
dence of  their  sanction.  [Colbridob,  J.  Not  by  orders  under  seal ; 
but  there  was  other  conduct  that  showed  it.]  (The  discussion  as  to  the 
evidence,  and  the  words  used  by  the  learned  Judge,  is  omitted.  Lord 
Campbell,  C.  J.,  said:  It  was  not  a  direction  in  point  of  law:  and  I 
should  have  advised  the  Jury  so  myself.) 

In  considering  what  a  corporation  may  authorize  without  seal,  refer- 
ence must  be  had  to  the  nature  and  objects  of  the  incorporation ;  that 
principle  was  acted  upon  in  Beverley  v.  The  Lincoln  Gas  Light  and 
Coke  Companj',"  Mayor  of  Ludlow  v.  Charlton,^  and  Paine  o.  iStrand 
Union;*  and  Ridley  v.  Plymouth  Grinding  and  Baking  Company* 
shows  how  strictly  the  courts  will  examine  the  authority  of  individuals 
to  bind  a  Joint-stock  corporation  instituted  for  the  purposes  of  a  special 
act  of  parliament.  [Lord  Campbell,  C.  J.  It  appears  here  that, 
according  to  the  course  of  the  companjr's  business,  it  was  left  to  the 
engineer  to  manage  the  affairs  in  question ;  and  that  in  those  they  were 
represented  by  him.]  Cox  v.  The  Midland  Counties  Railway  Com- 
pany^ is  another  autiiority  for  the  defendants  on  this  point.  [Lord 
Campbell,  C.  J.  There  never  was  a  case  reported  which  admitted  of 
less  doubt.] 

As  to  the  damages.  Until  the  first  actual  stoppage,  in  January, 
1848,  the  plaintiff  might  have  delivered  the  chairs  on  the  days  speci- 
fied ;  if  any  remained  on  hand  by  reason  of  their  omission  to  do  so,  it 
was  their  own  fault ;  and  damages  ought  not  to  have  been  awarded  to 
them  fbr  loss  of  profit  on  the  whole  amount  finally  undelivered,  but 
only  on  that  which  they  were  prevented  by  express  prohibition  from 
delivering  on  the  stated  days.  (They  also  contended  that,  on  the 
amount  for  which  damages  might  be  claimed  consistently  with  this 
objection,  the  assessment  was  not  Justified  by  the  evidence). 

Our,  adv»  vult 

1  16  Q.  B.  670, 688.  <  4  a  B.  470, 0  C.  B.  100, 4  Ha  L.  Caa.  OM. 

•0A.4E.82a  «0M.4W.816.  •8Q.B.880. 
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Lord  Campbell,  C.  J.,  on  a  later  day  of  the  Term  (Jane  4th),  de* 
livered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  verdict  found  for  the  plaintiff^  ought  not 
to  be  disturbed.  As  to  the  supposed  misdirection,  the  learned  judge 
at  the  trial  did  not  direct  the  jury  that  in  point  of  law  the  engineer 
had  authority  to  bind  the  company,  but  only  left  it  to  the  jury  to  con- 
sider whether,  in  point  of  fact,  the  company  by  their  mode  of  dealing 
had  authorized  and  sanctioned  his  acts.  His  lordship  intimated  that 
he  thought  the  evidence  was  strong  to  show  that  they  had  done  so, 
bat  that  it  was  for  the  jury  to  give  the  evidence  its  due  weight.  The 
objection  of  misdirection  therefore  fails. 

Next  we  have  to  consider  whether  the  plaintiffs  were  entitled  to  a 
verdict  on  the  issue  whether  they  were  ready  and  willing  to  execute 
and  perform  the  said  contract  according  to  the  said  conditions  and 
stipulations,  in  manner  and  form,  &c. ;  and  on  the  issue  whether  the 
defendants  did  refhse  to  accept  or  receive  the  residue  of  the  chairs,  or 
prevent  or  discharge  the  plaintiffs  from  supplying  the  said  residue,  and 
from  the  farther  execution  and  performance  of  the  said  contract.  It 
is  not  denied  that,  if  the  defendants  would  have  regularly  accepted 
and  paid  for  the  chairs,  the  plaintiffs  would  have  gone  on  regularly 
making  and  delivering  them  according  to  the  contract ;  the  objection 
is  that,  although  the  plaintiffs  were  desirous  that  the  contract  should 
be  frilly  performed,  yet,  after  receiving  the  notice  that  the  company 
did  not  wish  to  have  any  more  chairs,  and  would  not  accept  any  more, 
they  ceased  to  make  any  more,  insomuch  that  the  residue  which  the 
company  are  alleged  to  have  refrised  to  accept  never  were  made.  The 
defendants  contend  that,  as  the  plaintiffs  did  not  make  and  tender 
the  residue  of  the  chairs,  they  cannot  be  said  to  have  been  ready  and 
willing  to  perform  the  contract ;  that  the  defendants  cannot  be  charged 
with  a  breach  of  it ;  that,  after  the  notice  from  the  defendants,  which 
in  truth  amounted  to  a  declaration  that  they  had  broken  and  thence- 
forward renounced  the  contract,  the  plaintiffs,  if  they  wished  to  have 
any  redress,  were  bound  to  buy  the  requisite  quantity  of  the  peculiar 
sort  of  iron  suited  for  these  raUway  chairs,  to  make  the  whole  of  them 
according  to  the  pattern,  with  the  name  of  the  company  upon  them, 
and  to  bring  them  to  the  appointed  places  of  delivery  and  tender 
them  to  the  defendants,  who,  from  insolvency,  had  abandoned  the 
completion  of  the  line  for  which  the  chairs  were  intended,  desiring 
that  no  more  chairs  might  be  made,  and  declaring,  in  effect,  that  no 
more  should  be  accepted  or  paid  for.  We  are  of  opinion,  however, 
that  the  jury  were  fully  justified  upon  the  evidence  in  finding  that  the 
plaintiff^  were  ready  and  wiUing  to  perform  the  contract,  although 
they  never  made  and  tendered  the  residue  of  the  chairs.  In  common 
sense,  the  meaning  of  such  an  averment  of  readiness  and  willingness 
must  be  that  the  non-completion  of  the  contract  was  not  the  fault  of 
the  plaintijflfk,  and  that  they  were  disposed  and  able  to  complete  it,  if  it 
had  not  been  renounced  by  the  defendants.    What  more  can  reaaoii- 

VOL.  JI.  — 14 
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ably  be  required  by  the  parties  for  whom  the  goods  are  to  be  mana* 
factored?  If,  having  accepted  a  part,  they  are  unable  to  pay  for  the 
residue,  and  have  resolved  not  to  accept  them,  no  benefit  can  accrue 
to  them  fix>m  a  useless  waste  of  materials  and  labor,  which  might  pos- 
sibly enhance  the  amount  of  damages  to  be  awarded  against  them. 

Upon  the  last  issue,  was  there  not  evidence  that  the  defendants 
rcfhsed  to  accept  the  residue  of  the  chairs?  If  they  had  said,  ^*  Make 
no  more  for  us,  for  we  will  have  nothing  to  do  with  them,"  was  not 
that  revising  to  accept  or  receive  them  according  to  the  contract? 
But  the  learned  counsel  for  the  defendants  laid  peculiar  stress  upon 
the  words,  *'  nor  did  they  prevent  or  discharge  the  plaintifb  from  sup- 
plying the  said  residue"  of  the  chairs  ^'  and  from  the  Airther  execution 
and  performance  of  the  said  contract."  We  consider  the  material 
part  of  the  aUegation  which  the  last  plea  traverses  to  be,  that  the  de- 
fendants reflised  to  receive  the  residue  of  the  chairs.  But,  assuming 
that  the  whole  must  be  proved,  we  think  there  is  evidence  to  show 
that  the  defendants  did  prevent  and  discharge  the  plaintifll9  from  sup- 
plying the  residue  of  the  chairs,  and  from  the  farther  execution  of  the 
contract.  It  is  contended  that  ^'  prevent"  here  must  mean  an  obstruc- 
tion by  physical  force ;  and,  in  answer  to  a  question  from  the  Court, 
we  were  told  it  would  not  be  a  preventing  of  the  delivery  of  goods  if 
the  purchaser  were  to  write,  in  a  letter  to  the  person  who  ought  to 
supply  them,  '^  Should  you  come  to  my  house  to  deliver  them,  I  will 
blow  your  brains  out."  But  may  I  not  reasonably  say  that  I  was  pre- 
vented fit>m  completing  a  contract  by  being  desired  not  to  complete 
it?  Are  there  no  means  of  preventing  an  act  from  being  done  except 
physical  force  or  brute  violence  ?  Again,  we  are  told  there  can  be  no 
*'  discharge  "  by  a  corporation,  unless  by  deed  under  the  corporate  seal. 
Of  a  dischai^e  in  one  sense  of  the  word  this  is  true.  A  discharge  is 
sometimes  used  as  equivalent  to  a  release,  which  must  be  under  seal : 
Brymer  v.  Thames  Haven  Dock  &  Railway  Company.  But  we  con- 
ceive that,  in  the  allegation  traversed  by  tiie  last  plea,  discharge  only 
means,  like  prevent,  that  the  act  of  the  defendants  was  the  cause  of 
the  residue  of  the  chairs  not  being  delivered,  and  of  the  contract  not 
being  frirther  executed  or  performed.  Taking  the  language  employed 
in  its  natural  and  reasonable  sense,  there  was  abundant  evidence  to 
support  the  finding  of  the  last  issue  for  the  plaintiffs. 

It  is  averred,  however,  that  there  are  express  authorities  to  shew 
that  there  could  be  no  readiness  and  willingness  to  perform  the  con* 
tract  unless  all  the  chairs  were  finished  and  tendered ;  that  to  prevent 
must  be  by  positive  physical  obstruction,  and  that  there  can  be  no  dis* 
charging  imless  by  instrument  under  seal.  The  first  case  relied  upon 
was  West  v.  Blakeway,  in  which,  an  action  being  brought  by  lessor 
against  lessee  on  a  covenant  to  yield  up  at  the  expiration  of  the  term 
all  erections  and  improvements  set  up  or  made  during  the  term, 
assigning  for  breach  the  removal  of  the  sashes  and  frtimework  of  a 
greenhouse  erected  during  the  term,  it  was  held  to  be  a  bad  plea  that 
there  was  a  subsequent  parol  agreement  between  the  parties,  that  if  the 
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Vessee  would  erect  a  greenhouse,  he  should  be  at  liberty  to  pull  it  dowb 
Uid  remove  it.  But  this  merely  illustrates  the  well-known  rule  that  b 
covenant  under  seal  cannot  be  varied  by  parol :  Unumquodqtie  ligamen 
dUiolmtur  eodem  ligamine  quo  ligatur.  It  has  no  application  to  a 
case  where  the  covenantor  is  prevented  from  performing  the  covenant 
by  the  covenantee.  In  1  Roll.  Abr.  458,  and  in  5  Vin.  Abr.  242,  3,  tit. 
Condition  (M.  c),  will  be  found  various  instances  of  a  covenant  being 
discharged  without  deed  by  the  act  of  the  covenantee. 

The  next  case  relied  on  by  the  defendants'  counsel  was  Phillpottfl 
r.  Evans.  That  was  an  action  of  assumpsit  for  not  accepting  a  quan- 
tity of  wheat  sold  early  in  January,  1889,  by  the  plaintiffs  at  Glouces- 
ter, '^to  be  delivered  at  Birmingham  as  soon  as  vessels  could  be 
obtained  for  the  carriage  thereof."  On  the  26th  of  January  the 
defendant  gave  notice  to  the  phdntiffs  that  he  would  not  accept  the 
wheat  if  it  were  delivered.  It  was  then  on  its  way  by  canal  to  Bir- 
mingham; and  on  its  arrival  there  the  defendant  was  required  to 
accept  it,  but  he  refhsed  to  do  so.  The  only  question  at  the  trial  was 
as  to  the  time  with  respect  to  which  the  damages  were  to  be  calcu* 
lated.  The  market  having  continued  to  fall  from  the  day  of  the  con- 
tract till  the  bringing  of  the  action,  the  defendant  sought  to  take 
advantage  of  his  own  wrong,  and  to  calculate  the  damages  according 
to  the  price  in  the  market  on  the  26th  January,  when  he  gave  notice 
that  he  intended  to  break  the  bargain ;  but  it  was  very  properly  held 
that  the  plaintiffs  were  entitled  to  damages  according  to  the  market 
price  when  the  wheat  was  tendered  to  the  defendant  for  acceptance. 
The  Court  cannot  be  considered  as  having  decided  that,  if  the  notice 
had  been  received  by  the  plaintiffs  before  the  wheat  was  sent  off  from 
Gloucester,  the  plaintiffs  might  not  at  their  pleasure  have  treated  it  as 
a  breach  of  the  contract,  and  commenced  an  action  against  the  defend- 
ant for  not  accepting  it,  without  tendering  it  to  him  at  Birmingham. 

The  most  recent  case  dted  by  the  defendants'  counsel  was  Ripley  v. 
McClure.  This  case  is  very  complicated  in  its  circumstances ;  but  the 
secoud  point  decided  in  it  is  the  only  one  applicable  to  the  question 
which  we  have  to  consider.  There  being  an  executory  contract,  where- 
by the  plaintiff  agreed  to  sell  and  the  defendant  to  buy,  on  arrival,  certain 
goods,  to  be  delivered  at  Belfast  at  a  certain  price,  payable  on  delivery, 
it  was  held  that  a  refrtsal  by  the  defendant  before  the  arrival  of  the 
cargo  to  perform  the  contract  was  not  of  itself  necessarily  a  breach 
of  it,  but  that  such  refusal,  unretracted  down  to  and  inclusive  of  the 
time  when  the  defendant  was  bound  to  receive  the  cargo,  was  evidence 
of  a  continuing  refusal  and  a  waiver  of  the  condition  precedent  of  de- 
livery, so  as  to  render  the  defendant  liable  for  the  breach  of  contract. 
But,  in  the  case  at  bar,  the  refhsal  never  was  retracted ;  and  therefore 
there  was  a  continuing  breach  down  to  the  time  when  this  action  was 
commenced. 

Upon  the  whole  we  think  we  are  Justified,  on  principle  and  without 
trenching  on  any  former  decision,  in  holding  that,  when  there  is  ao 
executory  contract  for  the  manufacturing  and  supply  of  goods  from 
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time  to  time,  to  be  paid  for  after  deliveiy,  if  the  purchaser,  having  ac- 
cepted and  paid  for  a  portion  of  the  goods  contracted  for,  gives  notice 
to  the  vendor  not  to  manufacture  any  more,  as  he  has  no  occasion  for 
them  and  will  not  accept  or  pay  for  them,  the  vendor  having  been 
desirous  and  able  to  complete  Uie  contract,  he  may,  without  manu- 
facturing and  tendering  the  rest  of  the  goods,  maintain  an  action 
against  the  purchaser  for  breach  of  contract ;  and  that  he  is  entitled 
to  a  verdict  on  pleas  traversing  allegations  that  he  was  ready  and 
willing  to  perform  the  contract;  that  the  defendant  refused  to  ac- 
cept the  residue  of  the  goods,  and  that  he  prevented  and  dischaiged  the 
plsontiff  from  manufkcturing  and  delivering  them. 

We  are  likewise  of  opinion  that,  in  this  case,  the  damages  are  not 
excessive,  as  the  jury  were  Justified  in  taking  into  their  calculation  all 
the  chairs  which  remained  to  be  delivered,  and  which  the  defendants 
refhsed  to  accept.  They  were  all  included  in  the  declaration  and  in  the 
issues  Joined :  the  time  mentioned  in  the  proposal  for  the  delivery  of 
some  of  them  had  arrived  before  the  notice  was  given ;  but  the  time 
of  delivery  was  not  of  the  essence  of  the  contract ;  and  the  obligation 
was  still  incumbent  upon  the  defendants  to  accept  the  whole  of  the 
residue. 

The  rule  must  therefore  be  discharged.  Rule  dUehatg^  \ 

1  Marshall  o.  Mackintosh,  78  L.  T.  750 ;  Leeson  v.  North  Britith,  &c.  Ca,  Ir.  R. 
8  C.  L.  309;  Anyil  Mining  Co.  v,  Hamble,  153  U.  8.  540;  McElwee  v.  Bridgeport 
Land,  &c  Co.,  54  Fed.  Bep.  (C.  C.  A.)  627;  Cherry  VaUej  Works  v,  Florence,  Ac. 
Co.,  64  Fed.  Bep.  (CCA)  569;  Martin  o.  Chapman,  6  Port.  344;  Baldwin  o. 
Marqneze,  91  Ga.  404;  Weill  r.  American  Metal  Co.,  182  lU.  128;  Bilej  v.  Walker, 
6  Ind.  App.  622;  Morris  o.  Globe  Befining  Co.,  59  S.  W.  Rep.  (Kj.)  12;  Lowe  v. 
Harwood,  139  Mass.  133;  Lee  v.  Briggs,  99  Mich.  487;  Armstrong  v.  SL  Panl,  Ac  t 
Co.,  48  Minn.  113;  Berthold  v.  St.  Louis  Construction  Co.,  165  Mo.  280;  Vicker  v.  ' 
Electrozone  Commercial  Co.,  67  N.  J.  L.  665 ;  Wharton  p.  Winch,  140  N.  T.  287 ; 
Bejnolds  v.  Beynolds,  48  Hun,  142 ;  Davis  o.  Tubbs,  7  So.  Dak.  488,  ace. 

But  see  Cox  v.  McLaughlin,  54  Cal.  605 ;  Porter  p.  Arrowhead  Reservoir  Co.,  100 
CaL  500,  502;  Palm  v.  Ohio,  &c  Rj.  Co.,  18  HI.  217;  Howe  v,  Hutchison,  105  lU. 
501 ;  Lake  Shore,  &c.  By.  Co.  v.  Richards,  32  N.  £.  Bep.  402  (111. ;  reversed  on 
rehearing  152  111.  59);  Beattj  v.  Howe  Lumber  Co.,  77  Minn.  272;  Bethel  v.  Salem 
Improvement  Co.  93  Va.  354. 

In  Anvil  Mining  Co.  v.  Humble,  153  U.  S.  540,  551,  Brbwbr,  J.,  in  delivering  tha 
opinion  of  the  Court  said :  "  It  is  insisted,  and  authorities  are  cited  in  support  thereof, 
that  a  party  cannot  rescind  a  contract  and  at  the  same  time  recover  damages  for  his 
non-performance.  But  no  such  proposition  as  that  is  contained  in  that  instruction.  ' 
It  only  lays  down  the  rule,  and  it  lays  that  down  correctly,  which  obtains  when  there 
is  a  breach  of  a  contract  Whenever  one  party  thereto  is  guilty  of  such  a  breach  as  is 
here  attributed  to  the  defendant,  the  other  party  is  at  liberty  to  treat  the  contract  as 
broken  and  desist  from  any  further  effort  on  his  part  to  perform ;  in  other  words,  he  , 
may  abandon  it,  and  recover  as  damages  the  profits  which  he  would  have  received 
through  full  performance.  Such  an  abandonment  is  not  technically  a  rescission  of 
the  contract,  but  is  merely  an  acceptance  of  the  situation  which  the  wrong-doing  of 
the  other  party  has  brought  about.  Generally  speaking,  it  is  true  that  when  a  contract 
is  not  performed  the  party  who  is  guilty  of  the  first  breach  is  the  one  upon  whom  rests 
all  the  liability  for  the  non-performance.  A  party  who  engages  to  do  work  has  a 
right  to  proceed  free  from  any  let  or  hindrance  of  the  other  party,  and  if  such  other 
party  interferes,  hinders,  and  prevents  the  doing  of  the  work  to  such  an  extent  as  to 
render  its  performance  difficult  and  largely  diminish  the  profits,  the  first  may  treat 
the  contract  as  broken,  and  is  not  bound  to  proceed  under  the  added  burdens  and 
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ALBERT  HOCHSTER  v.  EDGAR  FREDERICK  Db  la  TOUR. 

In  th£  Queen's  Bench,  June  25,  1852. 

[Reported  in  2  Ellia  ^  Blackburn,  678.] 

Declaration:  '* for  that,  heretofore,  to  wit,  on  12th  April,  1852,  In 
consideration  that  plaintiff,  at  the  request  of  defendant  would  agree  with 
the  defendant  to  enter  into  the  seiTice  and  employ  of  the  defendant  in 
capacity  of  a  courier,  on  a  certain  day  then  to  come,  to  wit,  the  Ist  day 
of  June,  1852,  and  to  serve  the  defendant  in  that  capacitj^,  and  travel  with 
him  on  the  continent  of  Europe  as  a  courier  for  three  mouths  certain 
from  the  day  and  year  last  aforesaid,  and  to  be  ready  to  start  with  the 
defendant  on  such  travels  on  the  day  and  year  last  aforesaid,  at  and  for 
certain  wages  or  salary,  to  wit,"  £10  per  month  of  such  service,  "  the  de- 
fendant then  agreed  with  the  plaintiff,  and  then  promised  him,  that  he, 
the  defendant,  would  engage  and  employ  the  plaintiff  in  the  capacity 
of  a  courier  on  and  from  the  said  1st  day  of  June,  1852,  for  three 
months "  on  these  terms ;  ^^  and  to  start  on  such  travels  with  the 
plaintiff  on  the  day  and  year  last  aforesaid,  and  to  pay  the  plaintiff"  on 
these  terms.  Averment  that  plaintiff,  confiding  in  the  said  agreement 
and  promise  of  the  defendant,  ^^  agreed  with  the  defendant"  to  fulfil 
these  terms  on  his  part,  ^^  and  to  be  ready  to  start  with  the  defendant 
on  such  travels  on  the  day  and  year  last  aforesaid,  at  and  for  the  wages 
and  salary  aforesaid."  That,  '^  from  the  time  of  the  making  of  said 
agreement  of  the  said  promise  of  the  defendant  until  the  time  when  the 
defendant  wrongfully  refused  to  perform  and  broke  his  said  promise, 
and  absolved,  exonerated,  and  discharged  the  plaintiff  from  the  perform- 
ance of  his  agreement  as  hereinafter  mentioned,  he,  the  plaintiff,  was 
always  ready  and  williug  to  enter  into  the  service  and  employ  of  the 
defendant,  in  the  capacity  aforesaid,  on  the  said  1st  June,  1852,  and 
to  serve  the  defendant  in  that  capacity,  and  to  travel  with  him  on  the 
continent  of  Europe  as  a  courier  for  three  months  certain  from  the  day 
and  year,  last  aforesaid,  and  to  start  with  the  defendant  on  such  travels 
on  the  day  and  year  last  aforesaid,  at  and  for  the  wages  and  salary 
aforesaid ;  and  the  plaintiff,  but  for  the  breach  by  the  defendant  of  his 
said  promise  as  hereinafter  mentioned,  would,  on  the  said  1st  June, 
1852,  have  entered  into  the  said  service  and  employ  of  the  defendant 
in  the  capacity  and  upon  the  terms  and  for  the  time  aforesaid ;  of  all 
which  several  premises  the  defendant  always  had  notice  and  knowledge: 

increaaed  expense.    It  may  stop  and  sae  for  the  damages  which  it  has  sustained  by 
reason  of  the  non-performance  which  the  other  has  caased." 

In  Daley  v.  People's  Bailding  Assoc.,  178  Mass.  13,  18,  Holmrs,  C.  J., said:  "  Con- 
duct going  no  further  than  the  defendant's  might  not  justify  even  a  refusal  of  further 
performance  on  the  other  side,  ...  a  right  which  must  not  be  confounded  with 
rescission  and  which,  in  some  cases,  is  more  easily  made  out."  See  also  Boston  Co.  v. 
Ansell,  39  Ch.  D.  339,  365  ;  Cherry  Valley  Iron  Works  v.  Florence  River  Co.,  64  Fed. 
Rep.  (C.  C.  A.)  569 ;  Hayes  v.  Nashville,  80  Fed.  Rep.  641,  645. 
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yet  the  defendant,  not  regarding  the  said  agreement,  nor  his  said 
promise,  afterwards  and  before  the  said  Ist  Jane,  1852,  wrongfully 
wholly  refused  and  declined  to  engage  or  employ  the  defendant  in  the 
capacity  and  for  the  purpose  aforesaid,  on  or  from  the  said  Ist  June, 
1852,  for  three  months,  or  on,  from,  or  for,  any  other  time,  or  to  start 
on  snch  travels  with  the  plaintiff  on  the  day  and  year  last  aforesaid, 
or  in  any  manner  whatsoever  to  perform  or  fulfil  his  said  promise,  and 
then  wrongfully  wholly  absolved,  exonerated,  and  dischaiged  the  plain- 
tiff from  his  said  agreement,  and  from  the  performance  of  the  same 
agreement  on  his  the  plaintiffs  part,  and  fh>m  being  ready  and  willing 
to  perform  the  same  on  the  plaintiffs  part;  and  the  defendant  then 
wrongfully  wholly  broke,  put  an  end  to,  and  determined  his  said 
promise  and  engagement, "  to  the  damage  of  the  plaintifll  The  writ 
was  dated  on  the  22d  of  May,  1852. 

Pleas :  1.  That  defendant  did  not  agree  or  promise  in  manner,  and 
form,  &C. :  conclusion  to  the  country.    Issue  thereon. 

2.  That  plaintiff  did  not  agree  with  defendant  in  manner  and  form, 
Ac. :  conclusion  to  the  country.    Issue  thereon. 

S.  That  plaintiff  was  not  ready  and  willing,  nor  did  defendant 
absolve,  exonerate,  or  discharge  plaintiff  fh>m  being  ready  and  willing, 
in  manner  and  form,  &a :  conclusion  to  the  country.    Issue  thereon. 

4.  That  defendant  did  not  refuse  or  decline,  nor  wrongAilly  absolve, 
exonerate,  or  discharge,  nor  wrongfully  break,  put  an  end  to,  or  deter- 
mine, in  manner  and  form,  Ac:  conclusion  to  the  country.  Issue 
thereon. 

On  the  trial,  before  Erie,  J.,  at  the  London  sittings  in  last  Easter 
Term,  it  appeared  that  plaintiff  was  a  courier,  who  in  April,  1852,  was 
engaged  by  defendant  to  accompany  him  on  a  tour,  to  commence  on  1st 
June,  1852,  on  the  terms  mentioned  in  the  declaration.  On  the  11th 
May,  1852,  defendant  wrote  to  plaintiff  that  he  had  changed  his  mind, 
and  declined  his  services.  He  refhsed  to  make  him  any  compensation. 
The  action  was  commenced  on  22d  May.  The  plaintiff,  between  the 
commencement  of  the  action  and  the  1st  June,  obtained  an  engagement 
with  Lord  Ashburton,  on  equally  good  terms,  but  not  commencing  till 
4th  July.  The  defendant's  counsel  objected  that  there  could  be  no 
breach  of  the  contract  before  the  Ist  of  June.  The  learned  judge  was 
of  a  contrary  opinion,  but  reserved  leave  to  enter  a  nonsuit  on  this 
objection.  The  other  questions  were  left  to  the  Jury,  who  found  for 
plaintiff. 

Hugh  Billi  in  the  same  term,  obtained  a  rule  nisi  to  enter  a  nonsuit, 
or  arrest  the  judgment.     In  last  Trinity  Term. 

Hannen  showed  cause.  The  breach  laid  is,  that  defendant,  before 
1st  June,  refused  to  employ  plaintiff;  and  the  averments  of  readiness 
and  willingness  are  confined  to  readiness  and  willingness  until  the  tima 
when  defendant  refused  to  perform  his  contract.  It  is  upon  these  aver- 
ments that  issues  are  taken ;  and  as  they  are  unquestionably  proved, 
there  is  no  ground  for  the  motion  to  enter  a  nonsuit    But  the  question 
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If  hich  anses  on  the  record  is  a  serioas  one ;  and  it  is,  whether  in  law 
it  is  possible  to  break  a  contract  before  the  day  for  its  performance 
comes.    The  cases  relied  on  by  the  defendant's  counsel  will  probably 
be  Leigh  v.  Paterson,  8  Taunt  540,  Phillpotts  v.  Evans,  5  M.  &  W. 
475,  and  Ripley  v,  M'Clure,  4  Exch.  345.    But  no  one  of  these  is  an 
authority  for  the  defendant    In  Leigh  v.  Paterson,  8  Taunt.  540,  there 
was  a  contract  by  the  defendants  to  supply  goods  to  be  delivered  in  all 
December.      The  defendants,  on   1st  October,  announced  that  they 
would  not  so  deliver :  and,  on  a  writ  of  enquiry  to  ascertain  the  amount 
of  damages,  the  Secondary  ruled  that  the  measure  of  damages  was  the 
difference  between  the  contract  price  and  the   market  price  on   1st 
October,  when  the  plaintiflk  first  knew  that  the  defendants  would  not 
fulfil  their  contract.     This  was  held  wrong ;  and  it  is  clear  on  principle 
that  it  was  wrong ;  for  the  defendants  could  not  by  their  refusal  cast 
upon  the  plaintiffs  a  duty  to  go  at  once  and  purchase  goods  before  the 
time  when  they  wanted  them ;  and  unless  such  a  duty  was  cast  upon 
them,  the  measure  of  damages  was  the  pecuniary  difference  between 
the  state  the  plaintiffs  were  in,  having  their  money  and  not  the  goods, 
and  that  in  which  they  would  have  been  had  the  contract  been  fulfilled, 
and  they  had  at  the  time  of  delivery  paid  the  money  and  received  the 
goods ;  the  damages  therefore  clearly  depended  on  the  market  price  at 
the  time  when  the  goods  ought  to  have  been  delivered.     Phillpotts  v. 
Evans,  5  M.  &  W.  475,  was,  as  far  as  the  decision  went,  a  precisely 
similar  case ;  but  it  must  be  owned  that  there  are  dicta  of  Parke,  B., 
in  that  case  which  are  in  favor  of  the  defendant :  and  in  Ripley  v.  M' 
Clure,  4  Exch.  859,  Parke,  B.,  in  delivering  the  considered  judgment 
of  the  Court  of  Exchequer,  says  that  it  was  contended  by  the  defend- 
ant's counsel  that  the  refusal,  on  the  part  of  the  defendants  in  that 
case,  to  accept  the  goods,  '^  which  was  long  before  the  contract  to  buy 
became  absolute,  was  no  breach,  and  nothing  more  than  an  expression 
of  an  intention  to  break  the  contract,  not  final,  and  capable  of  being 
retracted.      And  we  think  that,  if  the  jury  had  been  told  that  a  refusal 
before  the  arrival  of  the  cargo  was  a  breach,  that  would  have  been 
incorrect    We  think  that  point  rightly  decided  in  Phillpotts  v.  Evans, 
5  M.  &  W.  475.'^    It  would  seem,  from  the  form  of  the  expression,  that 
the  learned  judge  did  not  mean  to  decide  that  a  refusal  not  capable  of 
being  retracted  would  not  be  a  breach.    If  one  party  to  an  executory 
contract  gave  the  other  notice  that  he  refused  to  go  on  with  the  bar- 
gain, in  order  that  the  other  side  might  act  upon  that  refusal  in  such  a 
manner  as  to  incapacitate  himself  from  fulfilling  it,  and  he  did  so  act, 
the  refusal  could  never  be  retracted ;    and,  accordingly,  in  Cort  v. 
Ambergate,  &c.,  Railway  Company,  17  Q.  B.  127,  this  court  after  consid- 
ering the  cases,  decided  that  in  such  a  case  the  plaintiff  might  recover, 
though  he  was  no  longer  in  a  position  to  fulfil  his  contract    That  was 
a  contract  under  seal  to  manufacture  and  supply  iron  chairs.    The  pur- 
chasers discharged  the  vendors  from  manufacturing  the  goods ;  and  it 
was  held  that  an  action  might  be  maintained  by  the  vendors.    It  is 
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true,  however,  that  in  that  case  the  writ  was  issaed  after  the  time  when 
the  chairs  ought  to  have  been  received.  In  the  present  case,  if  the 
writ  had  been  issued  on  the  2d  of  June,  Cort  v.  Anibeiig;ate,  &c.,  Rail- 
way Company  would  have  been  expressly  in  point.  The  question, 
therefore,  comes  to  be:  Does  it  make  any  difference  that  the  writ 
was  issued  before  the  1st  June?  If  the  dicta  of  Parke,  B.,  in  Phill- 
potts  V.  Evans,  5  M.  A;  W.  475,  are  to  be  taken  as  universally  appli- 
cable, it  does  make  a  diff'erenoe ;  but  they  cannot  be  so  taken.  In  a 
contract  to  marry  at  a  future  day,  a  marriage  by  the  man  before 
that  day  is  a  breach.  Short  v.  Stone,  8  Q.  B.  358.  The  reason  of  this 
is,  that  the  marriage  is  a  final  refusal  to  go  on  with  the  contract.  It 
is  not  on  the  ground  that  the  defendant  has  rendered  it  impossible 
to  fulfil  the  contract;  for,  as  was  urged  in  vain  in  Short  v.  Stone, 
the  first  wife  might  be  dead  before  the  day  came.  So  also,  on  a  con- 
tract to  assign  a  term  of  years  6n  a  day  future,  a  previous  assignment 
to  a  stranger  is  a  breach.  Lovelock  v.  Franklyn,  8  Q.  B.  371.  [Lord 
Campbell,  C.  J.  —  It  probably  will  not  be  disputed  that  an  act  on 
the  part  of  the  defendant  incapacitating  himself  from  going  on  with  the 
contract  would  be  a  breach.  But  how  does  the  defendant's  refusal  in 
May  incapacitate  him  from  travelling  in  June  ?  It  was  possible  that 
he  might  do  so.]  It  was ;  but  the  plaintiff,  who,  so  long  as  the  engage- 
ment subsisted,  was  bound  to  keep  himself  disengaged  and  make  prep- 
arations so  as  to  be  ready  and  willing  to  travel  with  the  defendant  on 
the  1st  June,  was  informed  by  the  defendant  that  he  would  not  go  on 
with  the  contract,  in  order  that  the  plaintiff  might  act  up)on  that  inform- 
ation ;  and  the  plaintiff  then  was  entitled  to  engage  himself  to  another, 
as  he  did.  In  Planch^  v.  Colburn,  8  Bing.  14,  the  plaintiff  had  con- 
tracted with  defendants  to  write  a  work  for  "  The  Juvenile  Library ; " 
and  he  was  held  to  be  entitled  to  recover  on  their  discontinuing  the 
publication ;  yet  the  time  for  the  completion  of  the  contract,  that  is, 
for  the  work  being  published  in  ^^  The  Juvenile  Library,"  had  not 
arrived,  for  that  would  not  be  till  a  reasonable  time  after  the  author 
had  completed  the  work.  Now  in  that  case  the  author  never  did  com- 
plete the  work.  [Lord  Campbell,  C.  J.  —  It  certainly  would  have  been 
cruelly  hard  if  the  author  had  been  obliged,  as  a  condition  precedent 
to  redress,  to  compose  a  work  which  he  knew  could  never  be  published. 
Crompton,  J.  —  When  a  party  announces  his  intention  not  to  fulfil  the 
contract,  the  other  side  may  take  him  at  his  word  and  rescind  the  con- 
tract. That  word  ^^  rescind "  implies  that  both  parties  have  agreed 
that  the  contract  shall  be  at  an  end  as  if  it  had  never  been.  But  I  am 
inclined  to  think  that  the  party  may  also  say :  ^^  Since  you  have  an- 
nounced that  you  will  not  go  on  with  the  contract,  I  will  consent  that 
it  shall  be  at  an  end  from  this  time ;  but  I  will  hold  you  liable  for  the 
damage  I  have  sustained ;  and  I  will  proceed  to  make  that  damage  as 
little  as  possible  by  making  the  best  use  I  can  of  my  liberty."  This  is  the 
principle  of  those  cases  in  which  there  has  been  a  discussion  as  to  the 
measure  of  damages  to  which  a  servant  is  entitled  on  a  wrongful  dis« 
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missal.  They  were  all  considered  in  Elderton  v.  Emmens,  6  C.  B.  160. 
Lord  Campbell,  C.  J.  —  The  counsel  in  support  of  the  rule  have  to 
answer  to  a  very  able  argument] 

Sugh  HiU  and  Deighton^  contra.  In  Cort  v.  Ambergate,  &c.,  Rail- 
way Company,  17  Q.  B.  127,  the  writ  was  taken  out  after  the  time  for 
completing  the  contract.  That  case  is  consistent  with  the  defendant's 
position,  which  is,  that  an  act  incapacitating  the  defendant,  in  law, 
from  completing  the  contract  is  a  breach,  because  it  is  implied  that  the 
parties  to  a  contract  shall  keep  themselves  legally  capable  of  perform* 
ing  it ;  but  that  an  announcement  of  an  intention  to  break  the  contract 
when  the  time  comes  is  no  more  than  an  offer  to  rescind.  It  is  evi- 
dence, till  retracted,  of  a  dispensation  with  the  necessity  of  readiness 
and  willingness  on  the  other  side ;  and,  if  not  retracted,  it  is,  when  the 
time  for  performance  comes,  evidence  of  a  continued  refusal ;  but  till 
then  it  may  be  retracted.  Such  is  the  doctrine  in  Phillpotts  v,  Evans,  5 
M.  &  W.  475,  and  Ripley  v.  M'Clure,  4  Exch.  845.  [Crompton,  J.  — 
May  not  the  plaintiff,  on  notice  that  the  defendant  will  not  employ  him, 
look  out  for  other  employment,  so  as  to  diminish  the  loss?]  If  he 
adopts  the  defendant's  notice,  which  is  in  legal  effect  an  offer  to  rescind, 
he  must  adopt  it  altogether.  [Lord  Campbell,  C.  J.  —  So  that  j'ou  say 
the  plaintiff,  to  preseiTC  any  remedy  at  all,  was  bound  to  remain  idle. 
Erle,  J.  — Do  you  go  one  step  further?  Suppose  the  defendant,  after 
the  plaintiff's  engagement  with  Lord  Ashburton,  had  retracted  his 
refusal  and  required  the  plaintiff  to  travel  with  him  on  1st  June,  and 
the  plaintiff  had  refused  to  do  so,  and  gone  with  Lord  Ashburton  in- 
stead? Do  you  say  that  the  now  defendant  could  in  that  case  have 
sued  the  now  plaintiff  for  a  breach  of  contract  ?]  It  would  be,  in  such 
a  case,  a  question  of  fact  for  a  jury,  whether  there  had  not  been  an 
exoneration.  In  Phillpotts  v.  Evans,  5  M.  &  W.  475,  it  was  held  that 
the  measure  of  damages  was  the  market  price  at  the  time  when  the 
contract  ought  to  be  completed.  If  a  refusal  before  that  time  is  a 
breach,  how  could  these  damages  be  ascertained?  [Coleridge,  J.  — No 
doubt  it  was  possible,  in  this  case,  that,  before  the  1st  June,  the  plain- 
tiff might  die,  in  which  case  the  plaintiff  would  have  gained  nothing 
had  the  contract  gone  on.  Lord  Campbell,  C.  J.  — All  contingencies 
should  be  taken  into  account  by  the  jury  in  assessing  the  damages. 
Crompton,  J.  —  That  objection  would  equally  apply  to  the  action  by  a 
servant  for  dismissing  him  before  the  end  of  his  term,  and  so  disabling 
him  from  earning  his  wages;  yet  that  action  may  be  brought  imme- 
diately on  the  dismissal,  note,  2  Smith's  Leading  Cases,  8.  20,  to  Cutter 
V.  Powell,  6  T.  R.  320.]  It  is  quite  possible  that  the  plaintiff  himself 
might  have  intended  not  to  go  on ;  no  one  can  tell  what  intention  is. 
[Lord  Campbell,  C.  J.  — The  intention  of  the  defendant  might  be  proved 
by  showing  that  he  entei*ed  in  his  diary  a  memorandum  to  that  effect ; 
and,  certainly,  no  action  would  lie  for  entering  such  a  memorandum. 
But  the  question  is  as  to  the  effect  of  a  communication  to  the  other 
Bide,  made  that  he  might  know  that  intention  and  act  upon  it] 

Cur.  adv,  vttlL 
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Lord  Campbell,  C.  J.,  now  delivered  the  Jadgment  of  the  court :  — 
Oo  tbiB  motion  in  arrest  of  Judgment,  the  question  arises  whether 
if  there  be  an  engagement  between  A.  and  B.,  whereby  B.  engages  to 
employ  A.  on  and  from  a  future  day  for  a  given  period  of  time,  to 
travel  with  him  Into  a  foreign  country  as  a  courier,  and  to  start  with 
him  in  that  capacity  on  that  day,  A.  being  to  receive  a  monthly  salary 
during  the  continuance  of  such  service,  B.  may,  before  the  daj*,  refuse 
to  perform  the  agreement  and  break  and  renounce  it,  so  as  to  entitle  A. 
before  the  day  to  commence  an  action  against  B.  to  recover  damages 
for  breach  of  the  agreement,  A.  having  been  ready  and  willing  to  perform 
it,  till  it  was  broken  and  renounced  bj*  B.  The  defendant's  counsel  very 
powerfully  contended  that,  if  the  plaintiff  was  not  contented  to  dissolve 
the  contract,  and  to  abandon  all  remedy  upon  it,  he  was  bound  to  remain 
ready  and  willing  to  perform  it  till  the  day  when  the  actual  employment 
as  courier  in  the  service  of  the  defendant  was  to  begin ;  and  that  there 
could  be  no  breach  of  the  agreement,  before  that  day,  to  give  a  right  of 
action.  But  it  cannot  be  laid  down  as  a  universal  rule  that,  where  by 
agreement  an  act  is  to  be  done  on  a  future  day,  no  action  can  be  brought 
for  a  breach  of  the  agreement  till  the  day  for  doing  the  act  has  arrived. 
If  a  man  promises  to  marry  a  woman  on  a  future  day,  and  before  that 
day  marries  another  woman,  he  is  instantly  liable  to  an  action  for 
breach  of  promise  of  marriage.  Short  v.  Stone,  8  Q.  B.  358.  If  a  man 
contracts  to  execute  a  lease  on  and  from  a  future  day  for  a  certain 
term,  and,  before  that  day,  executes  a  lease  to  another  for  the  same 
term,  he  may  be  immediately  sued  for  breaking  the  contract.  Ford  v. 
Tiley,  6  B.  &  C.  325.  So,  if  a  man  contracts  to  sell  and  deliver  specific 
goods  on  a  fhture  day,  and  before  the  day  he  sells  and  delivers  them 
to  another,  he  is  immediately  liable  to  an  action  at  the  suit  of  the 
person  with  whom  he  first  contracted  to  sell  and  deliver  them.  Bowdell 
r.  Parsons,  10  East,  359.  One  reason  alleged  in  support  of  such  an 
action  is,  that  the  defendant  has,  before  the  day,  rendered  it  impossible 
for  him  to  perform  the  contract  at  the  day ;  but  this  does  not  necessarily 
follow ;  for,  prior  to  the  day  fixed  for  doing  the  act,  the  first  wife  may 
have  died,  a  surrender  of  the  lease  executed  might  be  obtained,  and 
the  defendant  might  have  repurchased  the  goods  so  as  to  be  in  a  situa- 
tion to  sell  and  deliver  them  to  the  plaintiff.  Another  reason  may  be 
that,  where  there  is  a  contract  to  do  an  act  on  a  future  day,  there  is  a 
relation  constituted  between  the  parties  in  the  mean  time  by  the  contract, 
and  that  they  impliedly  promise  that  in  the  mean  time  neither  will  do 
anything  to  the  prejudice  of  the  other  inconsistent  with  that  relation. 
As  an  example,  a  man  and  woman  engaged  to  marry  are  affianced  to 
one  another  during  the  period  between  the  time  of  the  engagement  and 
the  celebration  of  the  marriage.  In  this  very  case  of  traveller  and 
courier,  from  the  day  of  the  hiring  till  the  day  when  the  employment 
was  to  begin,  they  were  engaged  to  each  other ;  and  it  seems  to  be  a 
breach  of  an  implied  contract  if  either  of  them  renounces  the  engage- 
ment   This  reasoning  seems  in  accordance  with  the  unanimous  decision 
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of  the  Exchequer  Chamber  in  Elderton  v.  Emmens,  6  C.  B.  160,  whicb 
we  have  followed  in  subsequent  cases  in  this  court  The  declaration 
in  the  present  case,  in  alleging  a  breach,  states  a  great  deal  more 
than  a  passing  intention  on  the  part  of  the  defendant  which  he  may 
repent  of,  and  could  only  be  proved  by  evidence  that  he  had  utterly 
renounced  the  contract,  or  done  some  act  which  rendered  it  impossible 
for  him  to  perform  it.  If  the  plaintiff  has  no  remedy  for  breach  of  the 
contract  unless  he  treats  the  conti*act  as  in  force,  and  acts  upon  it  down 
to  the  1st  June,  1852,  it  follows  that,  till  then,  he  must  enter  into  no 
employment  which  will  interfere  with  his  promise ''  to  start  with  the 
defendant  on  such  travels  on  the  day  and  year,"  and  that  he  must  then 
be  properly  equipped  in  all  respects  as  a  courier  for  a  three  months'  tour 
on  the  continent  of  Europe.  But  it  is  surely  much  more  rational,  and 
more  for  the  benefit  of  both  parties,  that,  after  the  renunciation  of  the 
agreement  by  the  defendant,  the  plaintiff  should  be  at  liberty  to  con- 
sider himself  absolved  from  any  future  performance  of  it,  retaining  his 
right  to  sue  for  any  damage  he  has  suffered  firom  the  breach  of  it  Thus, 
instead  of  remaining  idle  and  laying  out  money  in  preparations  which 
must  be  useless,  he  is  at  liberty  to  seek  service  under  another  employer, 
which  would  go  in  mitigation  of  the  damages  to  which  he  would  other- 
wise be  entitled  for  a  breach  of  the  contract.  It  seems  strange  that  the 
defendant,  after  renouncing  the  contract,  and  absolutely  declaring  that 
he  will  never  act  under  it,  should  be  permitted  to  object  that  faith  is 
given  to  his  assertion,  and  that  an  opportunity  is  not  left  to  him  of 
changing  his  mind.  If  the  plaintiff  is  barred  of  any  remedy  by  enter- 
ing into  an  engagement  inconsistent  with  starting  as  a  courier  with  the 
defendant  on  the  Ist  June,  he  is  prejudiced  by  putting  faith  in  the  de- 
fendant's assertion ;  and  it  would  be  more  consistent  with  principle,  if 
the  defendant  were  precluded  firom  saying  that  he  bad  not  broken  the 
contract  when  he  declared  that  he  entirely  renounced  it  Suppose  that 
the  defendant,  at  the  time  of  his  renunciation,  had  embarked  on  a 
voyage  for  Australia,  so  as  to  render  it  physically  impossible  for  him 
to  employ  the  plaintiff  as  a  courier  on  the  continent  of  Europe  in  the 
months  of  June,  July,  and  August,  1852 :  according  to  decided  cases, 
the  action  might  have  been  brought  before  the  1st  June ;  but  the  renun- 
ciation may  have  been  founded  on  other  facts,  to  be  given  in  evidence, 
which  would  equally  have  rendered  the  defendant's  performance  of  the 
contract  impossible.  The  man  who  wrongfully  renounces  a  contract 
into  which  he  has  deliberately  entered  cannot  justly  complain  if  he  is 
immediately  sued  for  a  compensation  in  damages  by  the  man  whom  he 
has  injured ;  and  it  seems  reasonable  to  allow  an  option  to  the  injured 
party,  either  to  sue  immediately,  or  to  wait  till  the  time  when  the  act 
was  to  be  done,  still  holding  it  as  prospectively  binding  for  the  exercise 
of  this  option,  which  may  be  advantageous  to  the  innocent  party,  and 
cannot  be  prejudicial  to  the  wrong-doer.  An  argument  against  the 
action  before  the  1st  of  June  is  urged  from  the  difiQculty  of  calculating 
the  damages;  but  this  argument  is  equally  strong  against  an  action 
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before  the  Ist  of  September,  when  the  three  months  would  expire.  In 
either  case,  the  Jury  in  assessing  the  damages  would  be  justified  in 
looking  to  all  that  had  happened,  or  was  likely  to  happen,  to  increase 
or  mitigate  the  loss  of  the  plaintiff  down  to  Uie  day  of  trial.  We  do 
not  find  any  decision  contrary  to  the  view  we  are  taking  of  this  case. 
Leigh  V.  Paterson,  8  Taunt  540,  only  shows  that,  upon  a  sale  of  goods 
to  be  delivered  at  a  certain  time,  if  the  vendor  before  the  time  gives 
information  to  the  vendee  that  he  cannot  deliver  them,  having  sold 
them,  the  vendee  may  calculate  the  damages  according  to  the  state  of 
the  market  when  they  ought  to  have  been  delivered.  If  this  was  a 
sale  of  specific  goods,  the  action,  according  to  Bowdell  v.  Parsons,  10 
East,  859,  might  have  been  brought  before  that  time,  as  soon  as  the 
vendor  had  sold  and  delivered  them  to  another.  Phillpotts  v.  Evans,  5 
M.  So  W.  475,  was  a  similar  case ;  and  the  only  question  there  was  as 
to  the  mode  of  calculating  the  damages  on  a  breach  of  contract  for  the 
sale  and  delivery  of  wheat,  —  the  court  ver}'  properly  holding  that  the 
plaintiff  was  entitled  to  damages  according  to  the  state  of  the  market 
when  the  wheat  was  to  be  delivered ;  the  court  professing  to  proceed 
upon  the  rule  laid  down  in  Startup  t;.  Cortazzi,  2  C.  M.  &  R.  165, 
where  no  question  arose  as  to  the  right  to  bring  an  action  before  the 
stipulated  day  of  delivery  on  a  renunciation  of  the  contract.  Parke,  B., 
whose  dicta  are  entitled  to  very  great  weight,  certainly  does  say  in 
Phillpotts  V,  Evans,  5  M.  &  W.  477,  with  reference  to  the  notice  by 
the  defendants  that  they  would  not  accept  the  com :  '^  I  think  no  action 
would  then  have  lain  for  the  breach  of  the  contract,  but  that  the  plain- 
tiffs were  bound  to  wait  until  the  time  arrived  for  delivery  of  the  wheat, 
to  see  whether  the  defendant  would  then  receive  it"  But  the  learned 
Judge  might  suppose  that  the  notice  did  not  amount  to  a  renunciation 
of  the  contract ;  and,  if  he  thought  that,  after  such  a  renunciation,  the 
plaintiffs  were  bound  to  proceed  with  the  performance  of  the  contract  on 
their  part,  and  to  incur  expense  and  loss  in  tendering  the  wheat  before 
they  could  have  any  remedy  on  the  contract,  we  cannot  agree  with  him. 
In  Riple}'  v.  M'Clure,  4  Exch.  345,  it  is  said  that,  under  a  contract  for 
the  sale  and  delivery  of  goods,  a  refusal  to  receive  them  at  any  time 
before  they  ought  to  be  delivered  was  not  necessarily  a  breach  of  the 
contract ;  but  the  court  intimated  no  opinion  upon  the  question  whether, 
there  being  a  contract  to  do  an  act  at  a  future  day,  if  one  party  before 
the  day  renounces  the  contract,  the  other  thereupon  has  a  remedy  for  a 
breach  of  the  contract.  And  they  held  that  a  refusal  by  one  party 
before  the  day  when  the  act  is  to  be  done,  if  unretracted,  would  be 
evidence  of  a  continual  refusal  down  to,  and  inclusive  of,  the  time 
when  the  act  was  to  be  done.  The  only  other  case  died  in  the  argu- 
ment which  we  think  it  necessary  to  notice  is  Planch^  v.  Colburn,  8 
Bing.  14,  which  appears  to  be  an  authority  for  the  plaintiff.  There  the 
defendants  had  engaged  the  plaintiff  to  write  a  treatise  for  a  periodical 
publication.  The  plaintiff  commenced  the  composition  of  the  treatise ; 
but,  before  he  bad  completed  it,  and  before  the  time  when  in  the  course 
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of  condacting  the  publication  it  woald  have  appeared  in  print,  the  pub* 
lication  was  abandoned.  The  plaintiff  thereupon,  without  completing 
the  treatise,  brought  an  action  for  breach  of  contract.  Objection  was 
made  that  the  plaintiff  could  not  recover  on  the  special  contract,  for 
want  of  having  completed,  tendered,  and  delivered  the  treatise,  accord- 
ing to  the  contract.  Tindal,  C.  J.,  said:  ^^The  fact  was,  that  the 
defendants  not  only  suspended,  but  actually  put  an  end  to,  *The 
Juvenile  Library ; '  they  had  broken  their  contract  with  the  plaintiff.'* 
The  declaration  contained  counts  for  work  and  labor;  but  the  plaintiff 
appears  to  have  retained  his  verdict  on  the  count  framed  on  the  special 
contract,  thus  showing  that,  in  the  opinion  of  the  court,  the  plaintiff 
might  treat  the  renunciation  of  the  contract  by  the  defendants  as  a 
breach,  and  maintain  an  action  for  that  breach,  without  considering 
that  it  remained  in  force  so  as  to  bind  him  to  perform  his  part  of  it 
before  bringing  an  action  for  the  breach  of  it.  If  it  should  be  held 
that,  upon  a  contract  to  do  an  act  on  a  fhture  day,  a  renunciation  of 
the  contract  by  one  party  dispenses  with  a  condition  to  be  performed 
in  the  mean  time  by  the  other,  there  seems  no  reason  for  requiring  that 
other  to  wait  till  the  day  arrives  before  seeking  his  remedy  by  action ; 
and  the  only  ground  on  which  the  condition  can  be  dispensed  with 
seems  to  be,  that  the  renunciation  may  be  treated  as  a  breach  of  the 
contract. 

Upon  the  whole,  we  think  that  the  declaration  in  this  case  is  sufficient 
It  gives  us  great  satisfaction  to  reflect  that,  the  question  being  on  the 
record,  our  opinion  may  be  reviewed  in  a  Court  of  Error.  In  the 
mean  time  we  must  give  judgment  for  the  plaintiff. 

Judgment  for  plainHff} 


FROST  V.  KNIGHT. 
Ik  the  Exohequbh  Chamber,  Februabt  8,  1872. 

[Reported  in  Law  Reports  7  Exchequer,  111.] 

CoCKBURN,  C.  J.  This  case  comes  before  us  on  error,  brought  on 
a  judgment  of  the  Court  of  Exchequer  arresting  the  judgment  in  the 
action  on  a  verdict  given  for  the  plaintiff 

1  Frott  V.  Knight,  L.  R.  7  Ex.  Ill ;  Johnstone  v.  Milling,  16  Q.  B.  D.  460;  Sjuge 
V.  Synge  (C.  A.),  [1894]  1  Q.  B.  466;  Roth  v.  Taysen,  73  L.  T.  628,  ace.  See,  also, 
Danube,  &c.  Co.  v.  Xenoe,  13  C  B.  (n.  8.)  825;  Averjr  v.  Bowden,  5  £.  &  B.  714; 
Reid  V.  Hoakins,  6  £.  &  B.  953 ;  Roper  v.  Johnson,  L.  R.  8  C.  P.  167 ;  Brown  v.  Mailer, 
L.  R.  7  Ex.  319;  Re  South  African  Trust  Co.,  74  L.  T.  769;  Rhjrmuejr  Ry.  Co.  o. 
Brecon  Ry.  Co.,  69  L.  J.  Ch.  813;  UoncTir  v.  Equitable  Society,  [1900]  1  Ch.  852; 
Soiith  V,  Butler,  [1900]  1  Q.  B.  694 ;  Michael  v.  Hart,  [1902]  1  K.  B.  482. 

The  English  doctrine  has  been  followed  in  Canada.  Dalrymple  v.  Scott,  19  Onl. 
App.  477,  4S3 ;  Ontario  Lantern  Co.  v.  Hamilton  Mfg.  Co.,  27  Ont.  346. 
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The  action  was  for  breach  of  promiBe  of  marriage.  The  promise,  as 
proved,  was  to  marry  the  plaintiff  on  the  death  of  the  defendant's 
father.  The  father  still  living,  the  defendant  announced  his  intention 
of  not  fulfilling  his  promise  on  his  father's  death,  and  broke  off  the  en- 
gagement, whereupon  the  plaintiff,  without  waiting  for  the  father's 
death,  at  once  brought  the  present  action.  The  plaintiff  having  ob- 
tained a  verdict,  a  rule  nisi  was  applied  for  to  arrest  the  judgment,  on 
the  ground  that  a  breach  of  the  contract  could  only  arise  on  the  father's 
death,  till  which  event  no  claim  for  performance  could  be  made,  and, 
oonsequentlj',  till  its  occurrence,  no  action  for  breach  of  the  contract  be 
maintained.  A  rule  nisi  having  been  granted,  a  majority  of  the  Court  of 
Exchequer  concurred  in  making  it  absolute,  Martin,  B.,  dissenting; 
and  the  question  for  us  is,  whether  the  judgment  of  the  majority 
was  right 

The  cases  of  Lovelock  v.  Frankly n,  8  Q.  B.  871,  and  Short  v.  Stone, 
8  Q.  B.  858,  which  latter  case  was  an  action  for  breach  of  promise  of 
marriage,  had  established  that  where  a  party  bound  to  the  performance 
of  a  contract  at  a  future  time  puts  it  out  of  his  own  power  to  fulfil  it, 
an  action  will  at  once  lie.  The  case  of  Hochster  v.  De  la  Tour,  2  £.  & 
B.  678,  22  L.  J.  (Q.  B.)  455,  upheld  in  this  court  in  The  Danube  and 
Black  Sea  Co.  v.  Xenos,  18  C.  B.  (v.  s.)  825,  81  L.  J.  (C.  P.)  284,  went 
Itarther,  and  established  that  notice  of  an  intended  breach  of  a  contract 
to  be  performed  infuturo  had  a  like  effect. 

The  law  with  reference  to  a  contract  to  be  performed  at  a  Aiture 
time,  where  the  party  bound  to  performance  announces  prior  to  the 
time  his  intention  not  to  perform  it,  as  established  by  the  cases  of  Hoch- 
ster V.  De  la  Tour,  and  The  Danube  &  Black  Sea  Co.  v.  Xenos,  on 
the  one  hand,  and  Avery  v.  Bowden,  5  £.  &  B.  714,  26  L.  J.  (Q.  B.)  8, 
Reid  V.  Hoskins,  6  E.  &  B.  958,  26  L.  J.  (Q.  B.)  5,  and  Barwick  v. 
Buba,  2  C.  B.  (w.  s.)  568,  28  L.  J.  (C.  P.)  280,  on  tiie  other,  may  be 
thus  stated :  The  promisee,  if  he  pleases,  may  treat  the  notice  of  in- 
tention as  inoperative,  and  await  the  time  when  the  contract  is  to  be 
executed,  and  then  hold  the  other  party  responsible  for  all  the  conse- 
quences of  non-performance ;  but  in  that  case  he  keeps  the  contract 
alive  for  the  benefit  of  the  other  party  as  well  as  his  own ;  he  remains 
subject  to  all  his  own  obligations  and  liabilities  under  it,  and  enables 
the  other  party  not  only  to  complete  the  contract,  if  so  advised,  not- 
withstanding his  previous  repudiation  of  it,  but  also  to  toke  advantage 
of  any  supervening  circumstance  which  would  justify  hun  in  declining 
to  complete  it 

On  the  other  hand,  the  promisee  may,  if  he  thinks  proper,  treat  the 
repudiation  of  the  other  party  as  a  wrongful  putting  an  end  to  the  con- 
tract, and  may  at  once  bring  his  action  as  on  a  breach  of  it ;  and  in 
such  action  he  will  be  entitied  to  such  damages  as  would  have  arisen 
from  the  non-performance  of  the  contract  at  the  appointed  time,  sub- 
ject, however,  to  abatement  in  respect  of  any  circumstances  which  may 
have  afforded  him  the  means  of  mitigating  his  loss. 
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Considering  this  to  be  now  settled  law,  notwithstanding  anything 
that  may  have  been  held  or  said  in  the  cases  of  Phillpotts  v.  Evans,  5  M. 
&  W.  475^  and  Ripley  v.  M'Clure,  4  Ex.  at  p.  359,  we  should  have  no 
iifflculty  in  applying  the  principle  of  the  decision  in  Hochster  v.  De  la 
Tour,  2  E.  &  B.  678,  22  L.  J.  (Q.  B.)  455,  to  the  present  case,  were  it 
not  for  the  difference  which  undoubtedly  exists  between  that  case  and  the 
T>resent,  viz.,  that,  whereas  there  the  performance  of  the  contract  was 
to  take  place  at  a  fixed  time,  here  no  time  is  fixed,  but  the  performanoe 
is  made  to  depend  on  a  contingency,  namely,  the  death  of  the  defend- 
ant's father  during  the  lifetime  of  the  contracting  parties.  It  is  true 
that  in  every  case  of  a  personal  obligation  to  be  fulfilled  at  a  future 
time,  there  is  involved  the  possible  contingency  of  the  death  of  the 
party  binding  himself,  before  the  time  of  performance  arrives ;  but  here 
we  have  a  further  contingency  depending  on  the  life  of  a  third  person, 
during  which  neither  party  can  claim  performance  of  the  promise. 
This  being  so,  we  thought  it  right  to  take  time  to  consider  whether  an 
action  would  lie  before  the  death  of  the  defendant's  father  had  placed 
the  plaintiff  in  a  position  to  claim  the  fulfilment  of  the  defendant's 
promise. 

After  fhll  consideration  we  are  of  opinion  that,  notwithstanding  the 
distinguishing  circumstance  to  which  I  have  referred,  this  case  falls 
within  the  principle  of  Hochster  v.  De  la  Tour,  2  E.  &  B.  678,  22 
L.  J.  (Q.  B.)  455,  and  that,  consequently,  the  present  action  is  well 
brought 

The  considerations  on  which  the  decision  in  Hochster  v,  De  la  Tour 
is  founded  are  that  the  announcement  of  the  contracting  party  of  his 
intention  not  to  fulfil  the  contract  amounts  to  a  breach,  and  tiiat  it  is 
for  the  common  benefit  of  both  parties  that  the  contract  shall  be  taken 
to  be  broken  as  to  all  its  incidents,  including  non-performance  at  the 
appointed  time ;  as  by  an  action  being  brought  at  once,  and  the  damages 
consequent  on  non-performance  being  assessed  at  the  earliest  moment, 
many  of  the  injurious  effects  of  such  non-performance  may  possibly  be 
averted  or  mitigated. 

It  is  true,  as  is  pointed  out  by  the  Lord  Chief  Baron  in  his  judgment 
in  this  case,  that  there  can  be  no  actual  breach  of  a  contract  by  reason 
of  non-performance  so  long  as  the  time  for  performance  has  not  yet 
arrived.  But,  on  the  other  hand,  there  is  —  and  the  decision  in  Hoch- 
ster V.  De  la  Tour,  proceeds  on  that  assumption — a  breach  of  the 
contract  when  the  promisor  repudiates  it  and  declares  he  will  no  longer 
be  bound  by  it.  The  promisee  lias  an  inchoate  right  to  the  performance 
of  the  bargain,  which  becomes  complete  when  the  time  for  performance 
has  arrived.  In  the  mean  time  he  has  a  right  to  have  the  contract 
kept  open  as  a  subsisting  and  effective  contract  Its  unimpaired  and 
uniropeached  efficacy  may  be  essential  to  his  interests.  His  rights  ac- 
quired under  it  may  be  dealt  with  by  him  in  various  ways  for  his  benefit 
and  advantage.  Of  all  such  advantage  the  repudiation  of  the  contract 
by  the  other  partjy,  and  the  announcem«^nt  that  it  never  will  be  fulfilled* 
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must  of  coarse  deprive  him.  It  is  therefore  quite  right  to  hold  that 
such  an  announcement  amounts  to  a  violation  of  the  contract  in  omni' 
buB^  and  that  upon  it  the  promisee,  if  so  minded,  may  at  once  treat  it 
as  a  breach  of  the  entire  contract,  and  bring  his  action  accordingly. 

The  contract  having  been  thus  broken  by  the  promisor,  and  treated 
as  broken  by  the  promisee,  performance  at  the  appointed  time  becomes 
excluded,  and  the  breach  by  reason  of  the  ftiture  non-performance  be- 
comes virtually  involved  in  the  action  as  one  of  the  consequences  of 
the  repudiation  of  the  contract ;  and  the  eventual  non-performance  may 
therefore,  hy  anticipation,  be  treated  as  a  cause  of  action,  and  dam- 
ages be  assessed  and  recovered  in  respect  of  it,  though  the  time  for 
performance  may  yet  be  remote. 

It  is  obvious  that  such  a  course  must  lead  to  the  convenience  of  both 
parties ;  and  though  we  should  be  unwilling  to  found  our  opinion  on 
grounds  of  convenience  alone,  yet  the  latter  tend  strongly  to  support 
the  view  that  such  an  action  ought  to  be  admitted  and  upheld.  By  act- 
ing on  such  a  notice  of  the  intention  of  the  promisor,  and  taking  timely 
measures,  the  promisee  may  in  man}^  cases  avert,  or  at  all  events  ma- 
terially lessen,  the  injurious  effects  which  would  otherwise  flow  from  the 
non-fulfilment  of  the  contract ;  and  in  assessing  the  damages  for  breach 
of  performance,  a  Jury  will  of  course  take  into  account  whatever  the 
plaintiff  has  done,  or  has  had  the  means  of  doing,  and,  as  a  prudent^ 
man,  ought  in  reason  to  have  done,  whereby  his  loss  has  been,  or  would 
have  been,  diminished. 

It  appears  to  us  that  the  foregoing  considerations  apply  to  the  case  of 
a  contract  the  performance  of  which  is  made  to  depend  on  a  contingency, 
as  much  as  to  one  in  which  the  performance  is  to  take  place  at  a  future 
time ;  and  we  are  therefore  of  opinion  that  the  principle  of  the  decision  ot 
Hochster  v.  De  la  Tour,  2  E.  &  B.  678, 22  L.  J.  (Q.  B.)  455,  is  equally 
applicable  to  such  a  case  as  the  present. 

It  is  next  to  be  observed  that  the  law  as  settled  by  Hochster  v.  De  la 
Tour  and  Danube  and  Black  Sea  Company  v.  Xenos,  13  C.  B.  (n.  s.) 
825,  31  L.  J.  (C.  P.)  284,  is  obviously  quite  as  applicable  to  a  contract 
in  which  personal  status  or  personal  rights  are  involved  as  to  one  relat- 
ing to  commercial  or  pecuniary  interests.  Indeed,  the  contract  of  mar- 
riage appears  to  afford  a  striking  illustration  of  the  expediency  of 
holding  that  an  action  may  be  maintained  on  the  repudiation  of  a 
contract  to  be  performed  in  fkituro.  On  such  a  contract  being  en- 
tered into,  not  only  does  a  right  to  its  completion  arise  with  refer- 
ence to  domestic  i^elations  and  possibl}'  pecuniary  advantages,  as 
also  to  the  social  status  accruing  on  marriage,  but  a  new  status, 
that  of  betrothment,  at  once  arises  between  the  parties.  This  re- 
lation, it  is  true,  has  not,  by  the  law  of  England,  the  same  im- 
portant consequences  which  attached  to  it  by  the  canon  law  and  the 
law  of  many  other  countries.  Neveitheless  it  carries  with  it  conse- 
quences of  the  utmost  importance  to  the  parties.  Each  becomes  bound 
to  the  other ;  neither  can^  consistently  with  such  a  relation,  enter  into 
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a  stmilar  engagement  with  another  person ;  each  has  an  implied  right 
to  have  this  relation  continued  till  the  contract  is  finally  accomplished 
by  marriage.  To  the  woman,  more  especially,  it  is  all-important  that 
the  relation  shall  not  be  put  an  end  to.  Independently  of  the  mental 
pain  occasioned  by  the  abrupt  termination  of  such  an  engagement,  the 
fact  of  its  existence,  if  followed  by  such  a  termination,  must  necessarily 
operate  to  her  serious  disadvantage.  During  its  continuance  others  will 
naturally  be  deterred  from  approaching  her  with  matrimonial  inten- 
tions; nor  could  she  admit  of  such  approaches,  if  made;  while  the 
breaking  off  of  the  engagement  is  too  apt  to  cast  a  slur  upon  one  who 
has  been  thus  treated.  We  see,  therefore,  every  reason  for  applying 
the  principle  of  Hochster  v.  De  la  Tour,  2  R  &  B.  678,  22  L.  J.  (Q.  B.) 
455,  to  such  a  case,  and  for  holding  the  contract,  if  repudiated,  to  be 
broken,  not  only  in  its  present,  but  also  in  its  ultimate  obligations  and 
consequences.  To  hold  that  the  aggrieved  party  must  wait  tiU  the 
time  fixed  for  marrying  shall  have  arrived,  or  the  event  on  which  it 
is  to  depend  shall  have  happened,  would  have  the  effect  of  aggravating 
the  injury,  by  preventing  the  party  from  forming  any  other  union,  and 
by  reason  of  advancing  age  rendering  the  probability  of  such  a  union 
constantly  less.  It  has  been  suggested,  indeed,  that  the  desire  of  mar- 
rying and  the  happiness  to  be  expected  from  it  diminish  with  advancing 
years,  and  therefore  that,  when  by  terms  of  the  contract  marriage  is 
only  to  take  place  at  a  remote  time,  the  value  of  the  marriage  and  the 
damages  to  be  recovered  for  a  breach  of  the  promise  would  be  less  if 
the  refusal  were  made  when  the  time  for  marrying  was  accomplished ; 
and  that,  consequently  an  action  ought  not  to  be  allowed  till  the  time 
when  the  fulfilment  of  the  contract  could  have  been  claimed.  We  can- 
not concur  in  this  view.  We  think  that,  in  estimating  the  amount  of 
injury  done  and  of  the  compensation  to  be  made  for  i^  if  the  contract 
were  broken  when  the  time  for  marrying  had  arrived,  the  wasted  years 
and  the  impossibility  of  forming  any  other  engagement  during  the  inter- 
mediate time  should  be  taken  into  account,  and  not  merely  the  age  of 
the  parties  and  the  then  existing  value  of  the  marriage.  It  is,  there- 
fore, manifest  that  it  is  better  for  both  parties  —  for  the  party  intending 
to  break  the  contract,  as  well  as  for  l^e  party  wronged  by  the  breach 
of  it  —  that  an  express  repudiation  of  the  contract  should  be  treated  as 
a  violation  of  it  in  all  its  incidents,  and  should  give  the  right  to  the 
party  wronged  to  bring  an  action  at  once,  and  have  the  damages  at* 
sessed  at  the  eariiest  moment.  No  one  can  doubt  that,  morally  speak- 
ing, a  party  who  determines  to  break  off  a  matrimonial  engagement  acts 
far  more  commendably  if  he  at  once  gives  notice  of  his  intention  than 
if  he  keeps  that  intention  secret  till  the  time  for  fulfilling  the  promise 
has  come.  The  reason  is  that  the  giving  such  notice  at  the  earli- 
est moment  tends  to  mitigate,  while  the  delay  in  giving  it  necessarily 
aggravates,  the  injur}'  to  the  party  wronged. 

It  has  been  urged  that  there  must  be  great  difficulty  in  thus  assess- 
ing damages  prospectively.  But  this  must  always  be  more  or  less  the 
case  whenever  the  principle  of  Hochster  n  De  la  Tour,  comes  to  be  ap- 
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plied.  It  would  equally  exist  where  one  of  the  parties,  by  manrlDg 
another  person,  gave  rise,  as  in  the  case  of  Short  v.  Stone,  8  Q.  B. 
858,  to  an  immediate  right  of  action.  It  cannot  be  said  that  the  diffi- 
culty is  by  any  means  insuperable,  and  the  advantages  resulting  from 
the  application  of  the  principle  of  Hochster  «.  De  la  Tour  are  quite 
sufficient  to  outweigh  any  inconvenience  arising  from  the  difficulty  of 
assessing  the  damages. 

We  are  struck  by  the  fact  that  the  Lord  Chief  Baron,  while  holding 
that  the  present  action  would  not  lie,  expressed  an  opinion  that  the 
wrong  done  by  the  repudiation  of  a  contract  of  maniage  might  be 
made  the  foundation  of  an  action  on  the  case,  in  which  the  facts  should 
be  set  forth.  But  as  the  rights  and  obligations  of  the  parties  arise  here 
entirely  out  of  the  contract,  we  have  a  difficulty  in  seeing  how  such  an 
action  could  be  maintained.  But  be  that  as  it  may,  as  in  such  an 
action  as  is  thus  suggested  the  damages  would  have  to  be  ascertained 
with  reference  to  the  same  facts  and  the  same  considerations  as  in  an 
action  brought  on  the  contract,  it  seems  to  us  by  far  the  simpler  course, 
the  case  being,  as  it  seems  to  us  for  the  reasons  we  have  given,  clearly 
within  the  decision  in  Hochster  v,  De  la  Tour,  to  hold  that  the  present 
action  for  breach  of  the  contract  may  be  maintained,  and  that  in  it 
the  plaintiff  is  entitled  to  recover  damages  in  respect  of  the  non-fhlfil- 
ment  of  the  promise  as  though  the  death  of  the  defendant's  father — the 
event  on  which  the  fulfilment  was  to  depend  —  had  actually  occurred. 

We  are  therefore  of  opinion  that  the  Judgment  of  the  Court  of  £x- 
dieqaer  must  be  reversed.^ 


JOHNSTONE  V.  MILLING. 

Li  thx  Queen's  Bench  Division  Coubt  of  Avteal, 

Januart  13,  1886. 

[Reported  in  16  Queen's  Bench  Division,  460.] 

Appeal  from  the  order  of  the  Queen's  Bench  Division  directing  that 
Judgment  should  be  entered  for  the  defendant  on  the  counter-claim  for 
damages  to  be  ascertained  by  a  referenca 

The  defendant  in  the  action  set  up  a  counter-claim  for  damages  for 
breach  of  a  covenant  contained  in  a  lease  by  which  the  plaintiff  cove- 
nanted with  the  defendant  to  rebuild  the  demised  premises.  The  reply 
Btated,  among  other  things,  that  the  plaintiff  had  not  received  any 
notice  to  rebuild  from  the  defendant  as  required  by  the  terms  of  the 
covenant,  and  also  that  the  lease  was  surrendered  by  the  defendant 
before  the  time  at  which  the  obligation  to  rebuild  would  have  arisen. 

^  Knrts  9.  Frank,  76  Ind.  594 ;  Adami  v.  Byerly,  123  Ind.  368 ;  Holloway  v,  Griffith, 
91  Iowa,  400 ;  Lewui  u.  Tapman,  90  Md.  294 ;  Sheahan  v.  Barry,  27  Mich.  217 ;  Bortia 
p.  Thompson,  42  N.  Y.  246;  Brown  t\  OdilL  104  Tenn.  250;  Bnrke  p.  Sharer.  92  Va. 
545,  ace.  See  alfo  Trammell  u,  Vanghan,  158  Mo.  214 ;  Stanford  o.  McfiiU,  6  N.  Dak. 
136. 
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The  action  was,  after  issae  Joined,  remitted  to  the  ooonty  oonrt  for 
triaL 

The  facts  with  regard  to  the  claim  are  immaterial  to  this  report. 

The  facts  with  regard  to  the  counter-claim  appeared  at  the  trial  to  be 
as  follows:  In  Jane,  1881,  premises  of  which  the  plaintiff  was  owner, 
subject  to  certain  mortgages,  were  demised  to  the  defendant  by  the 
plaintiff  and  his  mortgagees  for  the  term  of  twenty-one  years  th)m  the 
12th  day  of  May,  1880,  subject  to  a  proviso  for  sooner  determination 
of  the  same,  the  rent  being  by  the  terms  of  the  lease  made  payable 
to  the  plaintiff,  until  the  mortgagees  gave  notice  to  the  lessee  in  writing 
to  pay  it  to  them,  and,  upon  such  notice  being  given,  to  the  mort- 
gagees. The  lease  contained  a  covenant  by  the  plaintiff  that  after  the 
expiration  of  the  first  four  years  of  the  term  the  plaintiff  would,  on 
receipt  from  the  lessee  of  six  calendar  months'  notice  in  writing  requir- 
ing him  to  do  so,  forthwith  proceed  to  rebuild  the  premises  within  the 
period  and  in  the  manner  specified  by  the  covenant.  It  was  provided 
that  the  lessee  might  at  the  end  of  the  first  four,  seven,  or  fourteen 
years  of  the  lease  determine  the  same  by  giving  to  the  person  or  per- 
sons for  the  time  being  in  the  receipt  of  the  rent  six  calendar  months' 
notice  in  writing  of  his  intention  so  to  do. 

The  defendant  gave  the  requisite  notice  to  determine  the  lease  at  the 
end  of  the  first  four  years.  He  stated  in  evidence  at  the  trial  that 
during  his  tenancy  he  spoke  to  the  plaintiff  constantly  about  getting 
the  money  to  rebuild  the  premises ;  that  the  plaintiff  said  he  was  unable 
to  do  so,  but  that  he  expected  a  loan  society  who  had  a  second  mort- 
gage on  the  premises  might  advance  money ;  that  the  plaintiff's  declar- 
ation of  inability  to  get  the  money  for  rebuilding  extended  over  the  last 
two  years  and  a  half  of  the  defendant's  tenancy ;  that  he  made  it  con- 
stantly in  answer  to  the  defendant's  direct  question,  and  at  other  times 
in  conversation  both  before  and  after  the  expiration  of  the  four  years ; 
and  that  it  was  in  consequence  of  such  declaration  that  he  (the  defend- 
ant) gave  notice  to  determine  the  lease.  The  defendant  further  stated 
that  he  continued  to  occupy  the  premises  for  about  three  months  after 
the  determination  of  the  lease,  paying  rent  to  the  mortgagees ;  that  after 
the  lapse  of  the  lease  the  plaintiff  came  to  him  and  voluntarily  told  him 
that  he  was  utterly  unable  to  find  the  money ;  but  that  be  (the  defend- 
ant) continued  the  tenancy  on  the  chance  of  the  plaintifiTs  getting  the 
money. 

The  county  court  judge  found  that  the  plaintiff  had  been  unable  to 
find  the  money  to  rebuild  the  premises ;  that  the  plaintiff  both  be- 
fore and  after  the  surrender  of  the  lease  told  the  defendant  that  he 
was  unable  and  would  be  unable  to  find  the  money  for  rebuilding  the 
premises ;  that  the  defendant  in  consequence  of  the  plaintiff  stating  that 
he  was  and  would  be  unable  to  find  the  money  for  rebuilding  the  prem- 
ises surrendered  the  lease;  and  that  the  defendant  suffered  damage 
by  such  surrender.  The  defendant's  counsel  submitted  on  those  find- 
ings that  the  defendant  was  entitled  to  a  verdict  on  the  counter-claim. 

The  county  court  judge,  however,  held  the  contrary,  and  found  a 
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verdict  both  on  the  claim  and  on  the  ooonter-claim  for  the  plaintiff,  and 
entered  judgment  accordingly. 

.A. rule  nisi  for  a  new  trial  was  obtained  by  the  defendant  in  the 

^"  Queen's  ^ench  Division ;  and  the  Divisional  Court  (Huddleston,  B., 

and  Cave,  J.),  upon  the  argument  of  the  rule,  made  the  order  against 
which  the  plaintiff  appealed. 

J^ooto,  for  the  plaintiff. 

Brooke  Little^  for  the  defendant. 

Lord  Eshbr,  M.  R.  The  question  before  us  arises  entirely  on  the 
counter-claim.  The  daim  therein  set  up  is  for  damages  for  breach  of 
a  covenant  in  a  lease  whereb}'  the  landlord  undertook  to  rebuild  the 
premises  upon  notice.  It  is  quite  clear  that  there  was  no  breach  of  the 
covenant  in  the  ordinary  sense  of  the  term,  because  no  notice  to  rebuild 
had  been  given,  and  the  tenant  had  exercised  the  right  given  him  by 
the  lease  of  putting  an  end  to  the  term  at  the  expiration  of  the  first  four 
years,  and  consequently  the  lease  was  determined  before  the  time  at 
which  the  obligation  to  rebuild  under  the  covenant  would  have  accrued. 
The  lease  being  so  put  an  end  to,  it  is  quite  clear  that  the  lessee  could 
not  sue  the  lessor  for  breach  of  the  covenant  in  not  rebuilding  after  the 
expiration  of  the  four  years.  That  being  so,  the  cause  of  action  is 
thus  shaped  on  behalf  of  the  defendant.  It  is  alleged  that  a  breach  of 
the  contract  was  committed  by  the  plaintiff  before  the  end  of  the  four 
years,  inasmuch  as  he  had  declared  that  he  was  unable  and  would  be 
unable  to  find  the  money  for  rebuilding  when  the  time  came.  It  is 
insisted  that  such  declaration  amounted  to  a  declaration  of  his  intention 
not  to  perform  the  contract,  and  was  intended  as  a  repudiation  of  it,  or 
that,  if  it  was  not  so  intended,  the  expressions  used  by  the  plaintiff  were 
such  that  the  defendant  was  entitled  to  treat  them  as  equivalent  to  a 
repudiation  of  the  contract ;  and  it  is  accordingly  contended  that  there 
was  a  breach  of  the  contract  by  anticipation  before  the  time  for  its  per- 
formance arrived,  for  which  the  defendant  was  entitled  to  damages,  and 
that  the  fact  that  the  defendant  afterwards  exercised  his  option  of 
determining  the  lease  is  immaterial,  for  in  so  doing  the  defendant  only 
acted  for  the  benefit  of  the  landlord,  in  order  to  minimize  the  damages 
arising  from  his  repudiation  of  the  contract.  The  evidence  shows,  and 
the  county  court  judge  has  found  as  a  fact,  that  the  lessor  did  a  con* 
siderable  time  before  the  expiration  of  the  four  years,  in  answer  to  the 
questions  of  the  lessee,  repeatedly  say  that  he  was  unable  and  would  be 
unable  to  find  the  money  for  rebuilding,  and  the  judge  finds  that  in 
consequence  the  defendant  surrendered  the  lease.  It  appears,  however, 
from  the  evidence  that  he  did  not  at  once  throw  up  the  lease  and  give 
the  premises  into  the  hands  of  the  plaintiff,  but  that  he  waited  till  the 
last  six  months  of  the  four  years  and  then  gave  the  requisite  notice  to 
determine  the  term  in  accordance  with  the  provisions  of  the  lease. 
Upon  these  findings  the  county  court  judge  decided  that  the  defendant 
could  not  maintain  his  counter-claim.  Tlie  case  then  went  to  the 
Divisional  Court,  which  held  that,  either  upon  those  findings,  or  on  the 
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inferenceB  that  ought  to  be  drawn  from  them,  the  defendant  had  a  right 
of  action  on  the  covenant,  and  therefore  that  the  county  court  Judge 
was  wrong*  Now  on  what  principle  can  it  be  that  the  defendant  had 
a  right  of  action  on  the  covenant?  As  I  have  said,  it  cannot  be  on  the 
ground  that  there  was  a  breach  of  the  covenant  in  the  ordinary  sense  of 
the  term,  because  the  defendant  never  gave  any  notice  to  rebuild,  and 
he  put  an  end  to  the  term,  so  that  the  time  when  the  covenant  was  to 
be  performed  never  arrived. '  Accordingly  the  defendant  had  recourse 
to  the  doctrine  laid  down  in  several  cases  cited,  the  best  known  of 
which  is  perhaps  the  case  of  Hochster  v.  De  la  Tour,  2  E.  &  B.  678, 
22  L.  J.  (Q.  B.)  455.  In  those  cases  the  doctrine  relied  on  has  been 
expressed  in  various  terms  more  or  less  accurately ;  but  I  think  that  in 
all  of  them  the  effect  of  the  language  used  with  regard  to  the  doc- 
trine of  anticipatory  breach  of  contract  is  that  a  renunciation  of  a  con- 
tract, or,  in  other  words,  a  total  refusal  to  perform  it  by  one  party 
before  the  time  for  performance  arrives,  does  not,  by  itself,  amount  to  a 
breach  of  contract,  but  may  be  so  acted  upon  and  adopted  by  the  other 
part)'  as  a  rescission  of  the  contract  as  to  give  an  immediate  right  of 
action.  When  one  party  assumes  to  renounce  the  contract,  that  is,  by 
anticipation  refuses  to  perform  it,  he  thereby,  so  far  as  he  is  concerned, 
declares  his  intention  then  and  there  to  rescind  the  contract.  Such  a 
renunciation  does  not  of  course  amount  to  a  rescission  of  the  contract, 
because  one  party  to  a  contract  cannot  by  himself  rescind  it,  but  by 
wrongfully  making  such  a  renunciation  of  the  contract  he  entitles  the 
other  party,  if  he  pleases,  to  agree  to  the  contract  being  put  an  end  to, 
subject  to  the  retention  by  him  of  his  right  to  bring  an  action  in  respect 
of  such  wrongful  rescission.  The  other  party  may  adopt  such  renunci- 
ation of  the  contract  by  so  acting  upon  it  as  in  effect  to  declare  that  he 
too  treats  the  contract  as  at  an  end,  except  for  the  purpose  of  bringing 
an  action  upon  it  for  the  damages  sustained  by  him  in  consequence  of 
such  renunciation.  He  cannot,  however,  himself  proceed  with  the  con- 
tract on  the  footing  that  it  still  exists  for  other  purposes,  and  also  treat 
such  renunciation  as  an  immediate  breach.  If  he  adopts  the  renunci- 
ation, the  contract  is  at  an  end  except  for  the  purposes  of  the  action  for 
such  wrongful  renunciation ;  if  he  does  not  wish  to  do  so,  he  must  wait 
for  the  arrival  of  the  time  when  in  the  ordinary  course  a  cause  of  action 
on  the  contract  would  arise.  He  must  elect  which  course  he  will  pursue. 
Such  appears  to  me  to  be  the  only  doctrine  recognized  by  the  law  with 
regard  to  anticipatory  breach  of  contract  We  are  asked,  as  it  seems 
to  me,  by  the  counsel  for  the  defendant  to  lay  down  a  new  principle, 
but  I  do  not  think  we  can  do  so  consistently  with  the  established  doc- 
trines of  law  on  the  subject  We  have  therefore  to  consider  whether 
the  defendant  can  bring  his  case  within  the  doctrine  as  to  anticipatory 
breach  of  contract  as  already  laid  down.  The  first  question  is  whether 
the  plaintiff  intended  to  repudiate  the  contract  when  he  made  the  state- 
ments relied  on  with  regard  to  his  iuability  to  find  the  money  for  re- 
building.   Did  he  mean  to  say  that,  whatever  happened,  whether  he 
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came  fnto  money  or  not,  his  intention  was  not  to  rebnild  the  premiaef  f 
It  does  not  seem  to  me  that  what  he  said  natarally  leads  to  the  infer- 
ence that  SQch  was  his  intention,  and  I  think,  having  regard  to  the 
terms  of  his  finding,  that  the  coanty  court  Jadge  declined  to  draw  that 
inference.  If  he  declined  to  do  so,  I  think  we  ought  not  to  do  so,  un- 
less it  is  a  necessary  inference  from  what  the  plaintiff  said.  It  does 
not  appear  to  me  that  it  is.  If  we  ought  not  to  draw  that  inference 
from  what  the  plaintiff  said,  it  seems  to  me  to  follow  as  a  matter  of 
course  that  the  defendant  was  not  entitled  to  draw  it ;  and  the  result  is 
that  the  defendant  fails  in  the  very  first  point  which  it  is  necessary  for 
him  to  establish,  viz.,  that  the  plaintiff  at  the  time  when  he  made  these 
declarations  of  his  inability  to  find  the  money  for  rebuilding. intended  to 
repudiate  his  liability  on  the  contract,  or  that  he  made  use  of  expres- 
sions entitling  the  defendant  to  suppose  that  he  did  sa^  That  being  so, 
his  case  is  gone ;  but,  assuming  the  contrary,  then  comes  the  question 
whether  the  defendant  elected  to  treat  the  plaintiif  s  statement  as  a 
wrong^l  repudiation  of  the  contract.  That  involves  first  of  all  the 
question  whether  he  could  so  treat  it.  The  contract  made  between  the 
plaintiff  and  the  defendant  was  the  whole  lease.  The  covenant  in 
question  is  a  particular  covenant  in  the  lease  not  going  to  the  whole 
consideration.  If  there  were  an  actual  breach  of  sudi  a  covenant  at 
the  time  fixed  for  performance,  such  breach  would  not,  according  to  the 
authorities,  entitle  the  tenant  to  throw  up  his  lease.  That  being  so,  I 
do  not  hesitate  to  say,  though  it  is  not  necessary  in  this  case  to  decide 
the  point,  that  an  anticipatory  breach  could  not  entitle  him  to  do  so, 
and  that  it  does  not  appear  to  me  that  he  could  elect  to  rescind  part  of 
the  contract  Therefore  it  seems  to  me  that  the  defendant  could  not 
elect  to  put  an  end  to  the  contract  in  consequence  of  what  the  plaintiff 
stated.  But  whether  he  could  do  so  or  not,  it  seems  to  me  that  in  &ct 
he  did  not  He  did  not  renounce  the  lease  or  give  up  the  premises. 
He  did  not  do  any  act  which  affected  the  existence  of  the  contract  He 
made  no  declaration  of  intention  to  treat  it  as  rescinded  except  for  the 
purpose  of  bringing  his  action  upon  it.  On  tlie  contrary,  at  the  time 
fixed  by  the  contract  he  gave  the  requisite  notice  to  determine  the  lease. 
I  think,  therefore,  that  on  every  point  necessary  to  establish  his  counter- 
claim the  defendant  fails.  For  these  reasons,  with  great  deference  to  the 
Divisional  Court,  before  whom  these  points  do  not  appear  to  have  been 
developed  so  clearly  as  they  have  been  before  us,  I  think  their  decision 
cannot  be  supported,  and  tiiat  the  judgment  of  the  county  court  judge 
was  correct 

Cotton,  L.  J.  In  this  case  the  defendant  set  up  a  counter-claim  in 
respect  of  the  alleged  breach  of  a  covenant  in  a  lease  of  premises  by  the 
plaintiff  to  the  defendant  The  county  court  judge  at  the  trial  arrived 
at  certain  findings,  upon  which  he  gave  judgment  in  favor  of  the  plain* 
tiff,  but  which  in  the  opinion  of  the  Divisional  Court  entitled  the  de* 

^  See  Rhjmney  Uj.  Co.  v,  Bieoon  By.  Co.,  69  L.  J.  Ch.  813 ;  Smith  v.  Bads^ 
[1000]  Q.  B.  694. 
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fendant  to  Jadgment  By  the  terms  of  the  lease  the  obligation  of  the 
landlord  on  the  covenant  to  rebuild  the  premises  ooald  not  arise  till 
after  the  expiration  of  four  years,  at  which  period,  under  the  provisions 
of  the  lease,  the  lessee  might,  and  in  fact  did,  determine  the  term  by 
six  months'  notice.  Under  these  circumstances,  if  an  action  were 
brought  against  the  landlord  for  breach  of  covenant  in  respect  merely 
of  his  not  rebuilding  after  the  expiration  of  four  years,  it  would  be  im- 
possible to  maintain  that  there  was  such  a  breach  of  covenant,  for  the 
covenant  clearly  is  only  to  rebuild  if  the  defendant  continued  tenant, 
and  the  defendant  had  himself  put  an  end  to  the  tenancy.  But  it  is 
said  that,  before  the  defendant  gave  the  notice  to  determine  the  tenancy 
and  before,  the  end  of  the  four  years,  matters  happened  which  were 
sufScient  to  entitie  the  defendant  to  maintain  an  action  on  the  covenant 
to  rebuild.  The  county  court  judge  finds  that  both  before  and  after 
the  surrender  of  the  lease  (meaning  as  I  understand,  by  the  term 
«<  surrender"  the  notice  to  determine  the  lease),  the  plaintiff  told  the 
defendant  that  he  was  unable  and  would  be  unable  to  find  the  money 
for  rebuilding  the  premises.  The  Divisional  Court  thought  that  this 
declaration  amounted  to  such  a  repudiation  of  the  contract  by  the  plain- 
tiff before  the  time  for  performance  had  arrived  as  to  entitle  the  defend- 
ant in  accordance  with  the  doctrine  laid  down  in  the  case  of  Hochster 
9.  De  la  Tour,  2  E.  &  B.  678,  22  L.  J.  (Q.  B.)  455,  to  bring  an  action 
for  breach  of  the  contract.  That  doctrine  seems  to  be  that,  where  a 
party  to  a  contract  has  made  statements  before  the  time  for  perform- 
ance has  arrived  importing  a  refusal  to  perform  or  be  bound  by  the 
contract,  the  other  party,  if  he  chooses,  may  elect  to  act  upon  such 
statements  as  a  renunciation  of  the  entire  contract,  and  may  tiiereupon 
treat  the  same  as  a  breach  of  the  contract  and  bring  his  action.  If  he 
so  elects,  his  election  relieves  the  other  party  firom  any  fhrther  obliga- 
tion under  the  contract  and  enables  both  parties  to  maJce  arrangements 
for  the  fhture  on  the  footing  that  the  contract  has  been  once  for  a)l 
broken  and  is  at  an  end.  The  law  is  thus  stated  by  Cockbum,  C.  J.,  in 
the  case  of  Frost  v.  Knight,  L.  R.  7  £x.  Ill :  '^  The  law  with  reference 
to  a  contract  to  be  performed  at  a  future  time,  where  the  party 
bound  to  performance  announces  prior  to  the  time  his  intention 
not  to  perform  it,  as  established  by  the  cases  of  Hochster  t;.  De  la 
Tour,  2  £.  &  B.  678,  22  L.  J.  (Q.  B.)  455,  and  Danube  and  Black  Sea 
Company  v.  Xenos,  13  C.  B.  (n.  s.)  825,  31  L.  J.  (C.  P.)  284,  on  the 
one  hand,  and  Avery  v.  Bowden,  5  £.  &  B.  714,  26  L.  J.  (Q.  B.)  3, 
Reid  V.  Hoskins,  6  £.  &  B.  953,  26  L.  J.  (Q.  B.)  5,  and  Barwick  v. 
Buba,  2  C.  B.  (n.  s.)  563,  26  L.  J.  (C.  P.)  280,  on  the  other,  may  be 
thus  stated:  The  promisee,  if  he  pleases,  may  ti*eat  the  notice  of 
intention  as  inoperative,  and  await  the  time  when  the  contract  is  to  be 
executed,  and  then  hold  the  other  party  responsible  for  all  the  conse- 
quences of  non-performance ;  but  in  that  case  he  keeps  the  contract 
alive  for  the  benefit  of  the  other  party  as  well  as  his  own ;  he  remains 
subject  to  all  the  obligations  and  liabilities  under  it,  and  enables  th^ 
other  party  not  only  to  compkte  the  contract,  if  so  advised,  notwith* 


232  JOHN9TOKB  V.  HILUKa.  [CRAP.  T. 

Standing  his  previoas  repudiation  of  it,  bat  also  to  take  advantage  of 
any  sapervening  drcumstance  which  wduld  justify  him  in  declining 
to  complete  it ;  on  the  other  hand,  the  promisee  may,  if  he  thinks 
proper,  treat  the  repudiation  of  the  other  party  as  a  wrongful  putting 
an  end  to  the  contract,  and  mtky  at  once  bring  his  action  as  on  a  breach 
of  it ;  and  in  such  action  he  will  be  entitled  to  such  damages  as  would 
have  arisen  from  non-performance  of  the  contract  at  the  appointed  time, 
subject,  however,  to  abatement  in  respect  of  any  circumstances  which 
may  have  afforded  him  the  means  of  mitigating  his  loss."  That  expres- 
sion of  the  law  was  cited  with  approval  by  Keating,  J.,  in  thr  case  of 
Boper  V.  Johnson,  L.  R.  8  C.  P.  167.  It  must  be  taken  therefore  that 
the  law  is  that,  when  one  party  has  done  an  act  which  amounts  to 
a  wrongful  renunciation  of  the  contract  and  the  other  has  acted  upon  it 
as  such,  there  is  a  cause  of  action  in  respect  thereof,  but  when  the 
other  has  not  done  so,  then  both  the  parties,  as  well  he  who  has 
attempted  to  renounce  the  contract  as  he  who  asserts  its  existence,  are 
entitled  to  the  benefit  of  its  provisions. 

The  Divisional  Court  in  the  present  case  treated  the  statements  made 
by  the  plaintiff  as  a  renunciation  of  the  contract  within  the  doctrine  I 
have  mentioned.    I  cannot  say  I  think  they  were  right  in  so  doing. 
But,  assuming  that  they  were,  I  can  find  no  case  which  shows  that  the 
doctrine  in  question  applies  to  the  renunciation  of  one  particular  cove- 
nant or  stipulation  in  a  contract  such  as  a  lease,  which  contains  many. 
And,  as  at  present  advised,  lam  not  favorably  impressed  with  the  view 
that  the  docitrine  would  apply  to  the  case  of  a  lease  where  the  tenant  can- 
not,  in  consequence  of  the  refusal  by  the  landlord  to  perform  a  particu- 
lar covenant,  put  an  end  to  the  entire  contract.    But,  however  that  may 
be,  we  have  first  to  arrive  at  the  conclusion  that  there  was  a  renuncia* 
tion  of  the  contract.     If  the  county  court  judge  had  found  that  there 
was  such  a  renunciation,  it  might  have  been  necessary  to  decide  the 
other  questions  as  to  the  effect  of  it,  but  all  that  is  stated  in  the  finding 
is  that  the  plaintiff  said  that  he  was  and  would  be  unable  to  find  the 
money  for  rebuilding.     Whether  such  a  statement  amounted  to  a  re- 
nunciation of  tlie  contract  must  depend  on  the  circumstances  of  the 
case  and  the  nature  of  the  contract.     Here  the  plaintiff,  though  not  a 
monied  man,  was  the  owner  of  the  property  included  in  the  lease,  sub- 
ject to  mortgages,  and  there  might  be,  and  seems  to  have  been,  some 
expectation  on  his  part  of  getting  the  money  for  the  purpose  of  rebuild- 
ing advanced  on  the  property  bj'  the  mortgagees.     It  seems  to  me  thai 
it  would  be  a  reasonable  construction  of  his  statements  that  they  rather 
meant  that  he  was  afraid,  and  was  under  the  impression,  that  he  would 
not  be  able  to  get  the  money,  than  that  he  did  not  intend  to  perform  the 
contract  even  if  he  could  get  it.    The  county  court  judge  does  not  find 
that  he  renounced  the  contract,  and,  that  being  so,  we  ought  not,  I  think, 
to  put  that  construction  on  what  he  said.    The  evidence,  as  appearing 
on  the  judge's  notes,  seems  to  me  rather  contrary  to  that  construction, 
because  it  would  seem  from  the  defendant's  own  evidence  that  he  did 
not  himself  so  understand  the  plaintiff's  statements^  for  he  says  that  he 
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oontinaed  the  tenancy  after  the  lease  expured  on  the  chance  of  the 
plaintiflTs  getting  the  money.  The  defendant  appears  to  have  thought 
it  on  the  whole  the  best  coarse  to  act  on  the  contract  and  not  to  treat 
it  as  at  an  end,  but  to  give  notice  under  it  to  determine  the  lease  before 
the  time  arrived  at  which  the  plaintifiTs  obligation  to  rebuild  was  to 
arise.  It  seems  to  me,  therefore,  that  there  was  nothing  amounting  to 
a  renunciation  of  the  contract  by  the  plaintiff,  and  that,  if  there  were, 
the  defendant  did  not  adopt  it,  but  treated  the  contract  as  still  existing. 
For  these  reasons,  I  think  the  decision  of  the  Divisional  Court  was 
wrong. 

BowEN,  L.  J.    I  am  of  the  same  opinion.    The  question  which  we 
have  to  decide  arises  with  regard  to  the  defendant's  counter^slaim.    The 
claim  made  by  the  defendant  is  upon  a  covenant  by  which  the  plaintiff 
undertook,  after  the  expiration  of  four  years  from  the  commencement 
of  the  term,  to  rebuild  the  premises  upon  notice  fix)m  the  defendant  to 
do  so.    The  defendant  says  that  before  the  time  had  arrived  for  the  per- 
formance by  the  plaintiff  of  this  obligation  he  repudiated  his  liability  on 
the  contract,  and  so  conferred  an  immediate  right  of  action  on  the  de- 
fendant.   We  have,  therefore,  to  consider  upon  what  principles  and 
under  what  circumstances  it  must  be  held  that  a  promisee,  who  finds 
himself  confronted  with  a  declaration  of  intention  by  the  promisor  not 
to  carry  out  the  contract  when  the  time  for  performance  arrives,  may 
treat  the  contract  as  broken,  and  sue  for  the  breach  thereof.    It  would 
seem  on  principle  that  the  declaration  of  such  intention  by  the  promisor 
is  not  in  itself  and  unless  acted  on  by  the  promisee  a  breach  of  the 
contract ;  and  that  it  only  becomes  a  breach  when  it  is  converted  by 
force  of  what  follows  it  into  a  wrongful  renunciation  of  the  contract 
Its  real  operation  appears  to  be  to  give  the  promisee  the  right  of  elect* 
ing  either  to  treat  tiie  declaration  as  bnUumfUlmenf  and  holding  &8t 
to  the  contract  to  wait  till  the  time  for  its  performance  has  arrived,  or 
to  act  upon  it,  and  treat  it  as  a  final  assertion  by  the  promisor  that  Ae 
is  no  longer  bound  by  the  contract,  and  a  wrongful  renunciation  of  the 
contractual  relation  into  which  he  has  entered.    But  such  declaration 
only  becomes  a  wrongful  act  if  the  promisee  elects  to  treat  it  as  such. 
If  he  does  so  elect,  it  becomes  a  breach  of  contract,  and  he  can  recover 
upon  it  as  such.    Upon  looking  to  the  reason  of  the  thing  it  seems 
obvious  that  in  the  latter  case  the  rights  of  the  parties  under  the  contract 
must  be  regarded  as  culminating  at  the  time  of  the  wrongful  renuncia- 
tion of  the  contract,  which  must  then  be  regarded  as  ceasing  to  exist 
except  for  the  purpose  of  the  promisee's  maintaining  his  action  upon  it ; 
it  would  be  unjust  and  inconsistent  with  all  fairness  that  the  promisee 
should  be  entitled  to  bring  his  action  as  upon  a  wrongful  renunciation 
of  the  contract,  and  yet  to  treat  the  contract  as  still  open  and  existing 
with  regard  to  the  future.    Such  being  the  reason  of  the  Ihing,  the 
authorities  seem  all  to  be  the  same  way.    In  Hochster  t;.  De  la  Tour, 
2  E.  ds  B.  678,  22  L.  J.  (Q.  B.)  455,  Lord  Campbell  thus  expresses  the 
doctrine :  ^*  But  it  is  surely  much  more  rational  and  more  for  the  benefit 
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of  both  parties  that«  after  the  renuDciation  of  the  agreement  by  the  de- 
fendant, the  plaintiff  ahonld  be  at  liberty  to  consider  himself  absolved 
from  any  fatnre  performance  of  it,  retaining  his  right  to  sue  for  any 
damage  he  has  suffered  from  the  breach  of  It.^  In  the  passage  cited 
by  my  brother  Cotton  fW>m  Frost  v.  Knight,  L.  R.  7  Ex.  Ill,  Cockbum, 
C.  J.,  points  out  that  there  are  these  two  aitematives  open  to  the 
promisee,  and  that  it  is  a  condition  essential  to  his  right  to  sue  upon 
a  repudiation  of  the  contract  before  the  time  for  performance  as  upon  a 
breach  that  he  should  thenceforth  treat  the  contract  as  at  an  end  except 
for  the  purpose  of  being  sued  upon.  Such  being  the  doctrine  on  the 
subject,  the  question  arises  whether  it  is  applicable  to  the  case  of  a 
lease.  It  has  been  decided  in  Surplice  v.  Farnsworth,  7  M.  &  6.  576, 
that  a  tenant  could  not  throw  up  his  tenancy  on  the  breach  of  a  stipu- 
lation that  the  landlord  should  put  the  premises  in  repair.  No  one  ever 
yet  heard  of  an  attempt  to  put  an  end  to  a  lease  in  respect  of  a  breach 
of  covenant  except  in  cases  where  the  term  was  made  dependent  upon 
the  performance  of  the  covenant  as  a  condition.  No  case  has  been 
cited  in  which  it  has  been  sought  to  apply  the  doctrine  of  Hochster  v. 
De  la  Tour,  2  £.  &  B.  678, 22  L.  J.  (Q.  B.)  455,  to  such  a  case  as  this,  or 
to  any  case  where  the  promisee  sought  to  keep  open  the  contract  after  the 
alleged  repudiation  by  the  promisor,  and  also  to  sue  for  damages  for 
such  repudiation  as  for  a  breach.  It  is  not  necessary  to  decide  the 
point,  but  I  very  much  doubt  whether  the  doctrine  of  Hochster  v,  De  la 
Tour  is  applicable  in  such  a  case  as  this  between  lessor  and  lessee. 
Apart,  however,  from  this  question,  I  think  that  the  court  below 
were  wrong  with  regard  to  the  inferences  of  fact  which  they  drew. 
The  claim  being  for  wrongful  repudiation  of  the  contract,  it  was 
necessary  that  the  pluntiff's  language  should  amount  to  a  declara- 
tion of  intention  not  to  carry  out  the  contract,  or  that  it  should  be 
such  that  the  defendant  was  Justified  in  inferring  from  it  such  in- 
tention. We  must  construe  the  language  used  by  the  light  of  the 
contract  and  the  circumstances  of  the  case  in  order  to  see  whether  there 
was  in  this  case  any  such  renunciation  of  the  contract.  It  seems  to  me 
that  the  county  court  judge  was  of  the  contrary  opinion,  and,  looking  to 
the  whole  history  of  the  transaction,  I  cannot  say  that  he  was  wrong. 
Unless  the  language  of  the  plaintiff  can  only  reasonably  be  construed  as 
importing  such  renunciation,  I  think  the  court  below  ought  not  to  have 
disregarded  the  finding,  and  treated  what  the  plaintiff  said  as  amount- 
ing to  a  renunciation  of  the  contract  withfn  the  doctrine  to  which  I  have 
alluded.  Further,  assuming  that  there  was  evidence  to  support  a  find- 
ing that  what  the  plaintiff  said  was  a  renunciation  of  the  contract,  there 
does  not  seem  to  me  to  be  a  tittle  of  evidence  to  show  that  the  defend- 
ant ever  elected  to  treat  it  b»  such,  and  all  reason  and  authority,  as  I 
have  said,  appear  to  me  to  show  that  he  must  so  elect  to  treat  it,  in 
order  that  it  may  constitute  a  breach  of  the  contract  It  appears  to 
me,  therefore,  that  the  case  for  the  defendant  entirely  fails.  For 
these  reasons  I  think  that  the  appeal  should  be  allowed. 

Appeal  oUatDed, 
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DINGLEY    AND    ANOTHBB    V.    OLEB    AND    ANOTHUU 
OLER    AND    ANOTHER    V.    DINGLEY    AND    ANOTHBB. 

SuPBEME  Court  of  the  United  States,  Mabch  8,  9  — 

April  5,  1886. 

IBaporUi  in  117  United  States,  490.] 

This  was  an  action  of  assumpsit  brought  by  Dingley  Brothers  in  the 
Superior  Court  of  the  County  of  Kennebec,  in  Maine,  against  W.  M. 
Oler  &  Co.,  of  Baltimore,  to  recover  damages  for  the  alleged  breach  of 
an  agreement,  whereby,  it  was  averred,  the  defendants  undertook  and 
promised,  in  consideration  of  3,245^/^  tons  of  ice  delivered  to  them  by 
the  plaintiffs  in  1879,  to  return  and  deliver  to  the  plaintiffs  the  same 
quantity  of  ice  fh)m  the  defendant's  ice-houses  in  the  year  1880. 

The  case  was  removed  by  the  defendants  into  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine,  when  the  cause  was  put 
at  issue  by  a  plea  of  non  cusumptity  and  was  submitted  to  the  court 
by  the  parties,  the  intervention  of  a  jury  having  been  duly  waived. 

The  court  made  a  special  finding  of  the  facts,  and,  in  pursuance  of 
the  conclusions  of  law  based  thereon,  rendered  Judgment  in  fiivor  of 
the  plaintiffs  for  the  sum  of  $7,885.35. 

Exceptions  were  taken  by  each  party  to  rulings  of  tiie  court,  on 
which  errors  are  assigned,  tJie  cause  being  brought  here  for  review  on 
writs  of  error  sued  out  by  the  respective  parties. 
\  The  court  found*  as  matter  of  fact,  that  late  in  the  season  of  1879. 
the  plaintiffs,  finding  themselves  in  possession  of  a  large  quantity 
ice  undisposed  of,  and  which  threatened  to  be  a  total  loss,  pressed  the 
defendants  to  buy  some  or  all  of  it.  Both  parties  were  dealers  in  ice, 
cutting  it  upon  the  Kennebec  River  and  shipping  it  thence  during  the 
season,  that  is,  while  the  river  was  open. 

The  offers  of  the  plaintiffs  were  rejected,  but  the  defendants,  by  their 
letter  of  Sept  6, 1879,  made  a  counter  offer  to  take  a  cargo  and  ''return 
the  same  to  you  next  year  from  our  houses."  The  plaintiffs,  by  their 
letter  of  September,  1879,  accepted  this  offer,  and  several  cargoes  were 
delivered  upon  the  same  terms ;  the  total  delivery  was  8,245^  tons. 

In  July,  1880,  one  of  the  plaintiffs  spoke  to  one  of  the  defendants 
about  delivering  the  ice,  and  he  replied  that  he  did  not  know  about 
that,  delivering  ice  when  it  was  worth  five  dollars  a  ton,  which  they 
had  taken  when  it  was  worth  fifty  cents  a  ton,  but  he  promised  to  write 
an  answer.  July  7,  1880,  the  defendants  wrote,  repeating  their  objec- 
tions, and  saying,  among  other  things,  ''  we  must,  therefore,  decline  to 
Ship  the  ice  for  you  this  season,  and  claim  our  right  to  pay  yon  for  the 
ice  in  cash  at  the  price  you  offered  other  parties  here  (that  is,  &tty 
cents),  or  give  you  ice  when  the  market  reaches  that  point." 

The  plaintiffs,  July  10,  1880,  wrote  that  they  had  a  right  to  the  ice, 
and  had  sold  it  in  expectation  of  its  delivery,  to  which  the  defendant* 
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answered,  July  15,  1880,  reciting  the  circomstances  of  th«  case  and  the 
hardship  of  such  a  demand,  and  again  denying  the  obligation.  The 
letter  contained  this  sentence :  ^^  We  cannot,  therefore,  comply  with 
your  request  to  deliver  you  the  ice  claimed,  and  i*espectfully  submit 
that  you  ought  not  to  ask  this  of  us,"  &c.,  asking  for  a  reply  or  a  per- 
sonal interview.  Neither  appears  to  have  been  given,  and  this  action 
was  commenced  July  21,  1880.  The  court  further  found  that  ice  was 
worth  five  dollars  a  ton  in  July,  1880,  and  fell  later  in  the  season  to 
two  dollars  a  ton. 

Thereupon  the  court  held,  as  matter  of  law,  that  there  was  a  contract 
executed  by  the  plaintiffs,  and  to  be  executed  by  the  defendants,  who 
were  bound  to  deliver  3,245  iVb  ^Qs  of  ice  fh>m  their  houses  on  the 
Kennebec  River  during  the  year  of  1880 ;  that  the  year  meant  the  ship- 
ping season ;  and  that  the  defendants  had  the  whole  season,  if  they 
chose  to  demand  it,  in  which  to  make  delivery,  and  that  the  letters  of 
July  7  and  15  from  the  defendants  to  the  plaintiffs  contained  an  un- 
equivocal refusal  to  deliver  any  ice  during  the  season ;  that  the  defend- 
ants having  unqualifiedly  refused  to  ship  the  ice,  this  action  could  be 
maintained,  though  brought  before  the  close  of  the  season,  but  that  the 
damages  were  not  to  be  reckoned  by  the  price  of  ice  in  July ;  that 
what  the  plaintiflb  lost  was  8,245|^  tons  of  ice  some  time  during  the 
season ;  that  the  price  of  ice  went  down  after  July  to  two  dollars  a 
ton,  and  the  measure  of  damages  must  be  reckoned  at  this  rate,  frith 
interest  fh>m  the  date  of  the  writ 

To  these  conclusions  of  law  the  plaintiflb  below  excepted,  contending 
that  the  right  to  fix  the  time  for  delivery  under  the  contract  had  vested 
in  them,  that  it  was  properly  exercised  by  their  demand  in  July,  1880, 
that  the  refusal  to  deliver  at  that  time  constituted  the  breach  of  the 
contract  by  the  defendants,  and  fixed  the  damages  at  $5  per  ton,  the 
market  value  of  the  ice  on  that  day. 

The  defendants  below  excepted,  contending  on  their  part  that  the 
letters  of  July  7  and  15  did  not  constitute  an  unequivocal  refhsal  to 
deliver  any  ice  during  the  season,  amounting  to  a  renunciation,  and,  in 
that  sense,  a  breach  of  the  contract ;  and  that  the  action  was  prema- 
turely brought,  the  right  of  action,  if  any,  not  accruing  until  after  the 
expiration  of  the  period  within  which,  by  the  terms  of  the  contract,  they 
had  the  option  to  deliver. 

The  letter  of  July  7,  1880,  firom  the  defendants  to  the  plaintiffs,  waa 
as  follows :  — 

Baltixobb,  Md.,  July  7,  1880. 
Messrs.  Dingley  Bros.y  Oardiner,  Me, : 

DsAB  SiBS, — As  per  promise  of  our  W.  M.  O.,  we  write  you  con- 
cerning the  ice  we  got  from  you  last  falL  We  have  before  us  the  whole 
of  the  correspondence  on  that  head,  and  note  throughout  the  same  that 
you  promise  to  stand  between  us  and  any  loss.  We  quote  from 
yours  of  Sept  9,  1879,  on  this  head,  as  follows :  ^^  In  fact,  we  do  not 
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propose  for  joa  to  become  losers  on  accoonf  of  extending  ns  tMs 
accommodation .  *' 

Oor  W.  H.  O.  does  not  remember  your  having  spoken  to  him  while 
at  Gardiner  about  your  intention  of  selling  the  ice^  and  was  very  much 
surprised  when  informed  that  you  had  done  so. 

We  are  very  sorry  indeed  that  this  question  should  have  arisen 
between  us,  who  have  been  on  such  friendly  terms  hitherto,  but  we  feci 
that  it  is  not  Just  or  equitable  for  you  (in  consideration  of  the  ice  being 
used  by  us  only  upon  your  earnest  solicitation,  and  upon  your  represen* 
tation  that  you  would  lose  the  whole  unless  we  assisted  3'ou  by  taking 
some)  to  expect  us  to  give  you  ice  now,  worth  $5.00  per  ton,  when  we 
have  letters  of  yours  offering  the  ice  that  we  got  at  fifty  cents  per  ton. 
We  must,  therefore,  decline  to  ship  the  ice  for  you  this  season,  and 
claim  as  our  right  to  pay  you  for  the  ice,  in  cash,  at  the  price  you 
offered  it  to  other  parties  here,  or  give  you  ice  when  the  market  reaches 
that  point  Again  expressing  our  sincere  regret  that  any  complication 
should  arise  between  us,  and  assuring  you  of  our  innocence  in  the 
matter^  we  are, 

Yours  truly,  W.  M.  Oler  A  Co. 

The  letter  was  answered  by  Dingley  Broa  on  July  10,  as  follows : 

Gabdinsb,  July  10,  1880. 
JdesiTs.  FF!  Jf.  Oler  Jb  Co>,  Baltimore: 

Dbab  Sibs, — Yours  of  7th  is  in  hand,  and  we  must  say  the  condih 
sion  yon  have  come  to  greatly  astonishes  us. 

Our  sole  object  in  making  this  exchange,  no  one  knows  better  than 
yourselves,  was  to  tide  us  over  to  such  a  time  during  this  season  as  the 
ice  could  be  marketed  at  some  reasonable  figure,  and  in  confirmation  of 
this  we  refer  you  to  your  proposition,  made  under  date  of  September 
6,  viz. :  — 

^^It  would,  of  course  be  more  convenient  for  us  to  ship  this  cargo 
fiK>m  our  own  houses ;  but  remembering  past  favors,  we  feel  inclined 
to  assist  3'ou  in  your  present  difficulty,  and  will  load  this  cargo  fiom 
your  house,  should  our  terms  be  agreeable  to  you. 

^'  We,  of  course,  do  not  entertain  the  idea  of  buying,  having  a  super> 
abundance  on  hand,  but  will  take  this  cargo  and  return  same  to  you 
next  year  from  our  houses." 

Upon  this  we  have  acted,  and  in  the  utmost  good  faith  made  sale  of 
the  ice ;  and  now,  after  all  of  this,  and  having  refused  to  buy  it  your- 
selves, for  you  to  ask  a  postponement  in  the  delivery,  seems  to  us 
hardly  right. 

Now,  whatever  the  final  settlement  of  this  matter  is  to  be,  we 
want  you  to  fill  our  order ;  otherwise  we  cannot  tell  what  the  result 
might  be. 

It  is  not  in  our  minds  to  do  otherwise  than  right  with  any  one,  and 
certainly  with  yourselves ;  and  it  is  our  great  desire  not  to  get  com« 
plicated  with  the  third  party  in  that  matter,  and  assure  you  that  your 
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regrets  cannot  exceed  oars  that  there  should  haye  arisen  any  difference 
of  opinion  concerning  this  affair,  and  certain  it  is  that  neither  of  us 
can  afford  to  do  wrong  by  the  other  in  it ;  and  hoping  yon  will  take  a 
more  favorable  view  upon  further  reflection,  we  remain, 

Truly  yours,  Dinolkt  Bros. 

The  defendant's  letter  of  July  15th  was  in  reply  to  this,  and  was 
as  follows :  — 

Baltdcobx,  Md.,  July  15,  1880. 

Me89rs,  Dingley  BroB,^  Oardiner^  Me.: 

Gentlkmem,  —  Tours  of  10th  duly  received,  and  in  reply  would  state 
that  our  desire  to  do  right  is  quite  as  sincere  and  earnest  as  your  own, 
and  that  we  regret  our  inability  to  see  the  matter  referred  to  in  the 
same  form  in  which  you  state  it.  The  case,  briefly  stated,  appears  to 
us  thus,  as  we  think  the  correspondence  of  last  year  will  show :  being 
very  much  troubled  with  the  quantity  of  ice  left  on  your  hands  by  an 
unfortunate  contract  with  the  Messrs.  Barker,  you  repeatedly  urged 
and  importuned  us  to  help  you  out,  and  promised  us  if  we  would  do  so 
that  no  loss  should  result  to  us  fh)m  the  transaction.  Under  these 
assurances  we  at  length  agreed,  purely  for  your  accommodation  and 
relief,  to  take  one  cargo,  and  later,  under  the  same  influences,  took 
more.  Now  you  ask  us,  at  a  time  when  we  are  pressed  by  our  sales 
and  by  short  supply,  threatening  us  and  others,  to  deliver  to  you  the 
equivident  in  tons  of  the  ice  taken  from  you  under  the  circumstances 
stated.  This  does  not  seem  to  us  to  be  fair,  and  certainly  does  not 
oomport  or  agree  in  any  way  with  your  agreement  to  protect  us  fh>m 
loss  by  means  of  the  favor  we  were  intending  to  do  you.  We  are 
reluctant  to  have  a  disagreement  or  difference  of  opinion  with  old 
friends ;  but  regard  it  our  duty  to  protect  our  own  interests,  always, 
however,  with  a  proper  r^ard  to  the  dictates  of  right  We  cannot, 
therefore,  comply  with  your  request  to  deliver  to  you  the  ice  claimed, 
and  respectfully  submit  that  you  ought  not  to  ask  this  of  us  in  view  of 
the  facts  stated  herein  and  in  ours  of  the  7th. 

You  do  not  reply  to  our  arguments,  but  simply  ask  us  to  surrender 
our  well-formed  opinion. 

Can  you  reasonably  ask  us  to  do  this? 

Is  not  your  usually  clear  and  equitable  Judgment  clouded  by  the 
manifest  considerations  of  self-interest  pressing  upon  you  ? 

We  beg  you  to  consider  anew  all  the  circumstances  of  the  transaction 
and  your  assurances  to  us  as  inducements  to  make  it  with  you,  and 
cannot  doubt  that  you  will  be  led  thereby  to  admit  that  your  request  is 
not  reasonable.  We  will  be  glad  to  hear  from  you  in  reply,  but  would 
be  more  pleased  to  have  a  personal  interview,  and  venture  to  surest 
that  you  come  here  for  the  purpose.  Our  business  is  now  more  active 
and  confining  than  ever  before.  We  are  deprived  of  the  services  of 
W.  Greo.,  and  therefore  cannot  come  to  see  you. 

With  regards,  we  are, 

Tours  truly,  W.  M.  Olkb  ^  Co. 
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To  this  DO  answer  was  returned,  and  the  present  suit  was  brought 
six  days  after  its  date. 

Mr.  OrmUe  Dewey  BaJeer^  for  Dingley  and  another. 

Mr.  Bernard  Carter^  for  Oler  &  Co. 

Mr.  Justice  Matthews,  after  stating  the  case  as  aboye  reported, 
delivered  the  opinion  of  the  court :  — 

We  agree  in  opinion  with  the  Circuit  Court,  that  according  to  the 
terms  of  the  contract,  the  defendants  had  the  option  of  delivering  the 
ice  contracted  for  at  any  time  during  the  whole  shipping  season  of 
1880,  giving  to  the  plaintiffs  reasonable  notice  of  the  time  when  fixed, 
and  an  opportunity  to  prepare  for  receiving  and  taking  it  away  fh>m 
the  defendants'  houses.  The  language  of  the  contract  was  that  the 
defendants  were  to  ^^  return  the  same  (the  ice)  to  you  next  year  from 
our  houses."  '*  Next  year/*  it  is  not  denied,  means  the  shipping  season  of 
1880,  during  which  navigation  was  open,  and  in  time  for  the  plaintiffs, 
on  notice,  to  obtain  vessels,  send  them  to  the  ice  houses  for  loading, 
and  get  out  of  the  river  before  it  was  closed  to  navigation.  The  de- 
fendants were  to  deliver,  and  although  that,  under  the  circumstances, 
required  nothing  on  their  part  but  to  be  ready  for  the  plaintiffs  to  re- 
ceive and  load  on  their  vessels,  that  state  of  readiness  might  depend 
upon  other  engagements  of  the  defendants  in  respect  to  ice  in  the  same 
houses,  so  that  they  had  the  right  under  the  terms  of  the  contract  to 
consult  their  convenience  as  to  the  particular  day  when  they  would 
fhmish  to  the  plaintiffs  the  ice  for  shipment.  The  first  and  principal 
act  to  be  done  under  the  contract  was  to  be  done  by  the  defendants, 
that  is,  the  delivery,  and  the  words  of  the  agreement  are  fiilly  satisfied 
when  that  is  done  at  any  reasonable  time  within  the  season  of  1880. 
And  this  confers  upon  the  defendants,  bound  to  make  the  delivery,  the 
choice  of  the  time  within  the  period  permitted  by  the  contract.  Wheeler 
V.  New  Brunswick  A  Canada  Railroad  Co.,  115  U.  S.  29. 

We  differ,  however,  from  the  opinion  of  the  Circuit  Court  that  the 
defendants  are  to  be  considered,  from  the  language  of  their  letters 
above  set  out,  as  having  renounced  the  contract  by  a  refusal  to  perform, 
within  the  meaning  of  the  rule  which,  it  is  assumed,  in  such  a  case, 
confers  upon  the  plaintiffs  a  right  of  action  before  the  expiration  of  the 
contract  period  for  performance.  We  do  not  so  construe  the  corre- 
spondence between  the  parties.  In  the  letter  of  July  7  the  defendants 
say :  ^'  We  must,  therefore,  decline  to  ship  the  ice  for  you  this  season, 
and  claim  as  our  right  to  pay  you  for  the  ice,  in  cash,  at  the  price  you 
offered  it  to  other  parties  here,  or  give  you  ice  when  the  market  reaches 
that  point."  Although  in  this  extract  they  decline  to  ship  the  ice  that 
season,  it  is  accompanied  with  the  expression  of  an  alternative  intention, 
and  that  is,  to  ship  it,  as  must  be  understood,  during  that  season,  if  and 
when  the  market  price  should  reach  the  point  which,  in  their  opinion,  the 
plaintiffs  ought  to  be  willing  to  accept  as  its  fair  price  between  them.  It 
was  not  intended,  we  think,  as  a  final  and  absolute  declaration  that  the 
contract  must  be  regarded  as  altogether  off,  so  far  as  their  performance 
was  concerned,  and  it  was  not  so  treated  by  the  plaintiffs.    For,  in  their 


240  DIKGLET  V.  OLSB.  [CHAP.  Y« 

answer  of  Jaly  10,  they  repeat  their  demand  for  deliyeiy  immediately, 
epeak  of  the  letter  of  the  7th  instant  as  asking  **  for  a  postponement  of 
the  delivery,"  urge  them  ^^  to  fill  our  order,"  and  close  with  ^'hoping 
you  (the  defendants)  will  take  a  more  favorable  view  upon  further 
reflection,"  Ac.  Here  certainly  was  a  locus  penitentim  conceded  to  the 
defendants  by  the  plaintiffs  themselves,  and  a  request  for  ftirther  con* 
sideration,  based  upon  a  renewed  demand,  instead  of  abiding  by  and 
standing  upon  the  previous  one. 

Accordingly,  on  Jul}'  15,  the  defendants  replied  to  the  demand  for  an 
immediate  delivery  to  meet  the  exigency  of  the  plaintiffs'  sale  of  the 
same  ice  to  others,  and  the  letter  is  evidently  and  expressly  confined  to 
an  answer  to  the  particular  demand  for  a  delivery  at  that  time.  They 
accordingly  say :  ^^  Now  you  ask  us  at  a  time  when  we  are  pressed  by 
our  sales,  and  by  short  supply  threatening  us  and  others,  to  deliver  to 
you  the  equivalent  in  tons  of  the  ice  taken  from  you  under  the  dream- 
stances  stated.  This  does  not  seem  to  us  to  be  fair,"  Ac.  ^'We 
cannot,  therefore,  comply  with  your  request  to  deliver  to  you  the  ice 
claimed,  and  respectfblly  submit  that  you  ought  not  to  ask  this  of  us  in 
view  of  the  facts  stated  herein  and  in  ours  of  the  7th."  This,  we  think, 
is  very  far  from  being  a  positive,  unconditional,  and  unequivocal  decla- 
ration of  fixed  purpose  not  to  perform  the  contract  in  any  event  or  at 
any  time.  In  view  of  the  consequences  sought  to  be  deduced,  and 
claimed  as  a  matter  of  law  to  follow,  the  defendants  have  a  right  to 
claim  that  their  expressions,  sought  to  be  converted  into  a  renunciation 
of  the  contract,  shall  not  be  enlarged  by  construction  beyond  their  strict 
meaning. 

The  view  taken  by  the  Circuit  Court  of  the  correspondence  and 
conduct  of  the  parties,  and  which  we  hold  to  be  erroneous,  brought 
the  case  within  the  rule  laid  down  by  the  English  courts  in  Hochster 
V.  De  la  Tour,  2  £.  <&  B.  678 ;  Frost  v.  Knight,  L.  R.  7  £x.  Ill ; 
Danube  &  Black  Sea  Railway  Co.  v.  Xenos,  11  C.  B.  (n.  s.)  152,  and 
which,  in  Roper  v.  Johnson,  L.  R.  8  C.  P.  167,  178,  was  called  a  novel 
doctrine,  followed  by  the  courts  of  several  of  the  States ;  Crabtree  v. 
Messersmith,  19  Iowa,  179 ;  Holloway  v.  Griffith,  32  Iowa,  409  ;  Fox  v. 
Kitton,  19  111.  519  ;  Chamber  of  Commerce  v.  Sollitt,  43  111.  519 ;  Dugan 
V.  Anderson,  36  Md.  567 ;  Burtis  v.  Thompson,  42  N.  Y.  246,^  but  dis- 
puted and  denied  by  the  Supreme  Judicial  Court  of  Massachusetts  in 
Daniels  v.  Newton,  114  Mass.  530,  and  never  applied  in  this  court. 
Accordingly,  the  right  to  maintain  the  present  action  was  justified  upon 
the  principle  supposed  to  be  established  by  those  cases. 

1  Now  followed  by  the  Federal  Coarts,  Roehm  v,  Horst,  17S  U.  S.  1,  affirming  91 
Ped.  Rep.  (C.  C.  A.)  345,  which  affirmed  84  Fed.  Rep.  565 ;  Gran  v.  McVicker,  8  Bim. 
18;  Dinglejr  v.  Oler,  11  Fed.  Rep.  372;  Fom,  &c.  Co.  v.  Ballock,  59  Fed.  Rep.  83,  87; 
MarkB  v.  Van  Eeghen,  85  Fed.  Rep.  (C.  C.  A.)  853.  The  Supreme  Court  long  re* 
mained  apparently  undecided.  Cleveland  Rolling  MiU  v.  Rhodes,  121  U.  S.  255,  264; 
Pierce  v.  Tennessee,  &c.  R.  R.  Co.,  173  U.  S.  1,  12.  See  also  Edward  Hines  Lumber 
Co.  V.  AUey,  73  Fed.  Rep.  (C.  C.  A.)  603. 

Clark  V.  National  Benefit  Co.,  67  Fed.  Rep.  222,  must  now  be  regarded  as  orermled. 
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The  coDBtruction  we  place  upon  what  passed  between  the  parties 
renders  it  unnecessary  for  as  to  discuss  or  decide  whether  the  doctrine 
of  these  authorities  can  be  maintained  as  applicable  to  the  class  of  cases 
to  which  the  present  belongs ;  for,  upon  that  construction,  this  case 
does  not  come  within  the  operation  of  the  rule  invoked. 

In  Smoof  s  case,  15  Wall.  86,  this  court  quoted  with  approval  the 
qualifications  stated  by  Benjamin  on  Sales,  1st  ed.  424,  2d  ed.  §  568, 
that  "  a  mere  assertion  that  the  party  will  be  unable,  or  will  refuse  to 
perform  his  contract,  is  not  sufficient ;  it  must  be  a  distinct  and  un- 
equivocal absolute  refusal  to  perform  the  promise,  and  must  be  treated 
and  acted  upon  as  such  by  the  party  to  whom  the  promise  was  made ; 
for,  if  he  afterwards  continue  to  urge  or  demand  a  compliance  with  the 
contract,  it  is  plain  that  he  does  not  understand  it  to  be  at  an  end." 

We  do  not  find  any  such  refusal  to  have  been  given  or  acted  upon  in 
the  present  case,  and  the  facts  are  not  stronger  than  those  in  Avery  v. 
Bowden,  5  E.  &  B.  714,  s.  c.  6  E.  <&  B.  958,  which  were  held  not  to 
constitute  a  breach  or  renunciation  of  the  contract  The  most  recent 
English  case  on  the  subject  is  that  of  Johnstone  v.  Milling,  in  the  Court 
of  Appeals,  16  Q.  B.  D.  460,  decided  in  January  of  the  present  year, 
which  holds  that  the  words  or  conduct  relied  on  as  a  breach  of  the  con- 
tract by  anticipation  must  amount  to  a  total  refusal  to  perform  it,  and 
that  that  does  not  by  itself  amount  to  a  breach  of  the  contract,  unless 
so  acted  upon  and  adopted  by  the  other  party. 

The  present  action  was  prematurely  brought  before  there  had  been  a 
breach  of  the  contract,  even  in  tliis  sense,  by  the  defendants ;  for  what 
they  said  on  July  15  amounted  merely  to  a  refusal  to  oomply  with  the 
particular  demand  then  made  for  an  immediate  delivery. 

n^  judgmerU  i«  ctccardingly  reversed  upon  the  writ  of  error  eued 
Ota  by  the  defendants  beloto^  and  the  cause  remanded,  with  in- 
structions to  take  further  proceedings  therein  according  to  law  ; 
and  upon  the  writ  of  error  of  plaintiffs  below  judgment  wiU  be 
given  that  they  take  nothing  by  their  writ  of  error. 


THOMAS  J.  DANIELS  v.  SAMUEL  P.  J.  NEWTON. 
ScPREHE  Judicial  Court  of  MASSACHusErrs,  Januabt  Tbbx,  1874» 

[Reported  m  114  MeusaehusetU,  530.] 

Wells,  J.  This  action  is  for  breach  of  an  agreement  in  writing, 
under  seal,  for  the  purchase  of  certain  land  from  the  plaintiff  by  the 
defendants.  The  time  for  performance  is  indicated  by  two  clauses,  — 
one  that  ^'  said  premises  are  to  be  conveyed  within  thirty  days  from 
this  date ; "  the  other  that  ^^  in  case  the  said  parties  of  the  second  part 
should  fail  to  sell  their  estate  at  the  expiration  of  the  thirty  days,  then 
we  agree  to  extend  this  agreement  for  thirty  days."  The  inference 
VOL.  u.  — 16 
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from  the  latter  dause  is  that  the  defendants  were  to  have  the  whole 
thirty  days  for  performance  on  their  part,  and,  in  the  contingency  men- 
tioned, thirty  days  more.  Sacb  was  the  effect  given  to  the  terms  of 
the  written  instrument,  by  the  mling  at  the  trial,  and  we  think 
correctly. 

The  plaintiff  relied  apon  a  supposed  breach  of  the  agreement  by  the 
defendants  within  the  thirty  days ;  to  wit,  May  29,  — the  writing  being 
dated  May  15,  —  and  thereupon  had  brought  his  action  May  30.  The 
ruling  of  the  court  upon  this  point  was  that  if  the  defendants  '^  fixed  a 
day,  within  said  thirty  days,  for  the  performance  of  said  agreement  by 
the  respective  parties,  and  the  plaintiff  was  then  ready  to  perform  his 
part,  and  the  defendants  then  refused  absolutely  to  perform  said  agree- 
ment on  their  part,  then  or  at  any  other  time,  that  would  be  a  breach 
of  the  agreement  on  their  part  for  which  the  plaintiff  can  maintain  this 
action." 

We  do  not  understand  this  ruling  to  have  been  based  upon  the  sup- 
position of  an  oral  agreement  in  regard  to  the  time  of  performance 
varying  the  terms  of  the  written  instrument  as  an  executor^'  contract. 
It  would  have  been  clearly  erroneous  in  that  aspect ;  first,  because  no 
such  substituted  agreement  is  set  forth  in  the  declaration ;  secondly, 
because  such  an  oral  agreement  in  regard  to  land  would  be  within  the 
Statute  of  Frauds,  and  could  not  be  so  enforced. 

Subsequent  oral  agreements  in  regard  to  the  mode  and  time  of  per- 
formance of  written  contracts  relating  to  land  are  doubtless  admissible 
to  affect  the  question  whether  the  conduct  of  either  party,  as  proved, 
constitutes  a  breach  of  his  written  agreement  In  that  aspect,  the  evi- 
dence adduced  by  the  plaintiff  in  this  case  was  competent,  and  might 
have  warranted  the  jury  in  finding  a  breach  of  the  contract  by  the 
defendants,  if  they  did  not  revoke  their  refhsal  within  the  thirty  days, 
even  without  any  fhrther  offer  to  perform  on  the  part  of  the  plaintiff. 

The  action  having  been  brought  immediately  upon  the  refusal,  and 
within  the  time  allowed  for  performance  by  the  terms  of  the  written 
contract  sued  upon,  the  effect  of  the  ruling  was  that  an  absolute  refhsal 
of  performance,  purporting  and  intended  to  be  a  refhsal  to  fhlfil  tha 
contract  at  any  time,  would  be  of  itself  a  breach  of  a  contract  for  acts 
to  be  done  within  a  time  not  yet  expired,  so  that  an  action  would  lie 
forthwith.  The  proposition  involved  in  this  ruling,  to  wit,  that  there 
may  be  a  breach  of  contract,  giving  a  present  right  of  action,  before 
the  performance  is  due  by  its  terms,  seems  to  have  been  adopted  by 
recent  English  decisions.  Frost  v.  Knight,  L.  R  7  £x.  Ill  (1872); 
Hochster  v.  De  la  Tour,  2  E.  &  B.  678  (1853). 

It  is  said  to  be  applicable,  not  only  in  cases  where  performance  has 
been  rendered  impossible  by  the  voluntary  conduct  of  the  party,  as  in 
agreements  for  marriage  or  conveyance  of  land  by  marriage  or  convey- 
ance to  another,  and  bj'  way  of  exception  to  the  general  rule  formerly 
maintained,  but  to  the  full  extent  of  a  general  rule  ;  so  that  an  absolute 
and  unqualified  declaration  of  a  purpose  not  to  fulfil  or  be  held  by  the 
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contract,  made  by  one  party  to  the  other,  may  be  treated  as  of  itself  a 
present  breach  of  the  contract  by  repudiation,  as  well  before  as  after 
the  time  stipulated  for  its  fulfilment  by  such  party.  The  point  was 
elaborately  discussed  in  Frost  v.  Knight  by  Lord  Chief  Justice  Codi:- 
bum ;  and  the  principle  evolved  is  expressed  in  these  propositions  on 
page  114 :  — 

^^  The  promisee  has  an  inchoate  right  to  the  performance  of  the  bar- 
gain, which  becomes  complete  when  tlie  time  for  performance  has 
arrived.  In  the  mean  time  he  has  a  right  to  have  the  contract  kepi 
open  as  a  subsisting  and  effective  contract  Its  unimpaired  and  unim* 
peached  efficacy  may  be  essential  to  his  interests.  His  rights  acquired 
under  it  may  be  dealt  with  by  him  in  various  ways  for  his  benefit  and 
advantage.'' 

'^  The  contract  having  been  thus  broken  by  the  promisor  and  treated 
as  broken  by  the  promisee,  performance  at  the  appointed  time  becomes 
excluded,  and  the  breach  by  reason  of  the  future  non-performance 
becomes  virtually  involved  in  the  action  as  one  of  the  consequences  of 
the  repudiation  of  the  contract ;  and  the  eventual  non-performance  may 
therefore,  by  anticipationi  be  treated  as  a  cause  of  action,  and  damages 
be  assessed  and  recovered  in  respect  of  it^  though  the  time  for  perform- 
ance may  yet  be  remote." 

The  first  of  these  two  propositions  would  apply  with  peculiar  force 
to  commercial  paper,  especially  if  its  repudiation  by  the  maker  were 
made  publia  We  see  do  reason  for  a  distinction  which  should  exclude 
it  from  the  same  rule  that  applies  to  other  promises  in  writing,  in 
respect  to  what  will  constitute  a  breach  of  the  principal  contract  between 
the  maker  and  payee.  We  are  not  aware,  however,  that  any  decision 
has  carried  out  the  rule  by  applying  it  to  such  contracts ;  and  we  doubt 
if  the  learned  jurists  who  propounded  it  would  have  been  willing  to 
follow  it  to  that  extent. 

The  doctrine  has  never  been  adopted  in  this  Commonwealth,  nor  has 
it  received  any  recognition,  so  far  as  we  are  able  to  learn,  beyond  that 
in  Heard  v.  Bowers,  23  Pick.  455,  460.  The  court  in  that  case  refer  to 
Ford  V.  Tiley,  6  B.  dc  C.  325,  327,  and  5  Vin.  Ab.  224 ;  the  doctrine 
announced  in  Ford  v.  TQey  being,  as  it  appears  to  us,  an  erroneous 
application  of  the  maxims  contained  in  Viner. 

A  renunciation  of  the  agreement,  by  declarations  or  inconsistent  con- 
duct, before  the  time  of  performance,  may  give  cause  for  treating  it  as 
rescinded,  and  excuse  the  other  party  from  making  ready  for  perform- 
ance on  his  part,  or  relieve  him  from  the  necessity  of  offering  perform- 
ance in  order  to  enforce  his  rights.  It  may  destroy  all  capacity  of  the 
party,  so  disavowing  its  obligations,  to  assert  rights  under  it  afterwards, 
if  the  other  party  has  acted  upon  such  disavowal.  But  we  are  unable 
to  see  how  it  can  of  itself  constitute  a  present  violation  of  any  legal 
rights  of  the  other  party,  or  confer  upon  him  a  present  right  of  action. 
An  executory  contract  ordinarily  confers  no  title  or  interest  in  the  sub- 
ject-matter of  the  agreement   Until  the  time  arrives  when,  by  the  terms 
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of  the  agreement,  he  is  or  might  be  entitled  to  its  performance,  he  can 
suffer  no  injury  or  deprivation  which  can  form  a  ground  of  damages. 
There  is  neither  vioUtion  of  right  nor  loss  upon  which  to  found  an 
action.  The  true  rule  seems  to  us  to  be  that  in  order  to  charge  one  in 
damages  for  breach  of  an  executory  personal  contract,  the  other  party 
must  show  a  refusal  or  neglect  to  perform,  at  a  time  when  and  under 
conditions  such  that  he  is  or  might  be  entitled  to  require  performance. 
Frazier  v.  Cushman,  12  Mass.  277;  Pomroy  v.  Gold,  2  Met  500; 
Hapgood  V,  Shaw,  105  Mass.  276 ;  Carpenter  v.  Holcomb,  105  Mass. 
280.  Such  undoubtedly  was  the  interpretation  of  the  common  law  in 
all  the  earlier  decisions.  Phillpotts  v,  Evans,  5  M.  &  W.  475 ;  Ripley 
V.  M'Clure,  4  Ezch.  345 ;  Lovelock  v.  Franklyn,  8  Q.  B.  371. 

The  case  of  Ford  v.  Tiley,  6  B.  &  C.  325,  cited  in  Heard  v.  Bowers, 
was  an  action  on  an  agreement  of  the  defendant  that  he  would,  as  soon 
as  he  should  become  possessed  of  a  certain  public  house,  execute  a 
lease  thereof  to  the  plaintiff  for  a  term  of  years  from  December  21, 
1825.  There  was  in  fact  an  outstanding  lease  of  the  premises  to 
another,  to  expire  at  midsummer,  in  1827.  Before  that  term  expired 
the  defendant  joined  with  the  trustees,  who  held  the  legal  title,  in  a 
lease  to  another  party  for  twenty-three  years.  It  was  held  to  be  a 
breach  of  his  agreement  with  the  plaintiff,  for  which  an  action  would  lie 
at  once ;  because  the  defendant  had  given  up  his  right  to  have  the  pos- 
session, and  put  it  out  of  his  power,  so  long  as  his  own  lease  for  twenty- 
three  years  should  last  It  does  not  appear  that  the  suit  was  brought 
before  December  21, 1825  ;  nor  that  the  time  when  the  defendant  would 
become  possessed  was  mentioned  in  the  agreement  It  was  not  the 
case  of  an  i^reement  to  make  a  lease  at  a  named  future  day.  The  out- 
standing lease  was  an  extrinsic  fact,  merely  affecting  the  occurrence  of 
the  contingency  upon  which  the  performance  of  the  agreement  de- 
pended ;  it  had  no  other  force  in  tiie  contract  When,  therefore,  the 
defendant  made  a  lease  to  a  stranger  he  could  no  longer  say  that  he 
was  prevented  fh>m  becoming  possessed  by  the  outstanding  previous 
lease,  because  he  had  put  it  out  of  his  power  to  come  into  possession  if 
that  were  surrendered  or  otherwise  terminated.  The  plaintiff's  right  to 
have  a  lease  presently  was  subject  only  to  a  contingency  of  which  the 
defendant  had  no  longer  the  ability  to  avail  himself.  The  judgment 
accords  with  the  rule  we  have  indicated.  But  in  giving  judgment, 
Bayley,  J.,  citing  1  RoL  Ab.  248,  5  Vin.  Ab.  225,  21  Ed.  IV.  55,  and 
Co.  Litt  221  b,  proceeds  to  say :  '^  Now,  if  the  feoffment  of  a  stranger 
before  the  day  be  a  breach  of  a  condition  to  enfeoff  J.  S.  at  a  given 
day,  the  granting  of  a  lease  to  a  stranger  before  the  day  will  be  a 
breach  of  a  contract  to  grant  a  lease  to  J.  8.  at  a  given  day,  and  a/or- 
tiori  will  be  a  breach  so  long  as  the  lease  to  such  stranger  remains  in 
force." 

It  seems  to  us,  however,  that  the  reasoning  from  conditions  of  for- 
feiture or  defeasance  to  executory  contracts  is  illogical.  If  one,  having 
an  estate  on  condition,  by  his  own  act  in  dealing  with  the  estate,  puts 
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it  out  of  his  power  to  perform  or  oomply  with  the  conditioiii  he  does 
what  is  inconsistent  with  the  terms  upon  which  alone  he  has  the  estate, 
and  his  grantor  may  re-enter,  even  before  the  time  of  stipulated  per- 
formance, not  because  of  a  new  right  acquired  by  the  terms  of  the 
agreement,  but  because  the  right  of  the  other  party  haying  become  for- 
feited or  extinguished  by  his  breach  of  the  condition,  or  violation  of 
the  terms  of  his  tenancy,  the  grantor  or  feoffor  is  restored  to  his  former 
estate  and  right.  It  is  by  virtue  of  that  right  or  title  that  he  enters, 
the  other  party  being  no  longer  able  to  avail  himself  of  his  conditional 
estate  or  right.  The  analogy  holds  good  if  the  plaintiff's  right  to 
require  performance  of  the  agreement  awaits  only  a  contingency  which 
the  defendant  removes  by  making  it  impossible,  which  was  the  real  case 
in  Ford  v.  Tiley.  It  gives  no  support  to  the  very  different  proposition 
that,  in  a  contract  to  be  performed  on  a  given  day,  the  voluntary  dis- 
ability of  one  party  will  entitle  the  other  to  require  performance,  or  to 
have  an  action  for  non-performance,  before  that  day  arrives. 

The  distinction  is  recc^ized  by  the  authorities  referred  to  by  Mr. 
Justice  Bayley.  Lord  Coke  says :  *^  And  herein  a  diversity  is  to  be 
observed  between  a  disability  for  a  time  on  the  part  of  the  feoffee  and 
a  disability  for  a  time  on  the  part  of  the  feoffor."  In  the  one  case, 
albeit  '*  a  certain  day  be  limited,  yet  the  feoffee  being  once  disabled  is 
ever  disabled."  *^  And  the  reason  of  the  diversity  is,  for  that,  as  Lit- 
tleton saith,  maintenant  by  the  disability  of  the  feoffee,  the  condition  is 
broken,  and  the  feoffor  may  enter,  but  so  it  is  not  by  the  disability  of 
the  feoffor  or  his  heirs ;  for  if  they  perform  the  condition  within  the 
time,  it  is  sufScient,  for  that  they  may  at  any  time  perform  the  condition 
before  the  day."    Co.  Litt  221  b ;  6  Vin.  Ab.  224,  Condition,  B.  c 

We  have  examined  with  care  the  opinions  of  Lord  Chief  Justice 
Cockbum  in  Frost  v.  Knight,  and  of  Lord  Campbeil  in  Hochster  v.  De  la 
Tour,  and  we  are  not  convinced  that  the  conclusions  at  which  they 
arrive  are  founded  in  sound  principles  of  Jurispnidence,  or  sustained  by 
the  authorities  cited  in  their  support 

Frost  V.  Knight  was  an  action  upon  a  promise  to  marry  the  plaintiff 
on  the  death  of  the  defendant's  father.  The  defendant  broke  off  the 
engagement  by  announcing  his  intention  not  to  fulfil  his  promise.  The 
action  was  brought  without  waiting  lor  the  death  of  the  defendant's 
father.  The  plaintiff  having  recovered  a  verdict.  Judgment  was  ar- 
rested by  the  Court  of  Exchequer ;  but  on  error  it  was  held,  in  the 
Exchequer  Chamber,  that  she  was  entitled  to  retain  the  verdict.  The 
Lord  Chief  Justice  cites  Lovelock  v,  Franklyn,  8  Q.  B.  371,  and  Short 
V.  Stone,  8  Q.  B.  358,  as  having  '^  established  that  where  a  part}'  bound 
to  the  performance  of  a  contract  at  a  future  time,  puts  it  out  of  his 
own  power  to  fulfil  it,  an  action  will  at  once  lie."  Neither  decision 
cited  establishes  that  proposition,  where  a  definite  time  for  performance 
is  appointed  by  the  terms  of  the  contract ;  but  only  where  the  plaintiff 
was  entitled  to  require  performance  upon  some  previous  act  or  request 
which  the  conduct  of  the  defendant  has  dispensed  with. 
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Short  t^.  Stone  was  upon  a  promise  to  marry  the  plaiDtiff  *^  within  a 
reasonable  time  after  request"  The  defendant  married  another,  and 
this  was  alleged  as  the  breach.  It  was  held  that  request  was  not 
necessary,  and  need  not  be  alleged.  It  was  rendered  unavailing,  and 
therefore  unnecessary*,  by  the  act  of  the  defendant^  which  was  of  itself 
a  breach  of  the  contract  by  rendering  performance  impossible.  No 
question  arose,  or  could  arise,  whether  the  action  was  premature, 
because  there  was  no  future  time  certain  for  performance.  The  defend- 
ant had  made  the  only  limit  of  time  impossible. 

Lovelock  r.  Franklyn  was  upon  an  agreement  to  assign  a  lease,  at 
any  time  within  seven  years,  upon  payment  of  a  sum  named.  The 
decision  is  explicitly  upon  the  ground  that  the  option  as  to  the  time, 
within  the  seven  years,  was  with  the  plaintiff.  *^  The  defendant  is  to 
be  ready  throughout."  Coleridge,  J.,  p.  875.  Denman,  C.  J.,  says : 
^^Here  the  party  puts  it  out  of  his  power  to  perform  what  he  has 
agreed  to  perform  ;  that  \s,  to  assign  at  any  time  at  which  he  may  be 
called  upon.  This  distinction  shows  that  the  passage  cited  from  Lord 
Coke  is  inapplicable ;  that  proves  no  more,  on  the  point  now  before  us, 
than  that  if  an  act  is  to  be  performed  at  a  fhture  time  specified,  the 
contract  is  not  broken  by  something  which  may  merely  prevent  the  per- 
formance in  the  mean  time.  We  are  introducing  no  novelty.  In  all 
the  cases  put  for  the  defendants  the  part}'  had  the  means  of  rehabili- 
tating himself  before  the  time  of  performance  arrived ;  here  he  has 
incapacitated  himself  at  the  very  time  when  he  may  be  called  on  and 
should  be  ready.*'  Patteson,  J.,  says:  "In  this  particular  contract 
the  defendant  has  undertaken  to  keep  himself  ready  for  the  whole  time." 
So  far  from  being  sustained  by  this  case,  the  proposition  to  which  it  is 
cited  by  Lord  Chief  Justice  Cockbum  is  most  carefhlly  excluded,  if 
not  expressly  disavowed. 

The  proposition,  even  if  established,  is  not  decisive  of  the  case  now 
before  us.  We  have  discussed  it,  however,  because  it  has  an  impor- 
tant bearing  upon  the  argument,  and  is  essential  to  the  result  reached 
in  Frost  v.  Knight  The  Lord  Chief  Justice,  taking  it  as  established 
by  the  cases  cited,  proceeds  to  the  next  step.  He  says:  "  The  case 
of  Hochster  v^JDe  la  Tour,  upheld  in  this  court  in  The  Danube  &  Black 
Sea  Co.  Xenos,  13  C.  B.  (n.  s.)  825,  went  further,  and  established  that 
notice  of  an  intended  breach  of  a  contract  to  be  performed  inJiUtiro 
had  a  like  effect." 

Hochster  v.  De  la  Tour  appears  to  us  to  be  the  only  case  which  sus- 
tains this  position  as  an  adjudication,  although  that  decision  has  been 
recognized  in  several  subsequent  cases.  Avery  v,  Bowden,  5  £.  A  B. 
714 ;  6  E.  &  B.  958 ;  Wilkinson  v.  Verity,  L.  R  6  C.  P.  206.  It  was 
an  action  upon  a  contract  of  hiring  to  go  as  courier  for  the  plaintiff 
from  June  1,  1852,  at  monthly  wages.  There  was  notice  of  renunci- 
ation of  the  employment ;  and  the  action  brought  May  22,  1852,  was 
sustained.  Lord  Campbell  says:  '^But  it  cannot  be  laid  down  as 
a  universal  rule  that,  where  by  agreement  an  act  is  to  be  done  on  a 
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Aiture  day,  no  action  can  be  brought  for  a  breach  of  the  agreement  till 
the  day  for  doing  the  act  has  arrived.  If  a  man  promises  to  marry 
a  woman  on  a  future  day,  and  before  that  day  marries  another  woman, 
he  is  instantly  liable  to  an  action  for  breach  of  promise  of  marriage. 
Short  v.  Stone,  8  Q.  B.  358."  The  statement  we  have  already  made  of 
Short  V.  Stone  will  show  how  the  essential  fact  in  that  case  is  mistaken, 
and  the  reason  of  the  decision  misapplied.  He  adds:  ^^If  a  man 
contracts  to  execute  a  lease  on  and  from  a  future  day  for  a  certain  term, 
and  before  that  day  executes  i^  lease  to  another  for  the  same  term,  he 
may  be  immediately  sued  for  breaking  the  contract  Ford  v,  Tiley,  6 
B.  &  G.  825."  We  have  already  shown  in  what  manner  Ford  v.  Tiley 
fails  to  sustain  the  position  for  which  it  is  cited. 

In  Bowdell  v.  Parsons,  10  East,  359,  cited  by  Lord  Campbell,  as 
showing  that  upon  a  contract  for  sale  and  delivery  of  goods  at  a  future 
time,  an  action  ^^  might  have  been  brought  before  that  time  as  soon  as 
the  vendor  had  sold  and  delivered  to  another,"  the  only  question  was  of 
the  necessity  of  alleging  time  and  place  of  request  to  deliver ;  the  plain- 
tiff being  entitled  to  delivery  on  request 

In  Planch^  v.  Colburn,  8  Bing.  14,  also  cited,  no  time  was  specified. 
The  plaintiff  would  have  been  entitled  to  his  compensation  upon  per- 
formance of  the  service  he  undertook,  which  was  the  preparation  of  an 
article  or  work  for  the  defendant's  periodical  publication  within  a  rea- 
sonable time.  He  had  begun  the  work  towards  performance  on  his 
part.  Full  performance  by  him  was  rendered  useless,  and  practically 
prevented  by  the  defendant's  abandonment  of  the  enterprise.  The  case 
in  reality  establishes  nothing  more  than  that  the  plaintiff  was  entitled 
to  treat  the  contract  as  rescinded,  and  recover  for  what  he  had  done 
upon  a  quantum  meruit 

Elderton  v.  Emmens,  4  C.  B.  479,  6  C.  B.  160,  and  4  H.  L.  Cas.  624, 
was  upon  a  contract  of  employment  The  plaintiff  had  entered  upon 
the  service  and  was  dismissed.  The  case  recognizes  a  right  of  action, 
founded  upon  the  defendant's  obligation  to  continue  the  plaintiff  in  his 
service,  and  a  breach  of  that  obligation  by  wrongfullj'  dismissing  him. 
From  the  opinions  of  Martin,  B.,  4  H.  L.  Cas.  648,  and  of  Talfourd,  J., 
p.  652,  it  would  appear  that  the  action  was  not  brought  until  after  the 
term  of  stipulated  service  had  expired.  But  we  conceive  that  it  would 
have  afforded  no  support  to  the  doctrine  for  which  it  was  cited,  if  it  had 
been  brought  immediately  upon  the  dismissal  of  the  plaintiff ;  because 
that  was  the  time  for  performance  of  the  defendant's  agreement  to 
employ  the  plaintiff,  for  breach  of  which  the  action  was  brought. 

The  Danube  &  Black  Sea  Co.  v.  Xenos,  13  C.  B.  (n.  s.)  825,  by 
which  Hochster  v.  De  la  Tour  is  said  to  have  been  upheld,  was  an 
action  upon  an  agreement  by  which  the  plaintiff  was  to  receive  and 
carry  freight  for  the  defendant,  the  shipment  to  commence  on  August 
1st,  and  the  action  was  not  brought  until  after  August  1st  The  only 
question  was  whether  a  repudiation  of  the  agreement,  notified  to  the 
plaintiff  before  August  1st,  and  not  recalled,  excused  the  plaintiff  from 
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makiog  an  offer  to  perform  on  that  day,  and  was  safficient  to  show  a 
breach  of  the  agreement  The  judgment  Ib  in  accordance  with  that 
in  Biplej  v.  M'CIure,  4  Exch.  845,  and  with  the  plain  rale  of  law  that 
when  the  plaintiff  is  prevented  by  the  defendant  from  performing  the 
service  or  doing  the  act  which  will  entitle  him  to  the  fi-uits  of  his  con- 
tract he  is  thereby  excused  from  performance  on  his  part,  and  is 
entitled  to  an  appropriate  remedy  by  action.  Soot  v.  Mainy,  Poph.  109 ; 
Groodman  r.  Pocock,  15  Q.  B.  576 ;  Cort  v.  Ambergate,  dc,  RaUway 
Ck).,  17  Q.  B.  126. 

Bat  the  question,  in  what  mode  and  at  what  time  that  remedy  may 
be  sought,  must  depend  upon  the  provisions  of  his  contract,  and  the 
nature  of  the  rights  to  which  it  entitles  him,  and  which  ara  affected  by 
the  conduct  of  the  other  party.  Throughout  the  whole  discussion  botli 
in  Hochster  v,  De  la  Tour  and  Frost  v.  Knight,  the  question  as  to  what 
conduct  of  the  defendant  will  relieve  the  plaintiff  from  the  necessity  of 
showing  readiness  and  an  offer  to  perform  at  the  day,  in  order  to  make 
out  a  breach  by  the  other,  appears  to  us  to  be  confounded  with  that 
of  the  plaintiff's  cause  of  action ;  or  rather,  the  question,  in  what  con- 
sists the  plaintifFs  cause  of  action,  is  lost  sight  of,  —  the  court  dealing 
only  with  the  conduct  of  the  defendant  in  repudiating  the  obligations  of 
his  contract. 

Much  argument  is  expended  in  both  cases  upon  the  ground  of  con- 
venience and  mutual  advantage  to  the  parties  from  the  rule  sought  to 
be  established.  But  before  that  argument  can  properly  have  weight, 
the  point  to  be  reached  must  first  be  shown  to  be  consistent  with  logical 
deductions  from  the  strictly  legal  aspects  of  the  case.  The  legal  rem- 
edy must  be  founded  on  some  present  legal  right,  and  must  conform  to 
the  nature  of  that  right  Until  the  plaintiff  has  either  suffered  loss  or 
wrong  in  respect  of  that  which  has  abeady  vested  in  him  in  right,  or 
has  been  deprived  of,  or  prevented  from,  acquiring  that  which  he  is 
entitled  to  have  or  demand,  he  has  no  ground  on  which  to  seek  a  rem- 
edy by  way  of  reparation.  The  conduct  of  the  defendant  is  no  wrong 
to  the  plaintiff  until  it  actually  invades  some  right  of  his.  Actual 
injury  and  not  anticipated  injury  is  the  ground  of  legal  recovery.  The 
plaintiff's  rights  are  invaded  by  repudiation  of  the  contract  only  when 
it  produces  the  effect  of  non-performance,  or  prevents  him  from  enter- 
ing upon  or  completing  performance  on  his  part,  at  a  time  when  and 
in  the  manner  in  which  he  is  entitled  to  perform  it  or  to  have  it 
performed. 

That  this  is  the  natural  and  ordinary  rule  seems  to  be  recognized  by 
Lord  CampbeU,  when  he  declares  that  ^^  it  cannot  be  laid  down  as  a 
universal  rule,"  and  proceeds  to  point  out  exceptions.  And  Loixi  Chief 
Justice  Cockbum  concedes  it  to  be  true  ^'  that  there  can  be  no  actual 
breach  of  a  contract  by  reason  of  non-performance,  so  long  as  the  time 
for  performance  has  not  yet  arrived."  L.  R.  7  £x.  114.  But  pre- 
ceding '^  inchoate  right"  is  discovered,  and  a  corresponding  obligation 
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implied,  upon  which  there  may  be  held  to  be  ^^  a  breach  of  the  contract 
when  the  promisor  repudiates  it  and  declares  he  will  no  longer  be  bound 
by  it" 

In  Hochster  v.  De  la  Tonr,  Lord  Campbell  assigns,  as  one  reason  for 
the  decision,  that  in  case  of  employment  as  courier,  and  of  promise  to 
marry,  a  relation  is  established  between  the  parties  by  the  contract, 
even  before  the  time  of  performance ;  *^  they  impliedly  promise  that  in 
the  mean  time  neither  will  do  anything  to  the  prejudice  of  the  other 
inconsistent  with  that  relation ; "  and  ^^  it  seems  to  be  a  breach  of  an 
implied  contract  if  either  of  them  renounces  the  engagement''  In 
Frost  V.  Knighty  the  Lord  Chief  Justice  remarks  of  the  promise  to 
marry :  *'  On  such  a  contract  being  entered  into,  not  only  does  a  right 
to  its  completion  arise  with  reference  to  domestic  relations  and  possibly 
pecuniary  advantages,  as  also  to  the  social  status  accruing  on  marriage, 
but  a  new  status,  that  of  betrothment,  at  once  arises  between  the  par* 
ties."  ^'Each  becomes  bound  to  the  other;  neither  can,  consistently 
with  such  a  relation,  enter  into  a  similar  engagement  with  another  per- 
son ;  each  has  an  implied  right  to  have  this  relation  continued  till  the 
contract  is  finally  accomplished  by  marriage.'' 

These,  however,  are  considerations  which  touch  the  interpretation 
and  effect  of  the  particular  kind  of  contract ;  and  so  far  as  they  tend  to 
sustain  the  decisions  upon  the  ground  of  implied  obligations  arising  and 
requiring  observance  at  once  upon  entering  into  the  relation  by  means 
of  such  a  contract,  they  also  tend  to  remove  the  decisions  themselves 
out  of  the  range  of  the  question  we  are  now  discussing.  If  there  be 
sound  reason  to  deduce  from  a  promise  to  marry,  or  to  employ  in  a 
special  capacity,  at  a  future  time,  present  obligations  of  implied  contract, 
upon  which  an  action  may  be  founded,  in  which  the  breach  of  the  entire 
agreement  '^  by  reason  of  the  future  non-performance  "  will  be  ^^  virtu- 
ally involved,''  '^  as  one  of  the  consequences  of  the  repudiation  of  the 
contract,''  it  surely  is  not  sound  reasoning  by  means  of  that  process  to 
arrive  at  the  conclusion  that  all  contracts,  having  a  fhture  day  for  their 
performance,  include  like  rights  and  obligations,  so  as  to  enable  one 
party  to  sue  at  once,  as  for  a  breach,  whenever  the  other  announces 
beforehand  his  purpose  of  future  non-fulfilment    If  this  is  the  result, 

as  it  appears  to  be,  of  the  English  decisions  referred  to,  or  of  the  rea- 
soning in  those  cases,  we  cannot  accede  to  it  We  have  no  occasion 
now  to  determine  what  may  be  the  rule  where  the  contract  may  fairly 
be  interpreted  as  establishing  between  the  parties  a  present  relation  of 
mutual  obligations,  because  we  are  of  opinion  that  no  such  implied 
obligations  can  be  engrafted  upon  the  contract  in  the  present  case.  It 
simply  binds  the  defendants  to  receive  a  deed  of  real  estate  and  pay  or 
secure  the  purchase  money ;  and  its  written  provisions,  b}'  which  alone 
their  obligations  are  to  be  ascertained,  allow  them  thirt}*  days  at  least 
within  which  to  fulfil  their  agreement.  The  plaintiff  could  require 
nothing  of  them  until  the  expiration  of  that  time ;  and  no  conduct  on 


250  PABKSB  «.  BUSSBLL.  [CHAP.   V. 

their  part  or  declaration,  whether  of  promise  or  denial,  ooald  give  him 
any  cause  of  action  in  respect  of  that  agreement  of  sale.  This  actioq 
therefore  cannot  be  maintained.  JSkceptiaru  itutained.  ^ 


ISAAC  PARKER  v.  ELECTA  P.  RUSSELL. 

SuntsMB  JuDicuLL  CouBT  ow  Massachusktts,  Mat  24  — 

JuNB  28,  1882. 

[Reported  m  133  MaseaekuMetts,  74.]^ 

CoMTRAcr.  The  declaration  alleged  **  that  the  defendant,  in  consid- 
eration of  the  convej-ance  by  the  plaintiff  to  the  defendant  of  certain 
real  estate  in  Deerfield,  promised  and  agreed  to  support  and  maintain 
the  plaintiff,  furnishing  him  with  all  things  necessary  and  convenient  in 
sickness  and  in  health,  during  the  natural  life  of  the  plaintiff;  that  the 
defendant  accepted  said  conveyance,  and  has  occupied  and  used  said 
estate,  but  has  refhsed  and  neglected  and  still  neglects  and  refuses  to 
perform  her  said  agreement."    Writ  dated  Sept.  14,  1880.    Trial  in 

1  Plttman  v.  Plttman,  61  S.  W.  Rep.  (Kj.)  461 ;  Sooth  Gardnor  Lnmbsr  Co.  v. 
Bradstreet,  53  Atl.  Rep.  (Me.)  1110;  Martin  v.  Meles,  179  Man.  114;  Carsteiu  v. 
McDonald,  3S  Neb.  858 ;  King  v.  Waterman,  55  Neb.  824 ;  Parker  v.  Pettit,  43  N.  J. 
L.  512,  517 ;  Stanford  v.  Mcgill,  6  N.  Dak.  536,  eu:c.  See  also  Perkiu  v.  Frazer,  107 
La.  390. 

Wolf  V.  Manh,  54  CaL  228;  Fresno,  Ac.  Co.  v.  Donbar,  80  CaL  530;  Pourier  v. 
Grarel,  88  CaL  79;  Bemy  v.  Olda,  88  Cal.  537;  Garberino  v.  Roberts,  109  Cal.  125, 
128;  Tfaomiion  o.  Kyle,  39  FU.  582;  Fox  v.  Kitton,  19  IlL  519;  FoUansbee  v.  Adama, 
86  m.  13;  Kadish  9.  Yonng,  108  111.  170;  Engeaette  v.  McGilrray,  63  HI.  App.  461 ; 
Korts  V,  Frank,  76  Ind.  594 ;  Adama  v.  Byerly,  123  Ind.  368,  371 ;  Crabtree  v.  Meaaer- 
smith,  19  Iowa,  179 ;  Holloway  v.  Griffith,  32  Iowa,  409 ;  McCormick  v.  Basal,  46  Iowa, 
235 ;  Piatt  v.  Brand, 26  Mich.  173;  Sheahan  v.  Barry,  27  Mich.  217 ;  Kalkhoff  v.  Nelson, 
60  Minn.  284,  287 ;  Bignall,  &c.  Mfg.  Co.  o.  Pierce,  &c.  Mfg.  Co.,  59  Mo.  App.  673; 
Claee,  Ac.  Mfg.  Co.  v.  McCord,  65  Mo.  App.  507  ;  Bartia  v.  Thompson,  42  N.  Y.  246; 
Howard  p.  Daly,  61  N.  Y.  362;  Ferria  o.  Spooner,  102  N.  Y.  10;  Matthewa  v. 
MatthewB,  62  Han,  110;  Nichola  v.  Scranton,  Ac  Co.,  137  N.  Y.  471;  Stokee  v. 
McKay,  147  N.  Y.  223;  Union  Ins.  Co.  v.  Central  Truat  Co.,  157  N.  Y.  633,  643; 
(eon/  Shaw  v.  Republic  L.  I.  Co.,  69  N.  Y.  286,  293 ;  Benecke  v.  Haebler,  38  N.  Y. 
App.  Diy.  344;  Hicks  v,  Britiah  Am.  Aaanr.  Co.,  162  N.  Y.  284;  Langan  v.  Supreme 
Council,  66  N.  £.  Rep.  (N.  Y.)  932) ;  Schmitt  ».  Schnell,  14  Ohio  C  C.  153;  Diem  v. 
Koblitz,  49  Ohio  St.  41;  Stark  v.  Dnrall,  7  Oklahoma,  213;  Zuck  v.  McClore, 
98  Pa.  541 ;  Hocking  v.  Hamaton,  158  Pa.  107  ;  Mouutjoy  v.  Metzger,  9  Phila.  10; 
Ault  V.  Duatin,  100  Tenn.  366;  Brown  v.  Odill,  104  Tenn.  250;  Burke  v.  Sharer, 
92  Va.  845;  Lee  v.  Mutual,  &c  Aaaoc.,  97  Va.  160;  Davia  o.  Grand  Rapida,  &c.  Co., 
41  W.  Va.  717;  Chapman  v.  Belts  Co.,  48  W.  Va.  1,  contra.  See  alao  Trammell  v. 
Yaughan,  158  Mo.  214;  Vandegrift  p.  Cowlea  Engineering  Co.,  161  N.  Y.  435. 

In  Benecke  v.  Haebler,  38  N.  Y.  App.  Diy.  344,  the  Court  refuaed  to  apply  the  doo- 
trine  of  anticipatory  breach  to  the  caae  of  a  promiaaory  note.  See  alao  Honour  v. 
Equitable  Soc.,  [1900]  1  Ch.  852 :  Green  way  v,  Gaither,  Taney,  227 ;  Flinn  v.  Mowry, 
131  Cal.  481.  In  Roehm  v.  Horat,  178  U.  S.  1,  17,  Fuller,  C.  J.,  diatinguiahed  the 
caae  of  a  note  on  the  ground  that  the  doctrine  of  auticipatozy  breach  only  appUes  to 
contracts  where  there  are  mutual  obligations. 
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the  Saperior  Coart,  before  Bacon,  J.,  who  allowed  a  bill  of  exceptionfl, 
in  substanoe  as  follows :  — 

The  evidence  tended  to  show  that,  in  March,  1878,  the  defendant,  for 
a  good  consideration,  agreed  to  sapport  the  plaintiff  during  his  life ; 
that  she  did  support  him  in  her  house  from  that  time  till  about  Oct.  1, 
1878,  when  her  house  was  destroyed  by  fire ;  and  that  since  the  fire  the 
defendant  bad  fhmished  no  aid  or  support  to  the  plaintiff. 

The  defendant  requested  the  judge  to  rule  that  damages  could  only 
be  recovered  in  this  action  for  failure  to  furnish  support  to  the  plaintiff 
prior  to  the  date  of  the  writ ;  and  that  damages  for  such  failure  since 
the  date  of  the  writ  must  be  sought  in  another  action.  The  judge  de- 
clined to  so  rule,  and  instructed  the  jury  that  if  the  defendant,  for  a 
period  of  about  two  years,  neglected  to  furnish  aid  or  support  to  the 
plaintiff,  without  any  fault  of  the  plaintiff,  the  plaintiff  might  treat  the 
contract  as  at  an  end,  and  recover  damages  for  the  breach  of  the  con- 
tract as  a  whole ;  and  that  the  plaintiff  would  be  entitled  to  recover 
compensation  for  the  past  failure  of  the  defendant  to  fhmish  him  aid 
and  support  and  full  indemnity  for  his  future  support. 

The  defendant  also  requested  the  judge  to  rule  that  the  plaintiff, 
under  his  declaration,  could  not  recover  damages  for  any  period  subse- 
quent to  the  date  of  the  writ ;  but  the  judge  declined  so  to  rule. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $972.25 ; 
and  found  specially  that  the  support  of  the  plaintiff,  under  tlie  terms  of 
the  contract,  fh)m  the  date  of  the  fire  to  the  date  of  the  writ,  was  of  the 
value  of  $877.40,  and  that  the  same  from  the  date  of  the  fire  to  the  date 
of  the  trial  was  of  the  value  of  $473.60.  In  case  the  plaintiff  should 
not  be  entitled  to  damages  under  tlie  rule  laid  down  by  the  judge,  judg- 
ment was  to  be  entered  for  the  one  sum  or  the  other,  as  this  court 
should  determine  the  rule  of  damages  to  be.  The  defendant  alleged 
exceptions. 

F.  If.  Oreene^  for  the  defendant. 

A.  De  Wolf,  for  the  plaintiff. 

FisLD,  J.  In  an  action  for  a  breach  of  a  contract  to  support  the 
plaintiff  during  his  life,  if  the  contract  is  regarded  as  still  subsisting, 
the  damages  are  assessed  up  to  the  date  of  the  writ,  and  not  up  to  the 
time  when  the  verdict  is  rendered.    Fay  v.  Guynon,  131  Mass.  31. 

But  if  the  breach  has  been  such  that  the  plaintiff  has  the  right  to 
treat  the  contract  as  absolutely  and  finally  broken  by  the  defendant, 
and  he  elects  so  to  treat  it,  the  damages  are  assessed  as  of  a  total  breach 
of  an  entire  contract  Amos  v,  Oakley,  131  Mass.  413 ;  Schell  v. 
Plumb,  55  N.  T.  592 ;  Remelee  v.  Hall,  31  Vt  582 ;  Fales  v.  Hemen- 
way,  64  Maine,  373 ;  Sutherland  v.  Wyer,  67  Maine,  64 ;  Lamoreaux 
t^.  Rolfe,  36  N.  H.  33 ;  MuUaly  v.  Austin,  97  Mass.  30 ;  Howard  v. 
Daly,  61  N.  Y.  362. 

Such  damages  are  not  special  or  prospective  damages,  but  are  the 
damages  naturally  resulting  from  a  total  breach  of  the  contract,  and  are 
suffered  when  the  contract  is  broken,  and  are  assessed  as  of  that  time. 
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From  the  natare  of  the  contract  they  inolade  damages  for  not  perform* 
ing  the  contract  in  the  fntare  as  well  as  in  the  past.  The  value  of  the 
contract  to  the  plaintiff  at  the  time  it  is  broken  may  be  somewhat  in- 
definite because  the  duration  of  the  life  of  the  plaintiff  is  uncertain,  but 
uncertainty  in  the  duration  of  a  life  has  not,  since  the  adoption  of  life 
tables,  been  regarded  as  a  reason  why  full  relief  in  damages  should  not 
be  afforded  for  a  failure  to  perform  a  contract  which  by  its  terms  was 
to  continue  during  life. 

When  the  defendant,  for  example,  absolutely  refuses  to  perform  such 
a  contract  after  the  time  for  entering  upon  the  performance  has  begun, 
it  would  be  a  great  hardship  to  compel  the  plaintiff  to  be  ready  at  all 
times  during  his  life  to  be  supported  by  the  defendant,  if  the  defendant 
should  at  any  time  change  his  mind ;  and  to  hold  that  he  must  resort 
to  successive  actions  from  time  to  time  to  obtain  his  damages  piece- 
meal, or  else  leave  them  to  be  recovered  as  an  entirety  by  his  personal 
representatives  after  his  death. 

Daniels  v,  Newton,  114  Mass.  530,  decides  that  an  absolute  refusal 
to  perform  a  contract  before  the  performance  is  due  by  the  terms  of 
the  contract  is  not  a  present  breach  of  the  contract  for  which  any 
action  can  be  maintained ;  but  it  does  not  decide  that  an  absolute 
reAisal  to  perform  a  contract  after  the  time  and  under  the  conditions  in 
which  the  plaintiff  is  entitled  to  require  performance,  is  not  a  breach 
of  the  contract,  even  although  the  contract  is  by  its  terms  to  continue 
in  the  future. 

The  cases  cited  by  the  defendant  are  not  inconsistent  with  these 
views.  In  Pierce  v.  Woodward,  6  Pick.  206,  the  declaration  was  for 
a  breach  of  a  negative  promise,  namel}^  '^  not  to  set  up  the  business  of 
a  grocer  '*  within  certain  limits ;  and  it  was  held  that  the  damages  could 
be  assessed  only  to  the  date  of  the  writ.  The  defendant  might  at  any 
time,  without  the  consent  of  the  plaintiff,  stop  carrying  on  the  business, 
when  the  plaintiff's  damages  would  necessarily  cease. 

Powers  V.  Ware,  4  Pick.  106,  was  an  action  of  covenant  broken, 
brought  by  the  overseers  of  the  poor,  under  the  St.  of  1793,  c.  59,  §  5, 
for  the  breach  of  a  covenant  to  maintain  an  apprentice  under  an  inden- 
ture of  apprenticeship.  The  court  in  the  opinion  speak  of  the  common- 
law  rule  in  assessing  damages  onl}'  to  the  date  of  the  writ  But  the 
statute  under  which  the  action  was  brought  prevented  the  overaeera 
f^om  treating  the  contract  as  wholly  at  an  end,  because  it  gave  the  ap- 
prentice a  right  of  action  when  the  term  is  expired,  ^'  for  damages  for 
the  causes  aforesaid,  other  thaii  such,  if  any,  for  which  damages  may 
have  been  recovered  as  aforesaid,"  that  is,  by  the  overseers. 

Hambleton  v.  Veere,  2  Saund.  169,  was  an  action  on  the  case  for 
enticing  away  an  apprentice ;  and  Ward  v.  Rich,  1  Vent  103,  was  an 
action  for  abducting  a  wife;  and  neither  throws  much  light  on  the  rule 
of  damages  for  breach  of  a  contract 

Horn  V.  Chandler,  1  Mod.  271,  was  covenant  broken  upon  an  inden- 
ture of  an  infant  apprentice,  who  under  the  custom  of  London  had 
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bound  himself  to  serve  the  plaintiff  for  seven  years ;  tlie  declaratiou 
alleged  a  loss  of  service  for  the  whole  term,  a  part  of  which  was  anex* 
pired ;  on  demurrer  to  the  plea,  the  declaration  was  held  good,  but  it 
was  said  '*  that  the  plaintiff  may  take  damages  for  the  departure  only, 
not  the  loss  of  service  during  the  term ;  and  then  it  will  be  well 
enough."  But  if  this  be  law  to-day  in  actions  on  indentures  of  ap- 
prenticeship, it  must  be  remembered  that  they  are  peculiar  contracts,  in 
which  the  rights  and  obligations  of  the  parties  are  often  affected  by 
statutory*  regulations,  and  in  some  cases  they  cannot  be  avoided  or 
treated  as  at  an  end  at  the  will  of  the  parties. 

In  this  case,  the  declaration  alleges  in  effect  a  promise  to  support  the 
plaintiff  during  his  life,  from  and  after  receiving  the  conveyance  of  cer- 
tain real  estate,  an  acceptance  of  such  conveyance,  and  a  neglect  and 
refusal  to  perform  the  agreement.  These  are  sufficient  allegations  to 
enable  the  plaintiff  to  recover  damages  as  for  a  total  breach.  The 
court  instructed  the  Jury  that,  ^'  if  the  defendant  for  a  period  of  about 
two  years  neglected  to  furnish  aid  or  support  to  the  plaintiff,  without 
any  fault  of  the  plaintiff,  the  plaintiff  might  treat  the  contract  as  at 
an  end,  and  recover  damages  for  the  breach  of  the  contract  as  a 
whole."  We  cannot  say  that  this  instruction  was  erroneous  as  applied 
to  the  facts  in  evidence  in  the  cause,  which  are  not  set  out 

The  jury  must  have  found  that  the  plaintiff  did  treat  the  contract  as 

finally  broken  by  the  defendant,  and  the  propriety  of  this  finding  on  the 

evidence  is  not  before  us. 

Judgment  on  the  verdict  far  the  larger  sum,^ 

1  Pierce  v.  Tenneisee,  &c.  Co.,  173  U.  S.  I ;  Re  Manhattan  Ice  Co.,  114  Fe4.  Rep. 
899;  Northrop  V.  Mercantile  Trust  Co.,  119  Fed.  Rep.  969;  Stranss  v.  Meertief,  64 
Ala.  299 ;  Howard  Col.  v.  Turner,  7 1  Ala.  429 ;  ^tna  Life  Ins.  Co.  v.  Kexsen,  84  Ind. 
347 ;  Goldman  v.  Goldman,  51  La.  Ann.  761 ;  Sutherland  v.  Wyer,  67  Me.  64 ;  Speirs 
V,  Union  Drop-Forge  Co.,  180  Mass.  87;  Cutter  v.  Gillette,  163  Mass.  95 ;  Girard  v. 
Taggart,  5  S.  &  R.  19;  King  v.  Steiren,  44  Pa.  99 ;  Chamberlin  v.  Morgan,  68  Pa. 
168;  Remelee  v.  Hall,  31  Vt.  582 ;  Treat  v.  Hiles,  81  Wis.  280.  See  also  Mayne  on 
Damages  (6tb  ed.),  106  et  seq, ;  Sutherland  on  Damages,  §§  108,  112,  US. 

The  contrary  decisions  of  Lichtenstein  v.  Brooks,  75  Tex.  196,  198;  Gordon  v. 
Brewster,  7  Wis.  355  (conf.  Treat  ».  Hiles,  81  Wis.  280 ;  Walsh  v.  Myers,  92  Wis. 
897),  are  not  to  be  supported.     See  also  Salyers  v.  Smith,  67  Ark.  526. 

In  Henry  v.  Rowell,  Exec,  64  N.  Y.  Supp.  488,  aff'd  without  opinion,  in  63  N.  Y. 
App.  Diy.  620,  the  plaintiff  and  his  sister,  the  defendant's  testator,  entered  into  a  con- 
tract in  1872,  by  which  the  plaintiff  agreed  to  board  and  lodge  his  sister  during  her 
Hfe,  and  she  agreed,  in  consideration  thereof,  to  leave  the  plaintiff  all  the  property  she 
■hoold  own  at  the  time  of  her  death.  She  lived  with  the  plaintiff  until  1884.  She 
then  left,  intending  not  to  return,  as  she  made  evident  at  the  time.  In  1898  she  died, 
leaving  the  plaintiff  only  $100.  The  plaintiff  thereafter  began  this  action.  The 
Court  held  that  the  action  was  barred.  Gatkor,  J.,  said :  "  The  plaintiff  could  not 
maintain  a  suit  in  equity  for  specific  performance,  nor  an  action  to  recover  the  value 
of  the  property  left  by  the  decedent.  The  only  action  he  could  maintain  is  the  one 
he  has  brought,  i.  e.  to  recover  the  actual  damage  he  has  sustained,  which  he  puts  at 
the  Talne  of  the  board  and  lodging  he  actually  furnished.  The  cause  of  action  for 
that  did  not  arise  on  the  failure  of  the  decedent  to  leave  a  will  giving  the  plaintiff  all 
of  her  property.  She  had  not  agreed  to  leave  him  all  of  her  property  by  will  for  one 
year's  or  twelre  years'  board  and  lodging,  but  for  continuous  board  and  lodging  up  to 
her  death.    If  it  had  oontinned  np  to  her  death,  and  she  had  failed  to  leave  all  of  her 
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CLARK  V.  MABSIGLIA. 
Nbw  Tobk  Supbemb  Coubt,  Jult,  1845. 

[RtporUd  m  1  Denw,  817.] 

Ebbob  flrom  the  New  York  Ck>iDmon  Pleas.  Maniglia  saed  Clark  in 
the  court  below  in  assampsit,  for  work,  labor,  and  materials,  in  cleaning, 
repairing,  and  improving  sundry  paintings  belonging  to  the  defendant. 
The  defendant  pleaded  non  OBSumpsit, 

The  plaintiff  proved  that  a  number  of  paintings  were  delivered  to 
him  by  the  defendant  to  clean  and  repair,  at  certain  prices  for  each. 
They  were  delivered  upon  two  occasions.  As  to  the  first  parcel,  for 
the  repairing  of  which  the  price  was  seventy-five  dollars,  no  defence 
was  offered.  In  respect  to  the  other,  for  which  the  plaintiff  charged 
one  hundred  and  fifty-six  dollars,  the  defendant  gave  evidence  tending 
to  show  that  after  the  plaintiff  had  commenced  work  upon  them,  he 
desired  him  not  to  go  on,  as  he  had  concluded  not  to  have  the  work 
done.  The  plaintiff,  notwithstanding,  finished  the  cleaning  and  repair- 
ing of  the  pictures,  and  claimed  to  recover  for  doing  the  whole,  and  for 
the  materials  furnished,  insisting  that  the  defendant  had  no  right  to 
countermand  the  order  which  he  had  given.  The  defendant's  coun- 
sel requested  the  court  to  charge  that  he  had  the  right  to  countermand 
his  instructions  for  the  work,  and  that  the  plaintiff  could  not  recover 
for  any  work  done  after  such  countermand. 

The  court  declined  to  charge  as  requested,  but  on  the  contrary,  in- 
structed the  jury  that  inasmuch  as  the  plaintiff  bad  commenced  the 
work  before  the  order  was  revoked,  he  had  a  right  to  finish  it,  and  to 
irecover  the  whole  value  of  his  labor  and  for  the  materials  furnished. 

property  to  the  plmintiff,  that  breach  would  hare  giTen  a  cause  of  action  to  the  plain- 
tiff. Bat  that  ie  not  this  case.  She  did  not  agree  to  leave  to  the  plaintiff  all  of  her 
propertj  for  twelve  years'  board  and  lodging,  and  her  failure  to  leave  it  to  him 
therefor  was  the  breach  of  no  contract.  Nor  did  she  agree  to  make  a  fair  com- 
pensation by  will  for  twelve  years'  board  and  lodging,  and  her  failure  to  do  so  was 
no  breach.  Hence  the  canse  of  action  sned  upon  did  not  arise  npon  such  failure 
in  either  case,  it  being  no  breach,  but  upon  the  prior  breach  of  the  contract  which 
oocurred,  vis.,  her  said  abandonment  of  it.  ...  In  cases  like  the  present  one  where 
the  contract  is  broken  while  it  is  being  performed  by  the  parties,  the  canse  of  action 
^  for  the  breach  which  arises  at  once  is  the  only  cause  of  action  which  accrues.  That 
the  contract  is  not  yet  completed  is  no  reason  for  postponing  the  commencement 
of  the  action  to  the  time  when  it  would  be  completed  if  carried  out,  and  reckoning 
^  the  running  of  the  statute  of  limitations  from  that  time.  The  pUintiff  here  was 
•  not  at  liberty  to  continue  to  treat  the  contract  as  in  life  until  the  decedent's 
death.  He  had  not  the  legal  right  to  require  or  demand  that  she  leave  a  will  giving 
him  all  of  her  property  notwithstanding  that  she  had  not  received  the  consideration 
agreed  upon  therefor ;  nor  that  she  provide  in  her  will  for  a  fair  compensation  to  him 
(which  he  is  now  suing  for)  for  the  amount  of  board  and  lodging  which  she  had 
received  from  him,  for  she  had  not  agreed  to  do  that.  His  only  right  was  to  demand 
of  her  the  damage  she  became  liable  to  him  for  by  her  refusal  to  go  on  with  the 
contract." 

Compare  Pittman  v.  Pittman,  61  8.  W.  Bap.  (Ky.)  461,  and  see  89  Am.  L.  Bef, 
V.  a  4SS.  560,  678. 
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The  jary  foand  their  verdict  aooordinglj,  and  the  defendant's  oonnsel 
excepted.    Jridgment  was  rendered  upon  the  verdict. 

C.  P.  Kirldand^  for  the  plaintiff  in  error. 

A,  Taber^  for  the  defendant  in  error. 

Pbb  CxyniAM.  The  qnestion  does  not  arise  as  to  the  right  of  the 
defendant  below  to  take  away  these  pictures,  upon  which  the  plaintiff 
had  performed  some  labor,  without  payment  for  what  he  had  done,  and 
his  damages  for  the  violation  of  the  contract^  and  upon  that  point  we 
express  no  opinion.  The  plaintiff  was  allowed  to  recover  as  though 
there  had  been  no  countermand  of  the  order;  and  in  this  the  court 
erred.  The  defendant,  by  requiring  the  plaintiff  to  stop  work  upon 
the  paintings,  violated  his  contract,  and  thereby  incurred  a  liability  to 
pay  such  damages  as  the  plaintiff  should  sustain.  Such  damages  would 
include  a  recompense  for  the  labor  done  and  materials  used  and  such 
fhrther  sum  in  damages  as  might,  upon  legal  principles,  be  assessed 
for  the  breach  of  the  contract ;  but  the  plaintiff  had  no  right,  by  obsti- 
nately persisting  in  the  work,  to  make  the  penalty  upon  the  defendant 
greater  than  it  would  otherwise  have  been. 

To  hold  that  one  who  employs  another  to  do  a  piece  of  work  is  bound 
to  suffer  it  to  be  done  at  all  events,  would  sometimes  lead  to  great  in- 
justice. A  man  may  hire  another  to  labor  for  a  year,  and  within  the 
year  his  situation  may  be  such  as  to  render  the  work  entirely  useless  to 
him.  The  party  employed  cannot  persist  in  working,  though  he  is 
entitled  to  the  damages  consequent  upon  his  disappointment.  So  if 
one  hires  another  to  build  a  house,  and  subsequent  events  put  it  out  of 
his  power  to  pay  for  it,  it  is  commendable  in  him  to  stop  the  work,  and 
pay  for  what  has  been  done  and  the  damages  sustained  by  the  contrac- 
tor. He  may  be  under  a  necessity  to  change  his  residence ;  but  upon 
the  rule  contended  for,  he  would  be  obliged  to  have  a  house  which  he 
did  not  need  and  could  not  use.  In  all  sudi  cases  the  just  claims  of 
the  party  employed  are  satisfied  when  he  is  fully  recompensed  for  his 
part  performance  and  indemnified  for  his  loss  in  respect  to  the  part  left 
unexecuted ;  and  to  persist  in  accumulating  a  larger  demand  is  not  con- 
sistent with  good  faith  towards  the  emploj'er.  The  judgment  must  be 
reversed,  and  a  venire  de  novo  awarded.  Judgment  reversed} 

1  "  We  think  the  learned  circnit  judge  was  right  m  to  the  rale  of  damages  in  thia 
case.  As  said  by  the  learned  counsel  for  the  appellant,  the  plaintifEs  took  no  steps  to 
perform  the  contract  after  they  were  notified  by  the  defendant  that  he  refused  to  per> 
form  it  on  his  part.  The  rights  of  the  parties  under  the  contract  were  fixed  at  that 
time.  Whaterer  the  plaintiffs  did  with  the  logs  after  that  was  wholly  immaterial  to 
the  defendant,  except  that  the  plaintiffs  could  not  refuse  to  do  anything  more  with  the 
logs,  and  then  charge  the  defendant  in  damages  for  their  loss.  That  the  profit  which 
the  plaintiffs  could  have  made  on  the  contract,  if  they  had  been  permitted  to  perform 
the  same,  is  the  correct  rule  of  damages,  and  the  one  most  in  accordance  with  equity^ 
is  apparent  from  many  considerations.  Suppose  the  defendant  had  notified  the  plain- 
tiffs that  he  repudiated  the  contract  before  anything  had  been  done  under  it.  In  such 
case  could  the  plaintiffs  hare  voluntarily  gone  on  and  got  out  the  logs  and  converted 
them  into  money,  and  charged  the  defendant  with  the  difference  between  the  contract 
price  and  the  price  they  sold  them  for  1    It  seems  to  us  they  could  not.    Their  loss  in 
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ZUCE  &  HENRY  v.  McCLUBE  &  CO. 
PBimsTLVAinA  Supreme  Court,  October  13,  1881« 

[Reported  in  98  Pennsylvania  Stale,  541.] 

AssuxFSiT  by  Zack  &  Henry  against  6.  T.  Rafferty  et  oZ.,  trading 
as  McClure  d  Co.  The  action  was  brought  Nov.  29,  1879,  the  writ 
served  and  narr.  filed  the  same  day,  to  recover  $1,500  due  plaintiffs 
for  coke  delivered  to  the  defendants  during  the  month  of  October,  1879, 
under  a  written  contract  The  fact  of  delivery  and  the  price  was  not 
disputed. 

On  the  trial,  before  Collier,  J.,  the  defendants  claimed  to  set  off  dam- 
ages sustained  by  them  by  reason  of  the  failure  of  the  plaintiffs  to  com- 
ply with  a  subsequent  contract  for  the  delivery  of  coke  from  and  after 
Dec  1,  1879,  at  a  stipulated  price.  The  last-mentioned  contract  was 
consummated  by  correspondence  Nov.  11,  1879,  performance  to  begin 
Dec.  1,  1879.  The  plaintiff  objected  to  the  admission  of  any  evidence 
relating  to  the  second  contract,  upon  the  ground  that  the  time  of  its 
performance  did  not  commence  until  after  the  bringing  of  this  action, 
and  that  consequently  damages  arising  from  any  breach  thereof  could  not 
be  set  off  in  this  action.  The  court,  however,  admitted  the  evidence, 
which  showed  the  existence  of  said  second  contract^  and  notice  given  on 
Nov.  19,  1879,  by  plaintiffs  to  the  defendants  that  they  could  not  com- 
ply with  the  same,  to  which  notice  the  defendants  replied  in  the  following 

letter  :  — 

Pittsburgh,  Dec.  4, 1870. 

JWeasrs,  Zuck  &  Henry ^  ConnellsviUe^  Pa. : 

Gemts,  —  We  beg  to  draw  your  attention  to  contract  between  us  by 

which  you  agree  to  furnish  us  the  product  of  the  Eldorado  Coke  Works 

8Qch  case  woala  Decessarilj  be  the  price  the  defendant  had 'agreed  to  paj  for  the  lani- 
ber,  less  the  cost  of  its  prodnction  by  the  plaintiffs.  Can  they  enhance  such  damage 
against  the  defendant  by  going  on  and  mannfacturing  the  lamber  and  selling  it  at  a 
price  which  would  not  pay  for  the  cost  of  such  manufacture,  and  charge  the  loss  to  the 
defendant  1  We  think  not.  In  the  case  of  the  sale  of  merchandise  the  damages  are 
limited  by  the  difference  in  value  of  the  articles  sold  and  the  price  agreed  to  be  paid 
therefor,  and  if  the  vendor  retains  the  goods  sold  after  the  date  of  delivery  fixed  on, 
and  afterwards  sells  the  goods  for  less  than  they  were  worth  at  the  time  fixed  for  the 
delivery,  he  cannot  charge  such  loss  to  the  defaulting  vendee.  Chapman  v.  Ingram, 
so  Wis.  290,  295."    Cameron  v.  White,  74  Wis.  425,  431. 

Kingman  v.  Western  Mfg.  Co.,  92  Fed.  Rep.  (C.  C.  A.)  486;  Moline  Scale  Co.  ». 
Beed,  52  Iowa,  307  (conf.  McAlister  v.  Safley,  65  Iowa,  719) ;  Black  v.  Woodrow,  39  Md. 
194,216;  Heaver v.Lanaban, 74 Md. 493;  CoUinsv.  Delaporte.  115  Mass.  159  (sembU) ; 
Hosmer  v.  Wilson,  7  Mich.  294;  Gibbons  v.  Bente.  51  Minn.  499 ;  American  Publish- 
ing Co.  i;.  Walker,  87  Mo.  App.  503 ;  Dillon  ».  Anderson.  43  N.  Y.  231 :  Lord  v. 
Thomas,  64  N.  Y.  107  (tembU) ;  Johnson  v.  Meeker,  96  N.  Y.  93 ;  People  v.  Aldridge, 
S3  Hun,  279  (aemble) ;  Heiser  w.  Mears,  120  N.  C.  443 ;  Davis  ».  Bronson,  2  N.  Dak. 
SOO;  Ault  V.  Dustin,  100  Tenn.  366;  Chicago,  Ac.  Co.  v.  Barry  (Tenn.),  52  S.  W. 
Rep.  451 ;  Tufts  v.  Lawrence,  77  Tex.  526 ;  Derby  v.  Johnson,  21  Vt.  17;  Danfortk 
».  Walker.  37  Vt.  239 ;  40  Vt.  257  ;  Tufts  v.  Weinfeld,  88  Wis.  647.  ace, 

Roebling's  Sons'  Co.  v.  Lock  Stitch  Fence  Co.,  130  UL  660,  contra.  See  also 
Southern  Cotton  Oil  Co.  v,  Heflin,  99  Fed.  Rep.  (C.  C.  A.)  339;  Lake  Shore,  &c.  Ry. 
Co..  152  111.  59. 
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(forty  ovens)  ;  also  product  of  ovens  that  may  be  built  daring  the  cob- 
tinaance  of  the  contract  from  Dec.  1,  1879,  to  May  31,  1880,  inclusive, 
and  to  advise  you  that  we  have  been  and  are  now  prepared  to  receive 
the  coke  under  said  contract.  If  shipments  on  our  account  are  not 
at  once  commenced,  we  will  go  into  the  market  and  buy  an  equal 
amount  of  coke  which  you  fail  to  deliver  us,  and  will  hold  you  respon- 
sible for  any  difference  in  price  which  we  may  have  to  pay,  and  will 
retain  the  balance  which  we  now  have  in  onr  hands  to  secure  us  against 
any  loss  or  damage  which  we  may  sustain  from  your  failure  to  comply 

with  contract.     Yours  most  respectfully, 

McClure  &  Co. 

The  defendants  then  proved,  under  objection,  the  failure  of  the  plain- 
tiffs to  deliver  coke  under  the  second  contract,  and  the  purchase  by 
the  defendants  of  coke  in  the  market  at  an  advanced  price,  whereby  they 
suffered  damages  largely  exceeding  in  amount  the  plaintiff's  claim,  for 
which  they  asked  a  verdict  and  certificate  in  their  favor  against  the 
plaintiffs. 

The  plaintiffs  presented,  inter  alia^  the  foUowing  point :  — 

A  notice  of  an  intended  breach  of  contract  will  operate  as  a  breach 
only  if  accepted  and  acted  upon  by  the  other  party,  who  may,  if  he 
pleases,  disregard  the  notice  and  insist  upon  performance  according  to 
the  contract,  and  if  he  does  so  insist  upon  performance,  he  cannot  after« 
wards  rely  on  such  notice  as  a  breach. 

The  defendants'  letter  of  Dec.  4,  1879  (Exhibit  12),  shows  that 
defendants  did  insist  upon  performance  by  plaintiffs  according  to  the 
contract  No  cause  of  action  therefore  accrued  to  the  defendants  until 
after  the  suit  was  brought,  and  the  defendants  are  not  entitled  to  set 
off  the  damage  in  the  action  for  that  reason. 

Answer :  As  a  whole,  this  point  is  refused. 

The  court  charged  the  jury,  in  substance,  that  the  defendants  were 
entitled  to  set  off  damages  sustained  by  reason  of  the  plaintiff's  breach 
of  the  second  contract,  and  that  the  damages  were  to  be  measured 
by  the  difference  between  the  price  at  which  the  plaintiffs  agreed  to 
deliver  the  coke  and  the  market  price  during  the  period  of  the 
contract. 

The  jury  found  a  verdict  for  the  defendants,  and  certified  a  balance 
in  their  favor  of  $86,150.12,  and  judgment  was  entered  thereon.  The 
plaintiff  thereupon  took  this  writ  of  error,  assigning  for  error  the 
refusal  of  the  above  point. 

J,  S,  Cooke  (L  JR.  Hays,  with  him),  for  the  plaintiffs  in  error. 

Wehy  McCuUough^  for  the  defendant  in  error. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  Nov.  7, 
1881. 

This  action  was  commenced  in  the  court  below  on  the  29th  day  of 
November,  1879,  and  was  to  recover  about  $1,500  for  coke  delivered 
by  the  plaintiffs  to  the  defendants  during  the  previous  October.    There 

VOL.  XI.  — 17 
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was  no  serioas  dispute  as  to  either  the  deliyeiy  of  the  coke  or  the 
amount ;  but  the  defendants  set  up  as  a  defence  the  breach  of  a  con- 
tract on  the  part  of  the  plaintiffs  for  fhture  deliyeries  of  coke.  To 
state  said  contract  briefly,  the  plaintiffs  had  agreed  to  sell  and  deliver 
to  the  defendants  the  entire  product  of  their  Eldorado  worlis,  compris- 
ing forty  ovens,  at  a  fixed  price  per  ton,  and  also  the  product  of  all 
other  ovens  built  by  them  during  the  continuance  of  the  contract  This 
contract  plainly  appears  by  the  correspondence  between  the  parties, 
and  was  finally  closed  on  Nov.  11,  1879.  On  the  19th  of  the  same 
month  the  plaintiffs  notified  the  defendants  in  writing  that  they  would ^ 
not  deliver  the  coke.  On  the '4th  of  December,  four  days  after  the  de- 
livery was  to  have  commenced  under  the  contract,  the  defendants  wrote 
to  the  plaintiffs  as  follows :  ^^  We  beg  to  draw  your  attention  to  con- 
tract between  us  by  which  you  agree  to  fbmish  us  the  product  of  the 
Eklorado  Coke  Works  (forty  ovens) ;  also  product  of  ovens  that  may 
be  built  during  the  continuance  of  the  contract  fVom  Dec.  1.  1879,  to 
May  31,  1880,  inclusive,  and  to  advise  3'ou  that  we  have  been  and  are 
now  prepared  to  receive  the  said  coke  under  said  contract  If  ship- 
ments on  our  account  are  not  at  once  commenced,  we  will  go  into  the 
market  and  buy  an  equal  amount  of  coke  which  yon  fail  to  deliver  us, 
and  will  hold  3'ou  responsible  for  any  difference  in  price  which  we  may 
have  to  pay,  and  will  retain  the  balance  which  we  now  have  in  our 
hands  to  secure  us  against  any  loss  or  damage  which  we  may  sustain 
from  3'our  failure  to  comply  with  contract.'* 

The  defendants  upon  the  trial  below  were  allowed  to  set  off  their 
damages  by  reason  of  the  breach  of  the  above  contract^  and  the  Jury 
found  a  verdict  in  their  favor  for  $36,150.  The  single  specificatio|i  of 
error  raises  the  question  whether  there  was  any  breach  at  the  time  the 
suit  was  commenced. 

A  mere  notice  of  an  intended  breach  is  not  of  itself  a  breach  of  the 
contract.  It  ma}'  become  so  if  accepted  and  acted  on  by  the  other 
part}'.  If  the  defendants  had  accepted  the  plaintiffs*  notice  of  breach 
contained  in  their  letter  of  November  19  and  acted  upon  it,  there 
would  plainly  have  been  a  breach  of  the  contract  The  plaintiffs  in 
such  case  could  not  have  relieved  themselves  by  commencing  to  deliver 
the  coke  on  December  1,  but  must  have  been  held  to  all  the  legal  con- 
sequences of  the  breach.  The  defendants,  however,  on  December  4,  still 
insist  upon  compliance.  They  say  ^^  the}'  are  now  prepared  to  receive 
said  coke  under  said  contract.''  Tbis  certainly  kept  the  contract  alive 
as  to  both  parties.  The  plaintiffs  could  have  gone  on  and  delivered  the 
coke  on  December  4,  in  which  case  there  would  have  been  no  breach 
and  no  damages.  The  notice  of  an  intention  not  to  perform  the  con- 
tract, if  not  accepted  by  the  other  party  as  a  present  breach,  remains 
only  a  matter  of  intention,  and  may  be  withdrawn  at  any  time  before 
the  performance  is  in  fact  due ;  but  if  not  in  fact  withdrawn  it  is  evi- 
dence of  a  continued  intention  to  refuse  performance  down  to  and 
inolusive  of  the  time  appointed  for  performance.    Ripley  v.  McClorSi 
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4  Ex.  845 ;  Leake  on  the  Law  of  Contracts,  878.  The  promisee  may 
treat  the  notice  of  intention  as  inoperative,  and  await  the  time  when 
the  contract  is  to  be  executed,  and  then  hold  the  other  party  respon* 
sible  for  all  the  consequences  of  non-performance.  But  in  that  case  he 
keeps  the  contract  alive  for  the  benefit  of  the  other  party  as  well  as  his 
own ;  he  remains  subject  to  all  his  own  obligations  and  liabilities  under 
it,  and  enables  the  other  party  not  only  to  complete  the  contract,  if  so 
advised,  notwithstanding  his  previous  repudiation  of  it,  but  also  to  take 
advantage  of  smy  supervening  circumstance  which  would  justify  him  in 
declining  to  complete  it.    Leake  on  Contracts,  supra. 

It  follows  from  the  foregoing  principles  that  on  November  29  when 
the  action  was  commenced  below,  there  was  no  breach  of  the  contract 
which  the  defendants  could  set  up  as  a  set-off  to  the  plaintiffs'  claim. 
Nor  does  it  help  the  defendants  that  when  the  cause  was  tried  the 
breach  was  complete.  The  date  of  the  commencement  of  the  suit  is 
the  obvious  test  in  such  cases.  Morrison  v.  Moreland,  15  S.  &  R.  61 ; 
Carpenter  v.  Butterfield,  8  Johns.  Cases,  144. 

There  was  error  in  not  affirming  the  plalntifl!^'  eighth  point. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded,^ 

^  "  The  learned  counsel  for  the  plaintiff  does  not  insist  that  the  contract  mnst  necee- 
•arily  be  coostraed  to  authorize  the  plaintiff  to  continue  his  work  nntil  completion,  in 
Ihe  spring  and  summer  of  1878,  irrespectire  of  the  consequences  to  the  defendant,  but 
that  the  question  of  the  construction  of  the  contract  upon  that  point  was  wholly  im- 
material in  determining  the  issues  between  the  parties.  He  insists  that  the  defendant, 
bj  his  notice  of  March  30, 1878,  put  an  end  to  the  contract  absolutely,  without  any 
reference  to  the  time  when  the  work  should  or  might  be  done  under  the  contract ;  that 
he  did  not  forbid  the  plaintiff  from  going  on  and  completing  the  work  at  that  time 
bat  forbade  his  doing  it  at  any  time,  either  presently  or  at  any  future  time ;  and  that 
the  defendant  did  not  claim  to  stop  the  plaintiff  in  his  work  because  he  was  doing  it 
at  an  unseasonable  time,  and  thereby  unnecessarily  damaging  him  in  the  enjoyment  of 
his  farm. 

"  There  is  great  force  in  the  argument,  and  if  the  defendant  did  forbid  the  plain- 
tiff without  cause  to  continue  the  work  at  that  time  or  at  any  other  time,  and  there 
was  no  withdrawal  on  his  part  from  that  position,  it  would  be  quite  immaterial  what 
the  construction  of  the  contract  should  be  as  to  when  the  work  could  be  lawfully 
done  by  the  plaintiff.  Looking  alone  at  the  written  notice  to  quit,  given  by  the  de- 
fendant, bearing  date  March  30, 1878,  the  refusal  of  the  defendant  to  permit  the  plain- 
tiff to  do  any  further  work  under  the  contract  would  be  absolute ;  but  there  is  eri- 
denoe  showing  that  the  plaintiff  did  work  after  the  notice  to  quit  was  given,  with  the 
consent  of  the  defendant.  The  plaintiff  admits  this  in  his  eridence,  but  he  says  that 
the  defendant  told  him  to  quit  when  he  had  completed  pulling  certain  stumps  which 
had  been  theretofore  marked  for  pulling  hj  the  plaintiff.  It  also  appears  that  the 
defendant  offered  to  show  that  after  the  written  notice  was  given,  and  whilst  plaintiff 
was  still  at  work,  he  told  him  he  did  not  intend  to  terminate  the  contract,  but  to  stop 
his  work  until  after  he  got  his  crops  off,  and  that  he  could  then  go  on  and  pull  the 
remainder  of  the  stumps,  and  that  the  plaintiff  assented  to  that  arrangement. 

''The  evidence  offered  on  the  part  of  the  defendant  we  think  should  have  been  ad- 
mitted, under  the  pleadings,  as  tending  to  show  that,  notwithstanding  the  written 
notice  to  quit  was  absolute  and  unqualified,  still  the  plaintiff  was  informed  before  he 
quit  work,  and  before  he  had  suffeied  any  injury  from  such  notice,  that  it  was  not  in- 
tended as  an  absolute  refusal  on  the  part  of  the  defendant  to  prevent  the  plaintiff  from 
the  contract,  and  that  he  was  at  liberty  to  perform  the  same  at  a  propel 
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ROBERT  RAYBTTRN  AND  FRED  W.  RAYBURN  v.  ANDREW 

W.  COMSTOCK  ET  AL. 

Michigan  Supreme  Court,  April  22,  23  —  Mat  2,  1890. 

[Reported  in  80  Michigan,  448.] 

Erbob  to  Alpena.  Simpson,  J.,  presiding.  Argued  April  22  and  2D, 
1890.    Deoided  May  2,  1890. 

Assampsit.  Defendants  bring  error.  Reversed.  The  facts  ar» 
stated  in  the  opinion. 

TurnbuU  &  Dafoe^  for  appellants. 

Depevo  &  Butkerford  and  George  H,  SHeatoVy  for  plaintiffs. 

Morse,  J.  The  plaintiffs  entered  into  a  contract  with  defendants, 
Nov.  13,  1885,  in  which  tbey  agreed  to  go  upon  certain  lands  of  de- 
fendants, and  cut,  haul,  and  deliver  at  the  west  branch  of  Hubbard 
Lake,  upon  what  is  known  as  the  ^'  Lockwood  Landing,"  all  the  timber 
suitable  for  saw-logs,  for  the  sum  of  |3  per  1,000  feet.  From  two  to 
three  millions  of  said  timber  was  to  be  delivered  each  3'ear  until  all  was 
delivered.  The  timber  was  to  be  cut  clean,  and  in  a  prudent  manner, 
and  all  to  be  cut  that  was  suitable  for  lumber  or  shingles.  Said  logs 
were  to  be  well  landed  and  on  skids,  and  well  rolled  up.  Supplies 
were  to  be  furnished  out  of  the  store  of  defendants,  and  money  provided 
to  pay  the  men  employed  by  plaintiffs,  April  1,  1886,  and  the  balance, 
if  any,  to  be  paid  June  1,  1886,  for  the  logs  cut  and  delivered  the  first 
winter.  The  timber  put  in  the  second  year  was  to  be  paid  for  April  1 
and  June  1  of  1887,  as  above. 

The  plaintiffs  went  onto  the  job  in  the  fall  of  1885,  and  that  winter 
cut  and  delivered  about  two  million  feet,  and  were  paid  for  it  according 

and  seasonable  time.  This  evidence  was,  it  seems,  ruled  oat  because  it  was  supposed 
not  to  be  admiflsible  under  the  pleadings.  We  think  it  was  clearlj  admissible  under 
the  pleadings.  The  plaintiff  alleges  that  the  defendant  had  forbidden  him  absolutely, 
and  without  assigning  any  cause,  from  doing  any  further  work  under  the  contract, 
and  sets  out  in  his  complaint  the  written  notice  of  the  defendant  of  March  30,  1878. 
The  defendant,  in  his  answer,  does  not  deny  that  he  gave  the  written  notice  as  alleged 
in  the  complaint,  but  alleges  '  that  the  plaintiff  insisted  upon  going  on  and  pulling 
the  stumps  at  the  time  when  the  land  was  ordinarily  used  for  sowing  grain  and  for 
pasture,  and  during  the  season  when  the  same  was  required  for  pasturing  purposes 
and  for  sowing  and  raising  grain  thereon,  contrary  to  the  express  agreement  of  the 
parties ;  and  that,  because  plaintiff  so  insisted  upon  going  on  with  the  work,  he  for- 
bade him,  because  the  land  was  needed  for  the  ordinary  purposes  of  farming.'  Under 
this  state  of  the  pleadings,  we  do  not  think  the  defendant  was  estopped  from  showing 
that  he  notified  the  plaintiff,  after  the  giving  of  the  written  notice,  of  the  reason  why 
he  gave  the  same,  and  that  he  did  not  mean  by  such  notice  to  absolutely  refuse  to  per- 
mit him  to  do  the  work  at  a  proper  season.  Such  explanation  of  the  written  notice, 
being  given  before  the  plaintiff  had  acted  upon  it  and  quit  work,  and  before  he  had 
sustained  any  damage  from  such  notice,  was  a  withdrawal  of  the  absolute  notice  to 
terminate  the  contract  contained  in  the  written  notice ;  and  thereafter  the  plaintiff 
would  not  be  justified  in  abandoning  the  contract,  relying  upon  such  written  notice  aa 
his  justification  therefor."  Nilson  v.  Morse,  53  Wis.  240,  250.  See  also  Perkins  v. 
Frazier,  107  La.  390.    Compare  Ault  v.  Dustiu,  100  Tenn.  366. 
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to  contract.  The  plaintiffs  claim  that  they  faithfully  performed  their 
contract  for  the  first  year,  and  were  always  ready  and  willing  to  per- 
form the  whole  contract,  but  that  they  were  prevented  from  doing  so 
by  the  defendants.  They  bring  this  suit,  alleging  a  breach  of  the  con- 
tract on  the  part  of  the  defendants,  and  claiming  damages  for  such 
breach.  They  also  count  upon  an  agreement  with  defendants  in  rela- 
tion to  picking  up  and  gathering  about  2,500,000  feet  of  saw-logs  scat- 
tered around  the  shores  of  Hubbard  Lake,  and  putting  them  in  booms 
ready  to  be  towed  across  said  lake.  They  allege  that  defendants 
agreed  to  pay  them  ten  cents  per  1,000  feet  for  such  picking  up ;  that 
they  have  completed  the  work,  and  have  not  been  paid.  The  dec- 
laration also  contains  a  claim  for  $5,000,  based  upon  the  common 
oounts  in  assumpsit  The  plea  is  the  general  issue,  with  notice  of 
recoupment 

Upon  the  first  contract  the  testimony  upon  the  part  of  the  plaintiffs 
tended  to  show  that  the  first  year  they  performed  their  conti*act  sub- 
stantially, and  that  defendants  settled  up  with  them,  finding  no  fault  at 
any  time  with  the  manner  of  their  performance ;  that  when  they  were 
ready  to  commence  again,  in  the  fall  of  1886,  and  went  to  defendants 
for  supplies,  they  were  informed  by  one  of  the  defendants,  Andrew  W. 
Comstock,  that  they  could  not  cut  another  stick  bf  timber  upon  the 
lands,  —  he  calling  up  a  clerk  to  witness  that  he  forbade  their  going 
on  with  the  Job.  They  waited  until  aix>ut  Dec.  1,  1886,  when  they 
took  another  Job,  upon  which  they  lost  money.  There  was  left  when 
they  quit  upon  the  contract  about  4,000,000  feet  of  timber  uncut. 
The  defendants'  measure  showed  3,900,000.  The  plaintiffs  testified 
that  they  could  have  put  this  timber  in  at  $2  per  1,000,  or  at  a  profit 
of  f  1  per  1,000. 

The  defendants  claim  that  plaintiffs  did  not  properly  perform  their 
contract  in  the  following  respects :  Did  not  bank  all  the  logs  upon  the 
*^  Lockwood  Landing ; "  did  not  cut  the  timber  clean  as  they  went ; 
did  not  place  all  the  logs  on  skids,,  and  left  over  8,000  logs  in  the 
woods,  cut  but  not  hauled,  some  being  on  skids  and  some  on  the 
ground ;  that,  by  reason  of  the  timber  not  being  cut  clean,  the  fire  got 
in  and  damaged  it,  and  that  the  same  fire  burned  up  and  destroyed  a 
large  number  of  the  logs  left  in  the  woods,  and  damaged  those  that 
were  not  destroyed.  The  defendants  denied  that  they  ever  refused  to 
let  the  plaintiffs  go  on  with  the  job,  and  testify  that,  Dec.  24,  1886, 
they  served  a  written  notice  upon  plaintiffs  to  proceed  at  once  and 
complete  their  contract.  The  plaintiffs  admit  receiving  this  notice,  but 
say  that  they  did  not  receive  it  until  they  had  taken  the  other  Job,  and 
were,  therefore,  not  in  a  condition  to  go  on  with  it.  The  plaintiffs 
recovered  a  verdict  of  $1,560. 

The  defendants  bring  error,  and  claim,  first,  that,  there  being 
4,000,000  feet  of  timber  upon  the  lands  after  the  first  year's  work,  the 
plaintiffs  could  not  have  completed  the  job  in  less  than  two  years  more, 

the  contract  did  not  authorize  them  to  put  in  over  3,000,000  in  any 
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one  year ;  that,  as  the  defendants  notified  them  in  December,  1886,  to 
go  on  with  the  Job,  the  only  damages  they  could  recover  would  be  what 
they  suffered  between  the  time  they  were  forbidden  to  go  on  and  the 
date  they  were  notified  to  proceed ;  and  that,  under  the  most  favorable 
view,  they  could  only  get  damages  for  the  expenses  of  one  year's  delay 
and  the  interest  upon  the  profits  of  one  year's  work. 

We  think  the  court  charged  the  Jury  correctly  in  this  respect  He 
said,  in  substance,  that  when  plaintiffs  were  notified  to  proceed  with  the 
contract,  as  no  suit  had  been  commenced  at  that  time,  it  was  their  duty 
to  go  on  with  the  contract,  if  they  were  in  a  situation  to  do  so,  and  that, 
if  the  Jury  believed  the  testimony  of  the  defendants,  the  plaintiffs  were 
never  prevented  fix>m  going  on  with  the  Job,  they  could  not  recover,  in 
any  event  This  question  was  in  dLBpute,  and  the  Jury  evidently  found 
with  the  plaintifib. 

The  testimony  shows  that  plaintiffs,  when  this  notice  was  served,  had 
taken  another  contract,  which  employed  all  their  teams  and  means. 
Under  their  theory,  that  up  to  this  time  defendants  had  forbidden  their 
going  on  with  the  contract,  it  was  too  late  for  this  notice  to  have  any 
effect  whatever  upon  the  rights  of  the  parties.  Certainly  the  defend- 
ants could  not  refuse  to  fhrnish  supplies,  and  forbid  plaintiffs  cutting 
any  timber  on  the  land,  and  wait  until  plaintiffs  had  taken  another 
Job,  and  then  withdraw  their  refusal  to  permit  plaintiffs  to  finish  the 
contract,  and,  by  a  notice  to  them  to  go  on  and  perform,  force  plain- 
tiffs to  proceed,  or  lose  all  claim  for  damages  thereafter.  The  plaintiffs 
had  a  right  to  take  the  refusal  as  it  was  given,  and  to  seek  other  em- 
ployment upon  the  strength  of  it,  and  they  were  not  obliged  to  break 
the  other  contract  they  had  made  in  order  to  save  their  rights 
under  this  one  with  the  defendants.  In  view  of  the  fact  that  the  de- 
fendants went  on  the  premises  themselves  in  the  winter  of  1886  and 
1887,  and  took  off  500,000  feet,  and  let  the  contract  to  Uke  off  the 
balance  to  one  Mulvaney,  in  1887,  at  $2.50  per  1,000  feet,  we  are  satis- 
fied that  if  it  be  true,  as  claimed  by  plaintiffs,  that  defendants  refused 
to  let  them  go  on  with  the  contract  until  they  had  taken  another  Job 
for  the  winter  of  1886  and  1887,  plaintiffs  were  fhlly  Justified  in  treat- 
ing the  contract  as  broken  by  the  defendants,  and  were  authorized  to 
recover  damages  for  the  breach  of  the  same  as  if  no  notice  to  proceed 
had  ever  been  served  upon  them. 

The  claim  that  the  contract  had  not  been  fully  performed  by  the  plain- 
tiffs the  first  year  was,  under  the  testimony,  fairly  submitted  to  the 
Jury.  There  was  a  dispute  as  to  the  lines  of  what  was  known  as  the 
*^  Lock  wood  Landing."  The  plaintiffs'  testimony  showed  that  a  few 
thousand  feet  were  piled  beyond  what  Comstock  claimed  to  be  the  line 
of  the  landing,  the  plaintiffs  supposing  the  line  extended  further  up  the 
creek.  Afler  Comstock  pointed  out  the  line,  no  more  logs  were  banked 
above  it  If  the  Jury  believed  this,  there  was  a  substantial  compliance 
with  the  contract  in  this  respect 

Plaintiffs'  testimony  also  showed  the  timber  cut  dean,  and  in  a  pm- 
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dent  manner.  They  Admitted  that  a  few  logs  were  left  in  the  woods^ 
some  of  which  were  not  skidded ;  but  this  was  owing  to  the  fact  that 
the  season  broke  up  with  a  big  rain-storm,  which,  with  the  piling  of 
logs  by  defendants  upon  a  pond  that  plaintiflla*  road  crossed,  pre- 
yented  their  getting  aU  the  logs  out  Plaintiffs'  testimony  showed  that 
this  piling  of  logs  by  the  defendants  upon  this  pond,  along  the  sides  of 
their  road  across  it,  not  only  prevented  plaintiffs'  getting  out  all  the 
logs  they  cut,  but  also  from  cutting  and  hauling  more.  This  was  de- 
nied by  defendants ;  but,  if  so  found  by  the  jury,  it  was  a  sufficient 
excuse  for  not  banking  all  the  logs  cut. 

The  evidence  upon  all  the  points  in  which  a  non-performance  of  the 
contract  was  averred  by  defendants,  coupled  with  the  testimony  of 
plaintiffs  that  defendants  settled  with  and  paid  them  for  the  first 
year's  work  without  finding  any  fault  whatever,  and  that  they  never 
complained  of  the  contract  being  broken  in  any  way  by  plaintiffs  until 
they  refused  to  permit  further  performance  by  plaintiffs  in  September, 
1886,  was  sufficient  to  go  to  the  jurj^  and  was  properly  submitted  to 
them.  They  found  against  the  defendants,  and  we  are  not  prepared  to 
say  they  were  not  warranted  in  so  finding. 

The  true  rule  of  damages  was  also  laid  down  by  the  court.  The 
plaintiffs  testifled  that  it  cost  them  $2.10  per  1,000  to  put  in  what  they 
delivered  the  first  year,  and  that,  as  part  of  the  work,  such  as  getting 
camps  and  roads  in  order,  was  done  the  first  year,  so  as  to  cheapen  the 
work  on  the  job  thereafter,  they  could  have  put  the  balance  in  for  $2 
per  1,000.  They  were  therefore  entitled,  under  their  testimony,  to  $1 
per  1,000  profit  They  did  not  get  50  cents  per  1,000,  however,  by 
the  verdict ;  the  jury,  evidently  taking  into  consideration  the  evidence 
upon  the  part  of  defendants,  some  of  which  tended  to  show  that  there 
would  have  been  no  profit.  There  is  no  reason  shown  in  the  record 
why  the  plaintiffs  should  not  recover,  upon  a  proper  showing,  the  dif- 
ference between  the  contract  price  and  the  cost  of  putting  in  the  logs. 
There  is  no  particular  element  of  uncertainty  regarding  the  profits  the 
plaintiffs  would  have  realized  fh>m  the  peiformance  of  the  contract. 
See  Goodrich  v.  Hubbard,  51  Mich.  70 ;  BurreU  v.  Salt  Co.,  14  id.  84 ; 
Loud  V.  Campbell,  26  id.  239 ;  Leonard  v.  Beaudry,  68  id.  812,  80  id. 
163. 

But  the  court  committed  error  in  relation  to  the  picking  up  of  the 
logs  in  Hubbard  Lake.  Both  parties  admitted  that  there  was  a  con- 
tract in  relation  to  this  work,  but  differed  as  to  the  compensation  to 
be  paid  therefor.  The  plaintiffs  claim  they  were  to  have  10  cents  extra 
per  1,000 ;  and  the  defendants  testify  that  they  were  to  pay  only  2  cents 
extra  above  the  25  cents  for  towing,  and  that  they  had  settled  with 
plaintiffs,  and  paid  them  in  full  upon  that  basis.  Yet  the  circuit 
judge  permitted  evidence  to  be  given  that  it  was  worth  50  cents  per 
1,000  to  pick  them  up,  and  instructed  the  jury  as  follows :  — 

^'  The  second  element  in  this  case  is  the  question  in  regard  to  pick* 
Ing  up  these  logs  on  Hubbard  Lake.    The  plaintiffs  claim  that  defend* 
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ants  agreed  to  give  them  10  cents  a  thousand  feet  extra,  over  and  above 
the  25  cents  that  the}*  were  to  receive  for  towing.  If  there  was  a  con- 
tract between  the  defendants  and  plaintiffs  in  this  case,  and  they  under- 
stood it,  that  the  Ray  bums  were  to  receive  10  cents  a  thousand  for 
picking  up  those  logs,  the}'  were  entitled  to  it,  if  there  was  such  a  con- 
tract, and  it  was  understood  by  all  the  parties.  There  could  not  be 
any  contract  unless  they  did  understand  each  other.  But  the  defend- 
ants claim  that  the  contract  was  different  The  defendants  claim  that 
the  plaintiffs  agreed  to  pick  them  up  for  two  cents  extra.  If  that  was 
the  contract,  and  the  parlies  understood  it,  then  the}*  were  bound  by 
that,  because  when  they  make  their  contracts  they  are  bound  by  them. 
It  does  not  make  any  difference  how  hard  it  is  for  one  side  or  good  for 
the  other,  when  we  enter  into  contracts ;  if  we  do  enter  into  them,  we 
are  bound  b}*  them.  So  that  here  are  two  separate  claims  as  to  the 
contract,  —  one  for  two  cents,  and  one  for  ten  cents.  You  are  to 
judge.  You  have  heard  the  testimony  as  to  whether  there  was  any 
contract  at  all,  and  if  so,  which  of  these  parties  is  right  If  it  was  for 
two  cents  per  thousand  feet,  then  the  Rayburns  will  have  to  be  satis- 
fied with  that ;  and  it  seems  from  the  evidence  that  they  have  received 
that.  If  it  was  ten  cents  per  thousand  feet,  then  they  are  entitled  to 
receive  it ;  and,  if  they  have  not  received  it,  then  the}'  are  entitled  to 
receive  it  at  your  hands  in  this  suit.  But,  if  you  find  that  these  parties 
did  not  agree  on  anything,  or  if  they  did  talk  about  it,  they  were  both 
mistaken  when  they  quit,  and  their  minds  did  not  meet  upon  this  ques- 
tion, then  there  was  no  contract  at  all,  because  it  takes  as  many  as  two 
parties  to  make  a  contract,  and  their  minds  must  meet.  If  you  should 
find  that  there  was  n't  any  contract,  and  the  work  was  done,  —  and 
that  is  admitted,  —  in  that  case  the  Rayburns  would  be  entitled  to  re- 
ceive whatever  in  your  judgment  the  work  was  reasonably  worth ;  be- 
cause when  we  work  for  a  man,  and  there  is  no  agreement  as  to  what 
we  shall  receive,  the  law  gives  us  what  it  is  worth.'' 

There  was  no  ground  in  the  evidence  from  which  the  jury  might  infer 
that  there  was  no  contract,  —  that  the  minds  of  the  parties  did  not  meet. 
There  was  undoubtedly  a  parol  arrangement  as  to  the  picking  up  of 
these  logs ;  and  the  only  question  for  the  jury  to  determine  was  the 
price  to  be  paid  for  the  work.  There  was  no  misunderstanding  about 
it  Either  the  defendants  agreed  to  pay  ten  cents  or  two  cents.  The 
burden  of  proof  was  upon  plaintiffs  to  show  that  the  price  was  ten  cents. 
Failing  in  this,  they  could  not  recovef ,  as  they  had  been  paid  the  two 
cents.  As  there  is  no  way  of  ascertaining  what  conclusion  the  jury  ar- 
rived at  as  to  this  matter,  the  judgment  must  be  reversed  and  a  new 
trial  granted,  with  costs  of  this  court  to  defendants. 

The  other  Justices  concurred. 
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L.   J.  KADISH  V.  A.  N.  YOUNG. 
Illinois  Supbehs  Coubt,  Noybmber  20,  1883. 

[Reported  in  108  lUinoU,  170.] 

Appeal  from  the  Appellate  Court  for  the  First  District;  —  heard  in 
that  court  on  appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Joseph  E.  Gabt,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  A.  N.  Toung  and 
George  BuUen,  against  L.  J.  Eadish  and  Charles  Fleischman.  A  trial 
was  had,  resulting  in  a  verdict  and  judgment  of  $20,000  damages 
against  the  defendants. 

Mr.  John  Woodbridge  and  Mr.  Francis  Lackner  for  the  appellant 
Eadish ;  Messrs.  Moadley,  Johnson  &  Colson,  for  the  appellant  Fleisch* 
man. 

Mr,  William  A.  Montgomery^  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  court : 

This  was  assumpsit,  by  appeUees,  against  appeUants,  to  recover  dam- 
ages sustained  by  the  breach  of  an  alleged  contract,  whereby,  on  the 
15th  of  December,  1880,  appellees  sold  to  appellants  100,000  bushels 
of  No.  2  barley,  at  one  dollar  and  twenty  cents  per  bushel,  to  be 
delivered  to  appellants,  and  paid  for  by  them,  at  such  time  during  the 
month  of  January,  1881,  as  appellees  should  elect.  Appellees  tendered 
to  appellants  warehouse  receipts  for  100,000  bushels  of  No.  2  barley 
on  the  12th  of  January,  1881,  but  appellants  refused  to  receive  the 
receipts  and  pay  for  the  barley.  Within  a  reasonable  time  thereafter 
appellees  sold  the  barley  upon  the  market,  and  having  credited  appel- 
lants with  the  proceeds  thereof,  they  brought  this  suit,  and  on  the  trial 
in  the  circuit  court  they  recovered  the  difference  between  the  contract 
price  and  the  value  of  the  barley  in  the  market  on  the  day  it  was  to 
have  been  delivered  by  the  terms  of  the  contract.  Upon  the  trial 
appeUants  denied  the  making  of  the  alleged  contract,  that  they  were 
partners,  or  that  any  purchase  of  the  barley  was  made  for  their  Joint 
account ;  and  they  also  contended,  if  a  contract  was  shown,  then  that 
on  the  next  day  after  it  was  made  they  gave  notice  to  appellees  that 
they  did  not  consider  themselves  bound  by  the  contract,  and  they 
would  not  comply  with  its  terms,  and  evidence  was  given  tending  to 
sustain  this  contention. 

The  questions  of  fact  contested  upon  the  trial  in  the  circuit  court,  and 
to  some  extent  discussed  in  argument  here,  are,  by  the  Judgment  of  the 
Appellate  Court,  conclusively  settled  against  appellants,  and  we  are 
denied  the  power  of  inquiring  whether  they  are  rightly  or  wrongly 
settled.  Bridge  Co.  v.  Commissioners  of  Highwaj^s,  101  III.  519; 
Edgerton  v.  Weaver,  105  id.  43  ;  Indianapolis  and  St.  Louis  R.  R.  Co, 
«.  Morganstem,  106  id.  216;  Missouri  Furnace  Co.  v.  Abend,  107 
id.  44. 
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The  qaestions  of  law  to  which  our  attention  has  been  directed  bj  the 
argaments  of  ooiuiBel,  arise  upon  the  nilingB  of  the  circait  Jadge  in 
giving  and  refusing  instractions.  He  thus  ruled,  among  other  things, 
that  appellants,  by  giving  notice  to  appellees  on  the  next  day  after  the 
making  of  the  contract  that  they  would  not  receive  the  barley  and 
comply  with  the  terms  of  the  contract,  did  not  create  a  breach  of 
such  contract  which  appellees  were  bound  to  regard,  or  impose  upon 
them  the  legal  obligation  to  resell  the  barley  on  the  market^  or  make  a 
forward  contract  for  the  purchase  of  other  barley  of  like  amount  and 
time  of  delivery,  within  a  reasonable  time  thereafter,  and  credit  appel- 
lants with  the  amount  of  such  sale,  or  give  them  the  benefit  of  such 
forward  contract,  but  that  appellees  had  the  legal  right,  notwithstanding 
such  notice,  to  wait  until  the  day  for  the  delivery  of  the  barley  by 
the  terms  of  the  contract,  and  then,  upon  appellants'  failure  to  receive 
and  pay  for  it  on  its  being  tendered,  to  resell  it  on  the  market,  and 
recover  from  appellants  the  difference  between  the  contract  price  of  the 
barley  and  its  market  value  on  the  day  it  was  to  have  been  delivered. 

That  in  ordinary  cases  of  contract  of  sale  of  personal  property*  for 
fhture  delivery,  and  failure  to  receive  and  pay  for  it  at  the  stipulated 
time,  the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  or  current  value  of  the  property  at  the  time  and 
place  of  delivery,  has  been  settled  by  previous  decisions  of  this  court 
(see  McNaught  v,  Dodson,  49  IlL  446,  Larrabee  v.  Badger,  45  id.  440, 
and  Saladin  v.  Mitchell,  id.  79),  and  is  not  contested  by  appellants* 
counsel  But  their  contention  is,  that  in  case  of  such  contract  of  sale 
for  future  delivery,  where,  before  the  time  of  delivery,  the  buyer  gives 
the  seller  notice  that  he  will  not  receive  the  property  and  comply  with 
the  terms  of  the  contract,  this,  whether  the  seller  assents  thereto  or 
not,  creates  a  breach  of  the  contract,  or,  at  ail  events,  imposes  the 
legal  duty  on  the  seller  to  thereafter  take  such  steps  with  reference  to 
the  subject  of  the  contract,  as,  by  at  once  reselling  the  property  on  the 
market  on  account  of  the  buyer,  or  making  a  forward  contract  for  the 
purchase  of  other  property  of  like  amount  and  time  of  delivery,  shall 
most  effectually  mitigate  the  damages  to  be  paid  by  the  bayer  in  con- 
sequence of  the  breach,  without  imposing  loss  upon  the  seller.  If  the 
buyer  may  thus  create  a  breach  of  the  contract  without  the  consent  of 
the  seller,  we  doubt  not  the  duty  to  sell  (where  the  property  is  in  the 
possession  of  the  seller  at  the  time),  at  least  within  a  reasonable  time 
after  such  breach,  will  result  as  a  necessary  consequence  of  the  breach. 
When  the  breach  occurs  by  a  failure  to  accept  and  pay  for  property 
tendered  pursuant  to  the  terms  of  a  contract  at  the  day  specified  for 
its  delivery,  this  is  doubtless  the  duty  of  the  seller,  and  no  reason  is 
now  perceived  why  it  should  not  equally  result  from  any  breach  of  the 
contract  upon  which  the  seller  is  legally  bound  to  act. 

But  the  well  settled  doctrine  of  the  English  courts  is,  that  a  buyer 
cannot  thus  create  a  breach  of  contract  upon  which  the  seller  is  bound 
to  act    In  Leigh  v,  Patterson,  8  Taunt.  540  (4  Eng.  C.  L.  267),  Phill« 
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potts  et  al.  V.  EvAns,  5  M.  &  W.  475,  Ripley  v.  McClare,  4  Exch.  859, 
and,  it  may  be,  also  in  other  early  cases,  it  was  held  a  party  to  a  con- 
tract to  be  performed  in  the  fbtare  cannot,  by  merely  giving  notice  to 
the  opposite  party  that  he  will  not  perform  his  part  of  the  contract, 
create  a  breach  of  the  contract.  Subsequently,  howeyer,  in  Cort  v. 
Ambergate,  Nottingham,  &c.  By.  Co.  17  Q.  B.  127,  and  more  ex- 
plicitly in  Hochster  v.  De  la  Tour,  2  £.  &  B.  678,  the  doctrine  was 
announced  as  not  in  conflict  with  previous  decisions,  that  the  party  to 
whom  notice  is  given  in  such  cases  will  be  justified  in  acting  upon  the 
notice,  provided  it  is  not  withdrawn  before  he  acts.  Lord  Campbell, 
C.  J.,  in  delivering  his  opinion  in  the  latter  case,  and  speaking  for  the 
court,  used  this  language :  ^'  The  man  who  wrongfully  renounces  a  con- 
tract into  which  he  has  deliberately  entered,  cannot  Justly  complain  if 
he  is  immediately  sued  for'  a  compensation  in  damages  by  the  man 
whom  he  has  injured,  and  it  seems  reasonable  to  allow  an  option  to  the 
injured  party  either  to  sue  immediately  or  to  wait  till  the  time  when 
the  act  was  to  be  done,  still  holding  it  as  prospectively  binding  for  the 
exercise  of  this  option,  which  may  be  advantageous  to  the  innocent 
party,  and  cannot  be  prejudicial  to  the  wrong-doer." 

The  leading  text-writers  who  treat  of  this  question  foUow  the  author- 
ity of  these  cases,  and  the  rule  they  announce  is  thus  expressed  in 
Sedgwick  on  Damages,  (6th  ed.)  840,  *  284 :  ^^  An  eflTort  has  been  made 
in  many  cases  by  the  purchaser  to  relieve  himself  from  the  contract  of 
sale  before  the  time  fixed  for  performance  by  giving  notice  that  he 
would  not  be  ready  to  complete  the  agreement,  and  in  these  cases  it 
has  been  insisted  that  the  damages  should  be  estimated  as  at  the  time 
of  giving  notice ;  but  the  English  courts  have  Justly  denied  the  right  of 
either  party  to  rescind  the  agreement,  and  have  adhered  to  the  day  of 
the  breach  as  the  period  for  estimating  damages."  To  like  effect  see 
Chitty  on  Contracts,  (11th  Am.  ed.)  1079;  2  Parsons  on  Contracts, 
(6th  ed.)  676 ;  Benjamin  on  Sales,  (Ist  ed.)  559,  (4th  Am.  ed.)  978 ; 
Addison  on  Contracts,  *  952  ;  Wood*s  Mayne  on  Damages,  250,  *  150. 

The  question  came  before  this  court  in  Fox  v.  Eitton,  19  111.  519, 
whether,  when  a  party  agrees  to  do  an  act  at  a  ftiture  day,  and  before 
the  day  arrives  he  declares  he  will  not  keep  his  contract  or  do  the  act, 
the  other  party  may  act  on  such  declaration,  and  bring  an  action  before 
the  day  arrives ;  and  it  was  held,  on  the  authority  of  Phillpotts  v. 
Evans,  and  Hochster  v.  De  la  Tour,  suproy  that  he  may ;  and  in  that 
case  it  is  said,  in  the  opinion  of  the  court,  that  there  is  no  conflict  in 
the  cases  referred  to  by  counsel  in  the  discussion  thereof,  and  to  prove 
it,  this  language  from  the  opinion  of  Parke,  Baron,  in  PhiUpotts  v. 
Evans,  la  quoted :  ^'The  notice  (that  be  will  not  receive  the  wheat) 
amounts  to  nothing  until  the  time  when  the  buyer  ought  to  receive  the 
goods,  unless  the  seller  acts  on  it  in  the  meantime,  and  rescinds  the 
contract"  And  it  is  then  added :  ^^  This  is  in  strict  accordance  with 
the  principles  recognized  in  the  leading  case  relied  on  by  the  plaintiff, 
—  Hochster  v.  De  la  Tour." 
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In  McPherson  v.  Walker,  40  IlL  371,  the  question  before  the  court 
was,  whether  it  was  error  to  say  in  an  instruction  that  where  there  is  a 
contract  for  the  sale  of  property  to  be  delivered  in  the  future,  a  tender 
or  offer  of  the  propert}-  by  the  seller  on  the  day  of  delivery  is  excused 
by  a  previous  notice  of  the  buyer  that  he  would  not  accept  the  property, 
and  it  was  held  that  it  was.  In  the  opinion  of  the  court  it  is  said : 
*'*'  The  rule  is,  if  one  bound  to  perform  a  future  act,  before  the  time  for 
doing  it  declares  his  intention  not  to  do  it,  this,  of  itself,  is  no  breach 
of  his  contract ;  but  if  this  declaration  be  not  withdrawn,  when  the 
time  arrives  for  the  act  to  be  done  it  constitutes  a  sufficient  excuse  for 
the  default  of  the  other  party,"  —  referring  to  2  Parsons  on  Contracts, 
188,  Hochster  r.  De  la  Tour,  supra^  and  Crist  v.  Armour,  84  Barb. 
378. 

In  Chamber  of  Commerce  v,  Sollitt,  4*3  IlL  519,  the  character  of 
question  is  the  same  as  in  the  two  preceding  cases  to  which  we  have 
just  referred,  and  it  was  decided  the  same  way.  Cort  v.  Ambergate  Ry« 
Co.,  aupra,  Hochster  v.  De  la  Tour,  supra^  and  Fox  v.  Kitton,  suprfif 
are  referred  to  as  sustaining  the  decision. 

In  Cummings  v.  Tilton,  44  III.  173,  one  of  the  points  decided  was,  if 
the  party  who  is  to  receive  informs  the  party  who  is  to  deliver  that  he 
«annot  pay  the  money,  the  latter  is  excused  from  offering  to  deliver,  — 
but  there  is  no  discussion  of  the  question. 

Follansbee  v,  Adams,  86  111.  13,  involved  the  same  question  as  that 
decided  in  Fox  v,  Kitton,  supra^  and  on  the  authority  of  that  case,  and 
Chamber  of  Commerce  i;.  SoUitt,  9upra^  it  was  decided  the  same  way. 

While  it  is  true  that  in  none  of  these  cases  was  the  question  whether 
one  party  to  a  contract  may,  by  only  a  notice  of  his  intention  not  to 
comply  with  its  terms,  create  a  breach  of  the  contract,  before  the 
court,  still,  in  all  of  them  it  is  assumed  that  he  cannot ;  for  if  he  could, 
the  questions  they  decide  would  have  been  immaterial,  and  the  English 
cases  which  they  profess  to  follow,  as  has  been  seen,  expressly  hold 
that  he  cannot. 

But  counsel  insist  this  court  has  held  the  contrary  in  Gale  v^  Dean, 
20  111.  320,  and  in  Trustees  v.  Shaffer,  63  id.  244.  This  ie  a  misappre- 
hension. Neither  case  professes  to  discuss  the  question  before  us,  and 
no  notice  is  taken  in  either  of  the  decisions  or  dicta  to  which  we  have 
above  referred.  In  Gale  v.  Dean  no  time  was  fixed  by  the  terms  of 
the  contract  for  its  performance,  and  in  view  of  this  omission  the 
court  held  it  reasonable  that  after  the  lapse  of  a  reasonable  time  either 
party  might  declare  a  breach  of  the  contract,  if  not  performed ;  and  it 
was  in  reference  to  this  omission  and  these  reciprocal  rights  of  the 
parties  under  the  contract,  solely,  that  the  court  used  the  language 
quoted  and  relied  upon  by  counsel  for  appellants,  namely,  that  **  we  do 
not  think  that  Gale,  when  he  found  he  could  not  perform,  was  absolutely 
at  the  mercy  of  Dean  for  the  determination  of  the  time  when  his 
liability  should  be  fixed  and  the  measure  of  that  liability  determined.'' 
It  had  not  the  slightest  reference  to  the  character  of  question  now 


SECT,  n.]  KADISH  V.  YOUNG.  269 

before  us.  In  the  other  case  (Trustees  v.  Shaffer),  the  time  for  the 
performance  of  the  contract  had  arrived.  There  was  uo  question  in 
that  respect  If  the  plaintiff  was  improperly  discharged,  there  was  a 
clear  breach  of  the  contract.  There  was  no  controversy  in  regard  to 
the  question  whether  one  party  to  a  contract  to  be  performed  in  the 
future,  can,  by  a  mere  notice  in  advance  of  the  time  of  performance 
that  he  does  not  intend  to  perform,  create  a  breach  of  the  contract ;  nor 
was  there  any  question  as  to  what  acts  a  party  ma}'  be  required  to  do 
in  advance  of  a  breach  of  contract  to  mitigate  the  damages  of  the 
adverse  party,  because  of  notice  that  there  would  be  a  breach  by  him. 
After  breach  of  a  contract^  as  before  herein  intimated,  we  do  not,  at 
present,  question  that  it  is  the  duty  of  the  party  entitled  to  damages 
to  do  what  he  reasonably  may,  without  prejudice  to  his  rights,  to  lighten 
the  burden  falling  on  his  adversary. 

There  is  nothing  in  the  more  recent  English  cases,  as  we  understand 
them,  repugnant  to  those  to  which  we  have  referred  upon  this  question. 

In  Frost  v.  Knight,  L.  R.  7  Exch.  Ill  (1  Moak,  218),  decided  in 
the  Exchequer  Chamber  in  February,  1872,  the  suit  was  for  breach 
of  a  marriage  contract,  whereby  the  defendant  had  promised  to  marry 
the  plaintiff  upon  the  death  of  his  father,  but  the  father  still  living,  the 
defendant  liad  announced  his  intention  of  not  fulfilling  his  promise  on 
his  father's  death,  and  broke  off  the  engagement.  Cockbum,  C.  J.,  in 
delivering  the  opinion  of  the  court,  thus  states  the  law,  after  referring 
to  the  previous  decisions :  ^^  The  promisee,  if  he  pleases,  may  treat  the 
notice  of  intention  "  (i.  e.  not  to  perform  the  contract)  ^^  as  inoperative^ 
and  await  the  time  when  the  contract  is  to  be  executed,  and  then  hold 
the  other  party  responsible  for  all  the  consequences  of  non-performance ; 
but  in  that  case  he  keeps  the  contract  alive  for  the  benefit  of  the  other 
party  as  weU  as  his  own.  He  remains  subject  to  aU  his  own  obligations 
and  liabilities  under  it,  and  enables  the  other  party  not  only  to  complete 
the  contract,  if  so  advised,  notwithstanding  his  previous  repudiation  of 
it,  but  also  to  take  advantage  of  any  supervening  circumstances  which 
would  justify  him  in  declining  to  complete  it  On  the  other  hand,  the 
promisee  may,  if  he  thinks  proper,  treat  the.  repudiation  of  the  other 
party  as  a  wrongful  putting  an  end  to  the  contract,  and  may  at  onoe 
bring  his  action  as  on  a  breach  of  it,  and  in  such  action  he  will  be 
entitled  to  such  damages  as  would  have  arisen  fh>m  the  non-per^ 
formance  of  the  contract  at  the  proper  time,  subject,  however,  to 
abatement  in  respect  of  any  circumstance  which  may  have  afforded  him 
the  means  of  mitigating  his  loss."  This  was  followed,  and  its  doctrine 
reiterated,  in  Brown  v.  Miller,  L.  R.  7  Exch.  319  (3  Moak,  429),  de- 
cided in  the  Court  of  Exchequer  in  June,  1872,  and  Roper  v.  Johnson, 
L.  R.  8  C.  P.  167  (4  Moak,  397),  decided  in  the  Common  Pleas  in 
February,  1873. 

Counsel  for  appellants  refer  to  the  fact  that  Keating,  J.,  in  Ropei 
V.  Johnson,  says :  ''  If  there  had  been  any  fall  in  the  market,  or  any 
other  circumstances  calculated  to  diminish  the  loss,  it  would  be  foi 
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defendant  to  show  it,**  —  and  then  cites  with  approval  fW>m  the  oplnioa 
of  Cockburn,  C.  J.,  in  Frost  v.  Knight^  mpra^  to  the  effect  that  ^^  the 
damages  are  subject  to  abatement  in  respect  of  any  circumstances 
which  would  entitle  him  to  a  mitigation/'  etc.,  and  insist  they  recognize 
the  duty,  here,  of  appeUees,  upon  receiving  notice,  etc.,  to  have  sold 
upon  the  market  or  have  entered  into  another  contract  for  January 
delivery,  etc.  It  is  enough  to  observe,  in  answer  to  this,  that  in  both 
Frost  V.  Knight  and  Roper  v.  Johnson,  supra^  the  notice  that  defendant 
would  not  comply  with  the  contract  was  accepted  and  acted  upon  by  the 
plaintiff  as  a  breach  of  the  contract ;  and  so  what  was  said  in  respect 
of  the  duty  of  the  plaintiff  to  mitigate  damages  was  said  with  reference 
to  a  case  wherein  he  recognized  the  contract  as  having  been  broken  by 
the  notice  of  the  adverse  party,  and  with  reference  to  what  was  to  be 
done  by  him  upon  and  after  the  recognition  of  that  breach,  and  hence 
can  have  no  application  here.  If  a  party  is  not  compelled  to  accept 
the  declarations  of  the  other  party  to  a  contract  that  he  will  not  perform 
it,  as  a  breach,  it  must  logically  follow  that  he  is  under  no  obligation  to 
regard  that  declaration  for  any  purpose ;  for,  as  we  have  seen,  the 
theory  in  such  case,  as  laid  down  by  Cockbum,  C.  J.,in  Frost  v.  Knight^ 
supra,  is :  ^^  He  keeps  the  contract  alive  for  the  benefit  of  the  other 
party  as  well  as  his  own.  He  remains  subject  to  all  his  own  obligations 
and  liabilities  under  it,  and  enables  the  other  party  not  only  to  complete 
the  contract,  if  so  advised,  notwithstanding  his  previous  repudiation  of 
it,  but  also  to  take  advantage  of  any  supervening  circumstance  which 
would  justify  him  in  declining  to  complete  it." 

Nothing  would  seem  to  be  plainer  than  that  while  the  contract  is  still 
subsisting  and  unbroken,  the  parties  can  only  be  compelled  to  do  that 
which  its  terms  require.  This  contract  imposed  no  duty  upon  appel* 
lees  to  make  other  contracts  for  January  delivery,  or  to  sell  barley  in 
December,  to  protect  appellants  fh>m  loss.  It  did  not  even  contemplate 
that  appellees  should  have  the  barley  ready  for  delivery  until  such  time 
in  January  as  they  should  elect.  If  appellees  had  then  the  barley  on 
hand,  and  had  acted  upon  appellants'  notice,  and  accepted  and  treated 
the  contract  as  then  broken,  it  would,  doubtless,  then  have  been  their 
duty  to  have  resold  the  barley  upon  the  market,  precisely  as  they  did 
in  January,  and  have  given  appellants  credit  for  the  proceeds  of  the 
sale;  but  it  is  obviously  absurd  to  assume  that  it  could  have  been 
appellees'  duty  to  have  sold  barley  in  December  to  other  parties  which 
it  was  their  duty  to  deliver  to  appellants,  and  which  appellants  had  a 
legal  right  to  accept  in  January. 

We  have  been  referred  to  Dillon  v.  Anderson,  48  N,  Y.  281,  Dan- 
foi-th  et  al.  V.  Walker,  87  Vt  240  (and  same  case  again  in  40  Vt  857), 
and  Collins  v,  Delaporte,  115  Mass.  159,  as  recognizing  the  right  of 
either  party  to  a  contract  to  create  a  breach  of  it  obligatory  upon  the 
other  party,  by  giving  notice,  in  advance  of  the  time  for  the  commence- 
ment of  the  performance  of  the  contract,  that  he  will  not  comply  with 
its  terms.    An  examination  of  the  oases  will  disclose  that  they  do  not 
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go  80  far,  but  that  thej  are  entirely  in  harmonj  with  what  we  fiare 
heretofore  indicated  ia  our  opinion  in  respect  of  the  law  applicable  to 
the  present  question. 

In  Dillon  v.  Anderson,  the  action  was  for  a  breach  of  contract  for 
the  construction  of  a  pair  of  boilers  for  a  steamboat  After  work  had 
been  commenced  under  the  contract,  and  a  certain  amount  of  material 
had  been  purchased  therefor  by  the  plaintiff,  notice  was  given  by  the 
defendant  to  stop  work,  that  the  contract  was  rescinded  by  the  defen^ 
dant,  and  that  he  would  make  the  plaintiff  whole  for  any  loss  he  might 
suffer.  The  court  held  that  it  was  the  duty  of  the  plaintiff,  as  soon  as 
he  received  the  notice,  to  have  so  acted  as  to  save  the  defendant  fh>m 
further  damage,  so  far  as  it  was  in  his  power. 

In  Danforth  et  al.  v.  Walker,  37  and  40  Vt,  the  defendant  made  a 
contract  with  the  plaintiffs  to  purchase  of  them  five  car-loads  of 
potatoes,  being  fifteen  hundred  bushels,  to  be  delivered  at  a  designated 
place  as  soon  as  the  defendant  should  call  for  them,  and  as  soon  as  he 
could  get  them  away,  some  time  during  the  winter.  Soon  after  the 
first  car-load  was  taken,  potatoes  fell  in  the  market,  and  the  defendant 
thereupon  wrote  the  plaintiffs  not  to  purchase  any  more  potatoes  until 
they  should  hear  from  him.  The  court  held  this  created  a  breach  of  the 
contract,  and  that  plaintiffs  were  not  authorized  to  purchase  any  more 
potatoes  on  account  of  the  defendant  after  they  received  the  notice. 
The  court,  in  the  case  in  87  Vt,  on  page  244,  use  this  language: 
**  While  a  contract  is  executory  a  party  has  the  power  to  stop  per- 
formance on  the  other  side  by  an  explicit  direction  to  that  effect,  by 
subjecting  himself  to  such  damages  as  will  compensate  the  other  party 
for  being  stopped  in  the  performance  on  his  part  at  that  point  or  stage 
in  the  execution  of  the  contract.  The  party  thus  forbidden  cannot 
afterwards  go  on,  and  thereby  increase  the  damages,  and  then  recover 
such  increased  damages  of  the  other  party.''  And  this  same  rule,  upon 
the  authority  of  these  cases,  is  laid  down  in  2  Sutherland  on  Damages, 
861. 

The  points  in  issue  in  Collins  v.  Delaporte  are  not  pertinent  to  the 
present  question,  but  in  the  opinion  the  court  quotes  the  rule  as  above 
laid  down,  upon  the  authority  of  Danforth  et  at.  v.  Walker,  and  other 
cases. 

It  will  be  observed  that  in  each  of  these  cases  the  time  for  the  perfor- 
mance of  the  contract  had  arrived,  and  its  performance  had  been 
entered  upon.  In  neither  of  them  was  the  defendant  at  liberty,  after 
notifying  the  plaintiff  not  to  proceed  further  in  the  performance  of  the 
contract,  to  demand  that  he  should  proceed  to  perform  it,  as  it  was 
said  in  Frost  v.  Knight,  supra^  the  defendant  was,  in  case  of  notice^ 
not  to  perform  a  contract  the  time  of  the  performance  of  which  is  to 
commence  in  the  future.  In  these  cases  there  is  no  time  or  opportunity 
for  repentance  or  change  of  mind,  —  in  those  there  was.  That  it  was 
not  intended,  by  thes^  cases,  to  trench  upon  the  doctrine  of  Leigh  v. 
Patterson,  Phillpotts  v.  Evans,  and  other  cases  of  like  character,  is 
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manifest  fh>in  the  fact  that  they  make  no  reference  to  tfaoae  oaaes,  or  to 
the  rule  they  announce ;  and  in  Collina  v.  Delaporte,  no  reference  is 
made  to  Daniels  v.  Newton,  reported  in  the  next  preceding  volume 
(114  Mass.  530),  wherein  that  court  refused  to  follow  the  modification 
made  in  Hochster  v.  De  la  Tour,  aud  Frost  v.  Knight,  of  the  rule 
recognized  by  the  preceding  English  decisions,  but  held  that  an  action 
for  the  breach  of  a  written  agreement  to  purchase  land,  brought  before 
the  expiration  of  the  time  given  for  the  purchase,  cannot  be  maintained 
by  proof  of  an  absolute  refusal,  on  the  defendant's  part,  ever  to  pur. 
chase.  It  follows  that,  in  our  opinion,  the  ruling  on  the  point  in 
question  was  free  of  substantial  objection. 

Objection  is  urged  because  the  circuit  judge  gave  an  instruction,  at 
the  instance  of  appellees,  with  reference  to  the  obligations  and  duties 
of  the  parties  under  the  alleged  contract  of  sale,  in  which  no  mention 
is  made  of  a  custom  aifecting  those  obligations  and  duties,  of  which 
custom  proof  was  introduced  on  the  trial.  The  existence  of  this 
custom  was  not  conceded.  Appellants  claimed  its  existence,  and 
appellees  denied  it.  There  was  evidence  both  ways.  This  instruction 
presented  the  law  correctly  upon  appellees'  theory  of  the  case,  and  the 
seventh  instruction,  given  at  the  instance  of  appellants,  presented  the 
law,  —  including  the  hypothesis  of  a  custom  being  proved,  —  upon 
the  theor}'  of  the  case.  There  is  no  repugnance  between  them.  £ach 
simply  presents  a  different  theory  of  the  case,  having  evidence  tending 
to  sustain  it,  —  and  in  this  there  is  no  error.  City  of  Chicago  v. 
Schmidt,  Admx.  107  III.  186 ;  Illinois  Central  R.  B.  Co.  v.  Swearingen, 
47  id.  206. 

There  was  proof,  upon  the  trial,  tending  to  show  that  although 
appellees  owned  and  had  in  their  possession,  at  the  time  of  the  making 
of  the  alleged  contract,  an  amount  and  kind  of  barley  equal  to  or 
greater  than  that  professed  thereby  to  be  sold,  yet  that  they  then  only 
had  of  the  warehouse  receipts,  which  they  actually  tendered  to  appellants 
in  January,  those  for  48,500  bushels,  and  that  they  subsequently 
obtained  from  Huck  &  Lefens  the  warehouse  receipts  for  the  remain- 
ing 51,500,  bushels,  upon  a  contract,  whereby  appellees  agreed  to  pay 
Huck  &  Lefens  therefor,  at  all  events,  one  dollar  per  bushel,  and  one 
dollar  and  twenty  cents  per  bushel  if  appellees  shall  recover  from 
appellants  in  this  suit.  The  court,  in  giving  and  refusing  instructions, 
ruled  that  this  in  no  wise  concerned  appellants,  —  that  if  the  facts  were 
as  claimed,  it  did  not  make  Huck  &  Lefens  necessary  parties  to  the 
suit,  nor  entitle  appellants  to  any  reduction  in  the  measure  of  damages. 
In  this  there  was  surely  no  error.  Huck  &  Lefens  have  no  privity  of 
contract  with  appellants,  and  whether  appellees  pay  much  or  little  for 
the  barley  with  which  to  comply  with  their  contract,  cannot  concern 
appellants.  It  was  sufficient  they  owned  and  tendered  the  barley  at 
the  appointed  time.  If  it  had  been  given  them,  their  measure  of  dam* 
ages  must  be  precisely  the  same  as  it  would  be  h^d  they  paid  ten-fold 
more  than  it  was  worth.    The  only  effect  of  the  transactions  by  which 
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they  obtained  the  barley  is  to  vest  title  in  them,  and  when  it  was  thas 
rested  it  was  alsolutely  theirs  to  do  with  as  they  pleased.  No  court, 
so  &r  as  our  researches  have  enabled  us  to  know,  ever  held  that  the 
price  paid  by  the  seller  for  an  article  sold  and  contracted  to  be  delivered 
in  the  f\iture,  was  a  circumstance  to  be  taken  into  consideration  by  the 
jury  in  determining  the  amount  of  damages  the  seller  is  entitled  to 
recover  upon  the  buj^er's  refusing  to  receive  and  pa}*  for  the  property, 
and  the  distinguished  counsel  representing  appellants  have  been  unable 
to  refer  us  to  any  such  decision. 

Objection  is  also  taken  to  the  language  of  the  instruction  with  refer* 
ence  to  the  joint  liability  of  appellants.  The  language  of  the  instruc- 
tion is  objectionable,  but,  in  our  opinion,  it  is  not  possible  that  it  could 
have  misled  the  jury.  The  question  was  put  in  issue  whether  appellants 
were  partners  in  the  transaction,  by  proper  pleadings.  Evidence  was 
introduced  by  each  party  on  that  question.  There  was  not  a  particle 
of  evidence  tending  to  show  that  appellants  were  jointly  interested  in 
the  transaction,  if  interested  at  all,  otherwise  than  as  partners.  If  the 
evidence  in  behalf  of  appeUees  prevailed,  appellants  were  partners  in 
the  transaction ;  if  that  in  behalf  of  appellants  prevailed,  they  were 
not 

Upon  the  whole,  we  perceive  no  error  of  law  in  the  rulings  below* 
The  judgment  is  therefore  affirmed.  Judgment  affirmed. 


TBAVEB  V.  HALSTED. 
Nkw  York  Supreue  Court  of  Judicature,  jAinrABT,  1840. 

[Reported  in  23  Wendell,  66.] 

Question  on  sale  of  real  estate.  On  the  twenty-fifth  day  of  Decem- 
ber, 1887,  an  agreement  under  seal  was  entered  into  between  the 
parties,  whereby  it  was  stipulated  on  the  part  of  Halsted  to  sell  to 
Traver  a  farm  containing  about  168  acres  of  land,  to  be  conveyed  as 
described  in  his  deed  without  survey,  at  the  rate  of  $70  per  acre,  and 
that  on  or  before  the  fifth  of  April  then  next,  on  receiving  from  Traver 
the  price  of  $70  per  acre,  that  he  would,  at  his  own  costs  and  expense, 
execute  a  proper  conveyance  for  the  conveying  and  assuring  the  fee 
simple  of  the  premises  to  Traver,  free  from  all  incumbrances,  except 
a  mortgage,  executed  by  him  to  Seth  Lawton  for  securing  the  payment 
of  $5000  —  the  conveyance  to  contain  a  general  warranty  and  the  usual 
ftiU  covenants.  On  the  part  of  Traver,  it  was  stipulated,  that  on  or 
before  the  fifth  day  of  April  ensuing  the  date  of  the  agreement,  on  the 
execution  of  such  conveyance  by  Halsted,  to  pay  the  sum  of  $70  per 
acre  for  the  farm,  in  manner  following :  that  he  would  assume  and  pay 
the  mortgage  of  $5000  when  due,  and  secure  the  balance  to  be  paid  in 
VOL.  u.  — 18 
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OMh  on  or  before  the  first  day  of  May  ensQing  the  date  of  the 
agreement  The  parties  bound  themselves  each  to  the  other  for  the 
performance  of  their  respective  stipolations,  in  the  penalty  of  $1500, 
which  were  declared  liquidated  damages.  In  May,  1888,  Traver 
broaght  an  action  of  covenant  against  Halsted,  claiming  the  recovery 
of  the  $1500  stipulated  damages.  After  setting  forth  the  agreement  in 
his  declaration,  the  plaintiff  averred  that  on  the  5th  April,  18d8,  he 
tendered  to  the  defendant  an  agreement  in  writing  under  his  hand  and 
seal,  whereby  he  assumed  to  pay,  when  due,  the  mortgage  to  Lawton, 
and  covenanted  to  pay  the  moneys  thereby  secured,  and  to  indemnify 
the  defendant  from  the  payment  thereof;  and  on  the  same  day  tendered 
to  the  defendant  a  bond  in  the  penal  sum  of  $14,000,  executed  by  the 
plaintiff  and  two  other  persons  as  sureties,  conditioned  to  pay  on 
the  first  day  of  May  then  next  the  balance  of  what  should  be  due  to 
the  defendant,  according  to  the  terms  of  the  agreement  of  25th  Decem- 
ber, 1887 ;  and  that  the  sureties  were  severally  worth  $7000,  over  and 
above  all  debts  owing  by  them.  He  abo  averred  that  the  defendant 
did  not  and  would  not  execute  the  conveyance  on  the  said  fifth  day  of 
April,  according  to  the  terms  of  the  agreement ;  and  on  the  contrary 
thereof,  that  he  had  no  title  whatever  to  the  premises,  and  wholly 
neglected  and  refused  to  execute  any  conveyance  whatever  to  the 
plaintiff  conveying  and  assuring  to  him  the  fee  simple,  dbc. 

The  defendant  interposed  several  pleas  in  bar.  In  the  third  plea,  he 
alleged  that  the  plaintiff  did  not,  on  or  before  the  5th  April,  1888,  nor 
at  any  other  time  pay,  or  tender,  or  offer  to  pay,  the  sum  of  $70  per 
acre,  for  the  farm,  &c.  Fourth  plea,  that  the  plaintiff  did  not  on,  dbc, 
nor  at  any  other  time  assume  and  pay,  or  offer,  or  tender  to  assume  and 
pay,  or  pay,  or  tender  to  assume  and  pay,  when  due,  the  said  mortgage 
(the  mortgage  to  Lawton).  Fifth  plea,  that  the  plaintiff  did  not  on, 
^c.,  nor  at  any  other  time  secure,  nor  offer  or  tender  to  secure,  the 
balance  of  the  purchase  money  for  the  farm,  over  and  above  the  mort* 
gage,  &c.  Sixth  plea,  that  on  the  5th  April,  1888,  he,  the  defendant, 
duly  executed  and  tendered  a  deed  of  conveyance  of  the  premises  to 
the  plaintiff,  setting  forth  in  hmc  verba,  a  conveyance  of  the  premises, 
with  full  covenants,  embracing  among  others  the  covenant  of  warranty. 
In  the  eighth  plea,  the  defendant  alleged  in  bar  of  a  recovery,  that 
^^  before  5th  April,  1888,  to  wit,  on  the  fourth  day  of  said  April, 
said  plaintiff  wholly  refused  to  accept  any  deed  of  conveyance  of  said 
premises  on  the  said  fifth  day  of  April,  under  and  in  pursuance  of  said 
articles  of  agreement,  and  to  perform  and  keep  the  covenants  and 
agreements  in  said  articles  of  agreement  on  his  part  to  be  kept  and 
performed,  at  the  times  and  in  the  manner  prescribed  in  said  articles  of 
agreement,"  without  this,  dbc.  (traversing  the  refusal  to  execute  the 
conveyance) . 

The  plaintiff,  after  enrolling  the  articles  of  agreement  declared  upon, 
demurred  separately  to  the  pleas  above  enumerated,  assigning  various 
special  causes  of  demurrer,  and  amongst  others  that  the  three  first 
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pleas  were  bad,  inasmach  as  they  each  concladed  with  a  verification, 
and  that  the  last  plea  was  bad  in  not  alleging  to  whom  the  refasal  to 
accept  a  conveyance  was  communicated. 

B,  Swift,  for  the  plaintiff. 

S.  JBarculOy  for  the  defendant. 

By  the  Courts  Cowen,  J.  The  first  three  of  the  pleas  demnrred  to 
are  clearly  bad,  as  not  being  a  direct  answer  to  either  of  the  plaintiff's 
averments,  that  he  tendered  the  requisite  assumption,  and  security. 
The  tender  of  these  was  fullj'  and  directly  averred  ;  they  presented  the 
material  and  issuable  facts  upon  which  the  plaintiff  relied  as  entitling 
him  to  recover ;  and  the  only  facts  to  which  it  is  pretended  the  pleas 
can  be  applied.  The  course  of  the  defendant  was  briefiy  and  directly 
to  deny  the  tender  in  manner  and  form  as  the  plaintiff  had  alleged  and 
set  it  forth ;  instead  of  which,  he  either  denies  payment,  dbc,  generally, 
as  in  the  third  plea,  or  tender  pursuant  to  the  intent,  &c.,  as  in  the 
fourth  and  fifth ;  concluding  in  all  three  with  a  verification.  Had  the 
tenders  averred  in  the  declaration  been  well  answered,  several  complete 
issues  would  have  been  formed,  which  should  have  been  followed  with 
a  conclusion  to  the  country. 

The  sixth  and  eighth  pleas  demand  somewhat  more  consideration. 
The  sixth  raises  the  question  whether  the  defendant's  covenant  calls  for 
anything  more  than  a  conveyance  in  a  certain  form,  without  title ;  or 
whether  it  was  necessary  to  show,  especially  as  the  plaintiff  had  denied 
the  fact  in  his  declaration,  that  he  had  a  fee  to  convey.  The  eighth 
plea  supposes  that  a  refhsal  by  the  plaintiff  on  the  fourth,  discharged 
the  defendant  from  aU  obligation  to  convey  on  the  fifth  day  of  April. 

1.  The  sixth  plea  admits,  that  when  the  plaintiff  came  and  offered  to 
perform,  tendering  the  requisite  securities  for  the  purchase  money,  the 
defendant  had  no  title  to  convey ;  and  insists  that  the  tender  of  a  deed 
corresponding  with  the  covenant  in  point  of  form  was  sufi9cient  The 
covenant  is  ^^  to  execute  a  proper  conveyance  for  conveying  and 
assuring  the  fee  simple,"  &c.  There  is  then  a  distinct  provision  that 
the  conveyance  shall  contain  full  covenants.  To  my  mind  a  proper 
conveyance  for  conveying  and  assuring  the  fee  simple,  could  not  be 
executed  by  the  grantor,  unless  he  held  the  title.  Otherwise  it  would 
be  but  a  conveyance  proper  for  conveying  and  assuring  no  title  at  alL 
The  tender  was,  therefore,  clearly  bad,  as  coming  short  of  the  express 
intent  of  the  parties.  The  covenant  was  more  than  a  stipulation  to 
execute  a  deed  of  a  certain  description  or  form,  to  contain  such  and 
such  covenants.  The  cases  cited  by  the  defendant's  counsel,  therefore, 
do  not  apply.     Carpenter  v.  Bailey,  17  Wendell,  244. 

2.  As  to  the  refhsal  of  the  plaintiff  on  the  4th,  to  receive  a  convey- 
ance on  the  day  appointed  by  the  contract,  or,  as  we  will  read  it  for 
the  present,  notice  to  the  defendant  that  it  would  not  be  received,  I 
agree  that  this  might  have  operated  as  an  excuse  for  the  defendant  not 
being  ready,  and  perhaps  would  have  wholly  discharged  him,  had  the 
matter  stopped  here.  Jones  v.  Barkley,  2  Doug.  684,  694,  per  Ld. 
Maksuxld,  Ch.  J.,  and  Bullbb,  J.    But  the  refusal  on  the  4th  was  not 
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ooDclasive  on  the  plaiDtiflT.  He  had  a  right  to  change  his  mind,  as  he 
avers  that  he  did,  which  is  not  denied  by  the  plea,  and  still  present 
himself  and  offer  to  perform  on  the  fifth.  This  was  eqairalent  to  a 
revocation  of  what  he  had  before  said,  which  coald  not  operate  as  more 
than  a  mere  license  or  excuse  to  the  defendant  for  not  being  ready. 
The  refusal  did  not  discharge  the  covenant ;  but  we  would  not  allow 
the  plaintiff  thus  to  play  a  trick  on  the  defendant.  Franchot  v.  Leach, 
5  Cowen,  506,  508.  He  does  not,  however,  say  he  had  been  thrown 
off  his  guard,  and  that  he  merely  wanted  time,  therefore.  He  admits, 
by  not  denying,  what  the  plaintiff  avers  in  his  declaration,  that  when 
he  did  come,  and  tender  a  performance,  the  defendant  met  him  with  a 
general  refusal ;  and  would  not  even  receive  the  securities.  Ifan 
constat  that  he  had  parted  with  the  title,  or  taken  any  other  steps  in 
consequence  of  the  notice  of  the  day  before,  so  as  to  be  prejudiced  by 
it  If  he  had,  then  the  plaintiff  ought  to  be  estopped  from  insisting  on 
performance.  But  he  recanted  his  refusal  within  the  time  fixed  by 
the  covenant,  and  the  defendant  still  continued,  for  aught  we  hear,  on 
the  5th  and  up  to  the  time  of  the  recantation,  in  all  respects  as  able  to 
perform  as  he  would  have  been  had  the  plaintiff  said  nothing. 

There  is  certainly  another  objection  to  this  plea,  the  main  one  urged 
on  the  argument,  which  seems  to  me  quite  diflicult  to  overcome.  It  is 
not  averred  that  the  plaintiff's  refusal  was  addressed  to  the  defendant 
Now  it  might  have  been  a  refusal  answering  to  the  word  in  the  plea, 
had  it  been  addressed  to  a  neighbor  no  way  connected  with  the  de* 
fendant,  and  of  which  he  never  heard.  The  utmost  the  allegation  can 
mean  is,  that  the  plaintiff  declared  on  the  fourth,  that  he  would  not 
accept  a  deed  on  the  fifth.  The  word  refuse  is  a  very  unhappy  one  to 
use  for  the  fourth.  How  could  the  plaintiff  refuse,  in  the  proper  sense 
of  the  word,  on  that  day,  what  the  defendant  had  no  right  to  solicit,  or 
to  offer,  or  to  expect,  until  the  next  day.  The  plea,  therefore,  can 
mean  nothing  more  than  a  declaration  that  the  plaintiff  would  not 
perform  when  the  time  came.  This  might,  in  its  own  nature,  as  well 
be  addressed  to  a  stranger  as  to  the  defendant. 

The  pleas  demurred  to  are,  we  think,  all  bad ;  and  the  Judgment 
must  be  for  the  plaintiff,  with  leave,  &c. 


BORBOWMAN,   PHILLIPS  &  CO.  v.  FREE  &  HOLLIS. 
In  thb  Quxxk's  Bkmch  Division,  Court  of  Appbal,  Novembkr  25, 187&. 

[Reported  in  4  Qiueen's  Bench  Division,  500.] 

AcnoN  for  damages  for  not  accepting  and  paying  for  a  caigo  of 
maize. 

The  plaintiffs  sued  upon  a  contract  the  benefit  of  which,  with  all 
rights  under  it,  had  been  assigned  to  them;  the  following  were  the 
material  portions:  — 
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London,  May  7th,  1877. 

^*  Sold  to  Messrs.  Free  Sc  HoUis  a  cargo  of  mixed  American  maize 
•  .  .  say  three  to  four  thousand  quarters  of  480  lbs.,  as  per  bill  of 
lading,  to  be  dated  between  the  15th  of  May  and  30th  of  June,  inclu- 
sive, at  the  price  of  thirty  shillings  and  sixpence  per  480  lbs.  Payment 
by  cash  in  London  in  exchange  for  shipping  documents  ...  or  by  the 
buyer's  acceptances  at  sixty  days'  sight  from  date  of  arrival  of  bill  of 
lading  in  London,  with  shipping  documents  attached,  as  usual  Sellers 
to  render  invoice  within  seven  days  of  arrival  of  bill  of  lading  in 
England." 

The  contract  contained  a  clause  providing  that  any  dispute  should 
be  referred  to  arbitration. 

At  the  trial  before  Dekman,  J.,  it  was  proved  that  the  plaintiffs 
offered  to  the  defendants  a  cargo  to  arrive  by  a  vessel  called  the 
Charles  Piatt,  and  stated  that  they  had  not  then  received  the  shipping 
documents.  The  defendants  refused  to  take  this  cargo,  on  the  ground 
that  the  shipping  documents  had  not  arrived ;  the  plaintiffs,  however, 
persisted  in  their  offer.  Under  the  provision  in  the  contract  this  dis- 
pute was  referred  to  arbitration,  and  the  arbitrator  decided  that  the 
defendants  were  not  bound  to  accept  the  cargo  of  the  Charles  Piatt  in 
performance  of  the  contract.  The  plaintiffs  afterwards,  on  the  9th  of 
July,  offered  the  cargo  of  a  vessel  called  the  Maria  D. ,  stating  in  their 
letter,  ^^  bill  of  lading  to  hand  to-da}',  and  dated  about  the  24th  of 
June,''  and  asking  the  defendants  which  of  the  modes  of  pa3'ment  pro* 
vided  in  the  contract  they  preferred.  The  defendants  refused  to  accept 
the  cargo  of  the  Maria  2).,  on  the  ground  that  they  were  not  bound  to 
accept  any  cargo  in  substitution  for  that  of  the  Charles  Platt^  the  offer 
of  which  the  arbitrator  had  decided  to  bo  invalid.  The  plaintiffs  did 
not,  in  point  of  fact,  receive  the  shipping  documents  of  the  Maria  2>. 
until  the  4th  of  August,  and  there  was  some  evidence  ^hat  on  the  9th 
of  July  her  cargo  did  not  belong  to  them.  The  plaintiffs  having  sus- 
tained a  loss  upon  the  sale  of  the  cargo,  sued  the  defendants  to  indem- 
nify' themselves  against  it 

The  defendants  contended  that  there  had  been  no  valid  tender  of  the 
cargo  of  the  Maria  2).,  inasmuch  as  the  shipping  documents  were  not 
tendered  at  the  same  time.  The  plaintiffs  alleged  that  the  tender  had 
been  waived.  Denman,  J.,  found  for  the  plaintiffs  upon  the  question 
of  waiver;  but  he  gave  judgment  for  the  defendants  on  the  ground 
that  the  plaintiffs  had  appropriated  the  cargo  of  the  Charles  Piatt  in 
satisfaction  of  the  contract,  and  that  after  the  arbitrator  had  decided 
that  the  defendants  were  not  bound  to  accept  it,  the  plaintiffs  could  not 
lawfully  tender  the  cargo  of  any  other  vessel. 

The  plaintiffs  appealed. 

November  28,  25.  HerscheU^  Q,  (7.,  and  A.  X.  Smithy  for  the 
plaintiffs. 

Benjamin^  Q.  C,  PhilMeky  Q,  C.y  and  Reginald  JSrown^  for  the 
defendants. 
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The  argnments  are  safficientlj  noticed  in  the  jadgments. 

Brown  v.  Royal  Insurance  Co.^  was  cited  as  to  the  effect  of  an  elec- 
tion made  in  parsaance  of  a  contract. 

Braxwell,  L.  J.'  I  think  that  this  jadgment  cannot  be  supported. 
I  will  deal  first  with  the  second  point,  which  has  been  made  before 
na  on  behalf  of  the  defendants,  namely,  that  the  plaintiffs  were  not  in 
a  condition  to  tender  the  cargo  of  the  Maria  2>.,  becaase  it  did  not 
then  belong  to  them.  I  think  that  this  point  was  not  taken  at  the  trial, 
and  if  it  had  been  the  plaintiffs  would  have  been  able  to  meet  it  I 
think  that  that  is  clear  upon  the  construction  of  the  documents  and 
upon  the  facts  before  the  Court.  All  that  the  sellers  were  bound  to  do 
under  the  'contract  of  sale  was  to  name  the  ship  and  to  send  on  the 
invoice  within  the  proper  time.  This  they  did,  and  the  buyers  were 
then  to  declare  their  option  as  to  the  mode  of  payment.  It  was  con- 
tended at  the  trial  that  the  tender  was  insufBcient,  because  it  was  not 
accompanied  with  the  shipping  documents  of  the  Maria  2>.  I  think 
it  clear  that  it  was  unnecessary  that  at  the  time  of  the  tender  the  sellers 
should  have  them  in  their  possession.  The  performance  of  the  contract 
does  not  depend  upon  that  circumstance.  As  I  have  already  said, 
before  us  the  contention  has  been  urged  that  the  cargo  of  the  Maria  !>• 
was  not  the  plaintiff's'.  Now,  I  quite  allow  that  although  a  contention 
is  not  formally  made  at  the  trial,  yet. if  it  is  obvious  upon  the  face  of 
the  evidence  it  may  be  urged  before  us  when  the  case  is  considered  in 
all  its  aspects.  This  objection,  however,  is  of  a  doubtful  nature. 
Moreover,  the  plaintiffs  might  have  met  it  by  evidence  that  they  had 
previously  bought  it ;  but,  even  if  they  had  not  bought  it,  the  objection 
seems  to  me  unsustainable ;  it  is  quite  competent  for  a  man  to  sell  what 
does  not  belong^  to  him :  before  the  time  for  performance  he  may  have 
bought  it  or  procured  the  assignment  of  it,  and  be  ready  to  fulfil  his 
contract.  The  contention  for  the  defendants  is  not  maintainable  either 
in  the  shape  taken  at  the  trial  or  in  the  form  urged  before  us. 

As  to  the  main  point  in  the  case  I  cannot  agree  with  the  view  of 
Dbnxan,  J.  In  due  course  after  the  contract  had  been  entered  into 
the  Charles  Piatt  arrived,  but  the  shipping  documents  had  not  reached 
the  plaintiffs  when  they  offered  her  cargo  to  the  defendants.  The  lat- 
ter objected  that  under  the  contract  they  were  not  bound  to  take  it 
without  the  shipping  documents.  This  objection  was  not  allowed  by 
the  plaintiffs,  and  the  question  was  referred  to  arbitration.  The  arbi* 
trator  was  of  opinion  that  the  plaintiffs  could  not  insist  upon  the  tender. 
It  is  unnecessary  to  express  any  opinion  as  to  the  decision  of  the  arbi- 
trator. The  plaintiffs  then  offered  a  second  ship,  the  Maria  2>.,  within 
the  time  limited  by  the  contract  It  has  been  argued  that  by  the  ten- 
der of  the  Charles  Piatt  the  option  of  the  plaintiffs  was  determined, 
and  that  the  position  of  the  parties  is  the  same  as  if  the  Charles  PlaU 
had  been  named  in  the  contract,  and  that  no  other  ship  could  be  de* 

1  1  E.  &  E.  S53;  28  L.  J.  (Q.  B.)  875. 

*  BaiTT,  L.  J.y  and  Cottox,  L.  J.,  deUrered  eonciizring  opinioBS. 
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dared.  I  do  not  think  this  argument  maiotalnable.  Suppose  that  a 
clause  had  been  inserted,  that  no  ship  was  to  be  declared  whose  ship- 
ping documents  had  not  then  arrived  in  England.  A  clause  of  that 
kind  would  be  repugnant  to  the  theor}'  that  the  contract  is  to  be  treated 
as  if  the  Charles  Piatt  had  been  the  ship  named  in  it  The  case  may 
be  shortly  stated  as  follows :  if  the  Charles  Piatt  was  a  proper  ship, 
the  plaintiffs  were  entitled  to  tender  her  cargo ;  if  she  was  not,  they 
were  entitled  to  withdraw  the  tender,  and  instead  of  the  cargo  of  the 
Charles  Piatt  to  offer  that  of  the  Maria  D,  The  defendants  have 
relied  upon  Oath  t;.  Lees,^  but  the  decision  is  distinguishable.  In  that 
case  cotton  was  '^  to  be  delivered  at  seller's  option  in  August  or  Sep- 
tember, 1864."  The  seller  elected  to  exercise  that  option  in  August^ 
and  notice  that  it  would  be  so  exercised  was  accepted  by  the  buyers. 
The  seller  had  a  right  to  exerdse  that  option ;  but  in  this  case,  upon 
the  defendants'  hypothesis,  the  plaintiffs  by  naming  the  Charles  Platt^ 
exercised  their  option  in  an  improper  manner ;  therefore  they  had  a 
right  to  withdraw  their  tender,  and  to  exercise  it  in  a  proper  manner. 
That  case  shows  that  this  action  is  maintainable.  The  Judgment  of 
DxMXAir,  J.«  must  be  reversed.' 


GRAY  V.   SMITH  sr  al. 

CisouiT  Court   fob   thb  Nobthern  Distbiot  or  CALiroBHiA, 

August  10,  1896. 

CiBcurr  CouBT  or  Appbals,  Nikth  Cibcuit,  Ootobbb  4,  1807. 
[RepcuUd  in  76  Federal  Rgporttr,  525,  and  83  Federal  Reporter,  SM.] 

This  was  an  action  for  damages  for  breach  of  contract  brought  against 
the  executors  of  Edgar  Mills.  A  jury  trial  was  waived  and  the  Court 
found  the  following  facts.  On  September  16,  1891,  Edgar  Mills  made 
to  the  plaintiff  a  written  offer  to  buy  a  lot  on  Market  Street,  San  Fran- 

^  s  H.  &  C.  558. 

*  Ashmore  v.  Cox,  [1899]  1  Q.  B.  436,  440»  aee.  Compare  Knits  v.  Frank,  76  Ind. 
694;  Hallwood  Cash  Rei^ister  Co.  v.  Lafkin,  179  Mass.  143;  Bell  r.  Hoffman,  9S 
N.  C.  S73:  Aolt  V.  Dnstin,  100  Tenn.  366. 

In  Rose  v.  Hawley,  133  N.  Y.  315,  320,  the  court  said  :  "  Let  as  suppose  a  suit  on 
a  contract  in  which  the  plaintiff  recovers,  but  on  appeal  to  the  General  Term  the 
judgment  is  reversed,  because  when  the  suit  was  brought  the  debt  was  not  due  or 
could  not  be  enforced  without  a  demand;  that  the  plaintiff  doubting  the  law  and 
faced  with  a  difficulty  which  he  cannot  cure  on  a  new  trial,  appeals  to  this  Court, 
where  the  rerersal  is  affirmed  and  judgment  absolute  is  ordered  for  the  defendant.  Is 
it  true  that  such  judgment  prevents  utterly  a  future  recovery  on  the  contract  1  Mky 
not  the  pltintiff  sue  when  the  debt  does  mature  or  make  the  needed  demand,  and 
then  maintain  his  action  ?  " 

See  farther  Van  Fleet's  Former  Adjudication,  JJ  55,  56. 
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ciaoo^  for  $240,000,  $125,000  payable  in  cash  and  the  remainder  in 
aeveral  specified  tracts  of  land.  The  offer  by  its  terms  was  to  hold 
good  for  three  weeks.  On  October  6,  1891,  the  plaintiff  accepted 
in  writing  the  offer.  The  title  to  the  lot  on  Market  Street  was  at  the 
time  and  throagbout  the  time  covered  by  the  dealings  of  the  parties 
with  each  other  in  Joseph  A.  Donohoe,  Sr.  On  September  4,  1891, 
the  plaintiff  and  one  J.  H.  Cavanaugh  had  agreed  with  one  another 
to  share  eqaallj^  any  commission  or  profit  which  could  be  obtained  from 
the  sale  of  this  lot.  On  September  18,  Cavanaugh  b^an  negotiations 
to  buy  the  lot,  and  on  October  7,  Joseph  A.  Donohoe,  Jr.,  executed  as 
agent  for  his  father  a  writing  by  which  he  agreed  to  sell  to  Edgar  Mills 
the  lot  for  $165,000  and  a  portion  of  the  taxes,  payable  on  delivery  of 
deed  after  examination  of  title,  say  fifteen  days  from  date.  On  October 
8,  Edgar  Mills  was  first  informed  that  the  title  of  the  lot  was  in 
Donohoe  and  that  the  agreement  to  sell  it  to  him,  Mills,  had  been  exe- 
cuted. Mills  never  accepted  the  offer  of  Donohoe,  and  neither  Mills, 
Cavanaugh,  nor  the  plaintifl^  Gray,  complied  or  offered  to  comply  with 
the  terms  of  the  offer.  Prior  to  October  23,  Donohoe  delivered  an 
abstract  of  his  title  to  attorneys  for  Mills.  On  November  18,  the  at- 
torneys reported  to  Mills  that  the  title  was  fatally  defective.  Where- 
upon Mills  declined  to  complete  the  purchase  and  notified  Donohoe  and 
the  plaintiff  of  his  refusal.  On  November  23,  Donohoe  executed  three 
several  deeds  to  the  lots,  one  to  Mills,  one  to  Cavanaugh,  and  one  to 
the  plaintiff,  and  made  tender  of  them,  demanding  $165,000  at  the 
same  time.  Each  tender  was  refused.  In  fact,  the  title  was  not  de- 
fective.    Further  facts  appear  in  the  opinion.^ 

Sidney  V.  Smith  and  Vincent  NedU^  for  the  plaintiff. 

S.  C.  J)en8an,  J.  Ji  De  Haven^  and  Michard  Bayne^  for  the 
defendants. 

MoKenna,  C.  J.  The  covenants  between  Gray  and  Mills  were  mutual 
and  dependent,  and  hence  defendants  urge  that  Gray  must  show  not 
only  a  willingness  to  perform,  but  an  ability  to  perform,  as  a  condition 
of  the  recovery  of  damages,  and  have  cited  a  number  of  cases  illustrsr 
ting  the  principle.  The  contract  of  Donohoe  was  to  convey  to  Mills 
upon  the  payment  of  $165,000  and  the  taxes.  The  contract  of  Mills, 
however,  was  to  pay  $125,000  and  certain  lands.  There  was  then 
$45,000,  besides  the  taxes,  to  be  paid  by  Gray  (I  omit  Cavanaugh's 
name  for  convenience),  and  this  money  he  expected  to  raise  on  the 
country  lands  conveyed  to  them  by  Mills.  This  makes  Graj^'s  ability 
to  perform  not  independent  of  Mills'  performance,  as  the  principle 
would  seem  to  require,  but  dependent  on  Mills'  performance.  Con- 
current and  dependent  covenants  are  defined  by  Bouvier  as  follows : 
'^  Concurrent  covenants  are  those  which  are  to  be  performed  by  the  par- 
ties to  each  other  at  the  same  time.  A  dependent  covenant  is  one 
which  it  is  not  the  duty  of  the  covenantor  to  perform  until  some  other 

^  The  statement  of  facta  has  been  abbreyiated  and  only  lo  much  ol  the  opinions  has 
been  printed  as  relates  to  one  defence. 
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ooyenant  contained  in  the  same  agreement  has  been  performed  bj  the 
opposite  party.  When  covenants  are  dependent  or  concnrrent,  the 
covenantee  is  not  entitled  to  recover  for  the  breach  of  such  a  cove- 
nant until  after  he  has  performed  the  covenants  on  his  part/' 

The  application  of  these  principles  seems  to  be  obvious.  The  obli- 
gations between  Gray  and  Mills  were  mutual,  —  as  binding  on  one  as 
the  other;  they  were  dependent,  —  the  performance  by  one  being 
the  consideration  of  the  performance  by  the  other ;  concurrent,  —  that 
is,  the  performance  by  each  must  be  at  the  same  time  as  that  by  the 
other.  Could  this  be  if  the  ability  be  not  also  concurrent,  but  may 
wait  on  either  side  the  performance  on  tlie  other?  The  doctrine  of 
waiver  does  not  appl}'.  There  may  be  a  waiver  of  tender  of  perform- 
ance, —  of  preparation  of  performance  of  the  steps  to  make  the  ability 
immediatelj'  available.  But  efficient  ability'  is  back  of,  and  is  essential 
to,  the  obligations  of  the  parties,  and  must  actually  exist  in  each  inde- 
pendent of  the  other.  Most  of  the  adjudged  cases  turn  on  excuses  for 
non-tender  of  performance,  or  of  non-preparation,  but  there  are  some 
which  depend  on  and  clearly  decide  the  principle  I  have  expressed. 
See  Eddy  v.  Davis,  116  N.  Y.  247,  22  N.  E.  862,  and  cases  cited; 
Grandy  v,  McCleese,  2  Jones  (N.  C),  142 ;  Grandy  v.  Small,  5  Jones 
(N.  C),  55  ;  Brown  v.  Davis,  188  Mass.  458 ;  M'Gehee  v.  Hill,  4  Port. 
(Ala.)  170.  The  latter  case  was  an  action  by  a  vendee  for  a  breach 
of  contract  for  the  delivery  of  a  large  quantity  of  corn  and  fodder,  and 
the  Couii;  said  :  ^^  It  is  a  well-settled  rule  of  law  that  when  a  contract 
is  dependent,  as  where  one  agrees  to  sell  and  deliver  and  the  other 
agrees  to  pay  on  delivery,  in  an  action  for  non-delivery  it  is  necessary 
for  the  plaintiff  to  prove  a  readiness  to  pay  on  his  part,  whether  the 
other  part}'  was  ready  at  the  place  to  deliver  or  not.  .  .  .  The  instruc- 
tion of  the  Court,  therefore,  that  if  the  party  believed  that  the  credit 
which  the  corn  and  fodder  when  delivered  might  give,  together  with 
the  other  means  of  the  plaintiff,  would  have  enabled  him  to  raise 'the 
money  so  as  to  have  been  prepared  to  pa)-,  that  would  be  sufficient  evi- 
dence of  readiness,  was  erroneous." 

These  cases  are  not  opposed  by  Smith  v.  Lewis,  24  Conn.  624,  or 
Southworth  v.  Smith,  7  Gush.  391.  The  instance  in  the  latter  was 
the  failure  to  count  money  which  was  present  at  the  proper  place  for 
pa^'ment.  The  Court  held  that  the  defendant's  absence  excused  it.  A 
real  ability  existed.  It  required  but  a  trifling  physical  act  to  make  it 
available  for  the  tender  or  the  performance  of  the  obligation  to  pay. 
In  Smith  v.  Lewis,  there  was  also  a  real  and  substantive  abilitj'  to 
perform.  To  make  it  available  for  actual  performance,  certain  prepa- 
rations were  necessary,  and  these  preparations  were  held  to  have 
been  excused  under  the  circumstances  of  the  case.  There  was  a  time 
and  place  agreed  upon  to  perform  the  contract,  where  it  was  under- 
stood that  certain  preparations  were  to  be  made.  It  was  held  that  the 
wilful  absence  of  one  of  the  parties  excused  the  want  of  these  prepara- 
tions.   The  Court  remarked,  stating  the  principle,  and  summarizing  the 
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fkcts :  *^  Bat  it  is  Justly  said  that  the  proof  most  show  that  the  plain- 
tiff was  *•  ready  and  wiliiDg'  to  perform ;  and,  the  disposition  and  abil- 
ity being  proved,  the  only  remaining  objection  relates  to  the  degree  of 
preparation.  The  plaintiff  had  not  his  money  in  his  formal  possession. 
He  had  not  cleared  his  own  estate  from  incnmbranoes,  and  had  not 
prepared  the  title-deeds  of  his  property.  All  these  preparations  he 
had  suspended  in  view  of  his  arrangement  to  meet  the  defendant,  at 
which  he  had  expected  some  facilities  to  be  furnished  by  the  defendant, 
not  necessary,  but  convenient  to  himself;  but  all  of  which  preparations 
he  was  able  to  complete,  and  would  have  completed,  if  the  defendant 
had  not,  by  his  absence,  under  the  peculiar  circumstances  of  the  case, 
induced  him  to  desist" 

The  only  resemblance  of  the  case  quoted  to  the  case  at  bar  is  that 
facilities  were  to  be  furnished  by  the  defendant  Here  the  resemblance 
stops.  In  the  quoted  case  these  facilities  were  convenient,  not  neces- 
sary. In  the  case  at  bar,  for  aught  that  appears,  they  were  absolutely 
necessary.  They  alone  could  make  the  readiness.  In  the  quoted  case 
the  plaintiff  had  provided  for  the  money,  and  witnesses  testified  that  it 
would  have  been  ready.  As  to  the  $2,000,  the  party  who  was  to  fur- 
nish it  said  that  he  knew  the  plaintiff  must  have  a  title  to  the  place 
before  security  could  be  given  witness,  but  he  would  have  paid  the 
money  to  plaintiff  before  the  latter  had  received  the  deed,  and  relied 
on  him  afterwards.  In  the  case  at  bar  there  is  no  ability  —  readiness 
—  in  plaintiff  shown,  of  which  it  could  be  said  that  the  facility  which 
Mills'  performance  would  have  furnished  Gray  was  '*  convenient,  but 
not  necessary."  There  is  no  testimon}'  that  Gray  or  Cavanaugh  had 
either  property  or  credit,  or  that  they  had  ever  been  promised  a  loan 
on  Mills'  land.  All  the  evidence  on  the  subject  comes  from  a  witness 
by  the  name  of  Minto,  who  testified  that  he  was  a  surveyor,  —  civil 
engineer,  — and  that  he  reported  on  land  values  for  the  Savings  Union. 
After  stating  the  value  of  the  lands,  the  following  question  and  answer 
were  given,  after  some  correction:  '^Q.  By  whose  instructions  or 
orders  were  you  valuing  those  lands?  A.  The  Savings  Union."  That 
an  application  had  been  made  for  a  loan  to  that  institution  by  Gray  or 
Cavanaugh,  we  may  assume ;  and  also  that  it  was  so  far  entertained 
by  the  bank  that  it  sent  its  survej'or  to  look  at  it  But  whether  its 
quality  or  value  reported  was  satisfactorj*,  there  is  no  proof  whatever. 
Therefore  the  case  at  bar  does  not  satisfy  the  rule  of  Smith  v.  Lewis, 
even  regarding  it  as  a  sound  one.  But  the  case  has  been  criticised. 
The  editors  of  Smith's  Leading  Gases,  in  a  note  to  Cutter  v.  Powell 
(volume  2,  p.  29),  say  of  it:  '^  There  is  no  doubt  that  the  case  as  de- 
cided by  the  majority  goes  to  the  verge  of  the  law,  and  opens  the 
door  for  experiments  and  tricks.  ...  It  is  Only  by  assuming  as  a 
certain  fact  that  which  the  majority  of  the  court  did  so  assume, 
though,  perhaps,  on  an  insufficient  finding,  that  the  plaintiff  could 
unquestionably  have  performed  every  item  of  his  engagement,  and 
would  so  have  performed  them,  that  the  decision  comes  within  safe 
principles." 
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The  case,  being  an  extreme  one,  ehoold  not  be  extended  beyond  its 
exact  facts. 

It  follows  that  the  last  contention  of  defendants  is  correct,  and  there 
was  not  an  ability  to  perform  shown,  which  is  a  necessary  condition  of 
the  recovery  of  damages. 

Jadj^ent  will  be  entered  for  the  defendants. 

On  writ  of  error  the  case  was  brought  before  the  Circuit  Court  of 
Appeals^  and  after  arguments  before  Gilbert,  Boss,  and  Mobbow^ 
Circuit  Judges, 

GiLBEBT,  Circuit  Judge,  deliyered  the  opinion  of  the  Court 

In  the  bill  of  exceptions  it  is  stated  that  there  was  no  evidence  what^ 
ever  that  plaintiff  had  any  financial  ability,  or  that  it  would  have  been 
possible  for  him  to  have  raised  an  amount  sufficient  to  pay  the  price 
asked  by  Donohoe  for  the  Market  Street  lot,  or  that  he  had  completed 
any  arrangement  to  procure  a  loan  for  any  amount  whatever  upon  the 
lands  which,  under  the  contract  alleged  in  the  complaint,  Mills  was  to 
convey  to  him  in  exchange  for  the  Market  Street  lot.  Upon  the  writ 
of  error  in  this  court  it  is  urged  that  the  Circuit  Court  ruled  erroneously 
upon  the  law  of  the  case  in  holding  that  the  plaintiff  could  not  recover, 
for  the  reason  that  he  failed  to  prove  that  he  had  the  '^  independent 
ability"  to  perform  the  contract,  by  showing  that  he  had  the  means 
to  purchase  the  Market  Street  lot  from  Donohoe,  apart  from  any  bene- 
fit to  be  derived  through  the  cash  and  the  land  which  were  to  come 
from  Mills  in  exchange  therefor.  If  we  concede  that  that  ruling  was 
error,  it  does  not  follow  that  the  Judgment  of  the  Circuit  Court  must  be 
reversed.  It  becomes  our  duty  to  consider  the  whole  of  the  findings, 
and  to  determine  whether,  upon  a  proper  view  of  the  law  applicable 
thereto,  the  judgment  is  sustainable.  The  findings,  in  brief,  are  that 
the  plaintiff  and  Mills  had  entered  into  a  valid  contract,  whereby  the 
former  was  to  convey  land  estimated  in  the  contract  at  $235,000,  in  ex- 
change for  lands  of  the  latter,  estimated  at  $115,000,  and  $120,000  in 
cash.  The  land  which  the  plaintiff  was  to  convey  did  not  belong  to 
him,  and  he  had  not  then,  nor  did  he  afterwards  acquire,  any  estate 
or  interest  therein.  He  had  received  a  written  offer  from  the  owner 
of  the  property  to  sell  it  for  $165,000  cash  and  one-half  the  taxes  of 
the  current  year.  The  offer  was  never  accepted.  It  was  without 
consideration.  It  was  a  bare  offer  to  sell,  and  could  have  been 
rescinded  at  any  time.  In  fact,  the  offer  has  no  bearing  upon  the 
decision  of  this  case.  It  left  the  property  in  the  same  relation  to  the 
contract  in  which  it  would  have  stood  had  there  been  no  such  instru« 
ment.  When  Mills  withdrew  from  the  contract,  he  had  discovered 
that  the  title  to  the  land  he  was  to  purchase  was  not  in  the  plaintiff, 
but  was  in  Donohoe.  It  is  true  that  he  did  not  place  his  refdsal  to 
perform  upon  that  ground,  but  on  the  ground  that  the  title  in  Donohoe 
was  found  to  be  defective ;  but  that  fact  is  immaterial  so  far  as  this 
case  is  concerned.  The  case  presented  for  our  consideration,  there- 
f6re,  is  one  in  which  the  plaintiff  made  a  contract  to  sell  real  estate  of 
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which  he  was  not  the  owner,  and  in  which  he  had  no  right,  title,  nor 
interest,  nor  the  ability  to  compel,  by  the  law  or  otherwise,  a  convey* 
ance  from  the  owner. 

It  is  contended  by  the  plaintiff  in  error  that  the  reAisal  of  Mills  to 
be  bound  by  his  contract,  before  the  time  for  its  completion  had  ar« 
rived,  excuses  the  plaintiff  ih>m  showing  or  proving  that  he  had  the 
ability  to  perform  the  contract  upon  his  part  It  is  true  that  where 
the  vendor  of  propcrt}*,  before  the  arrival  of  the  time  for  the  comple- 
tion of  his  contract  of  sale  or  conveyance,  disables  himself  from  per- 
forming by  disposing  of  the  property  to  another,  the  purchaser  may  at 
once  bring  his  action,  and  he  need  not  aver  or  prove  tender  of  the  pur- 
chase money  upon  his  part,  nor  his  ability  to  carry  out  the  contract; 
and,  where  either  party  to  a  contract  gives  notice  to  the  other  that  he 
will  not  comply  with  its  terms,  the  other  is  excused  from  averring  or 
proving  a  tender  of  performance.  But,  in  any  case  of  action  upon  a 
contract,  the  elements  of  the  plaintiff's  damage  must  be  certain,  and 
the  facts  must  exist  from  which  it  may  be  deduced  that  he  has  suffered 
loss.  One  who  makes  a  contract  to  sell  property  of  which  he  has  no 
title,  nor  the  certain  means  of  procuring  title,  presents  no  facts  upon 
which  damage  to  him  may  be  predicated  if  the  purchaser  withdraws 
from  the  contract  The  pleadings  and  the  finding  in  this  case  leave 
it  uncertain  whether  the  plaintiff  could  ever  have  acquired  title  to 
the  Market  Street  lot.  So  far  as  the  performance  of  his  contract  was 
concerned,  he  was  in  no  better  attitude  than  one  who  has  disabled  him- 
self from  carrying  out  a  contract  of  sale  by  selling  the  property  to 
another. 

In  Bigler  v.  Morgan,  77  N.  Y.  812,  the  Court  said :  "However  posi- 
tively a  vendee  may  have  refused  to  perform  bis  contract,  and  however 
inRufl9cient  the  reason  assigned  for  his  refusal,  he  cannot  be  subjected 
to  damages  without  showing  that  he  would  have  received  what  he  con- 
tracted for  had  he  performed,"  —  citing  Heron  v.  Hoffner,  3  Rawle,  393, 
400  ;  Bank  of  Columbia  v.  Hagner,  1  Pet.  464 ;  Traver  v.  Halsted,  23 
Wend.  66. 

In  Eddy  v,  Davis,  116  N.  Y.  247,  251,  22  N.  E.  362,  363,  the  Court 
said:  ^^  The  formal  requisite  of  a  tender  may  be  waived,  but  to  estab- 
lish a  waiver,  there  must  be  an  existing  capacit}'  to  perform.  Here 
there  was  no  existing  capacity,  as,  having,  sold  all  the  adjacent  lands 
plaintiffs  could  not  perform  their  covenant  to  keep  open  a  right  of  way 
back  of  defendant's  store." 

In  Townshend  v.  Goodfellow,  40  Minn.  312,  41  N.  W.  1056,  the 
Court  said :  "And  one  who  speculates  upon  that  of  which  he  has  no 
control  or  the  means  of  acquiring  it  is  not  a  bona  fide  contractor.  But 
the  general  rule  is  that,  where  a  contract  is  entered  into  in  good  faith, 
it  is  not  necessary  that  the  vendor  be  aetualU'  in  the  situation  to  per- 
form it  at  the  time  it  is  entered  into,  provided  he  be  able  at  the  proper 
time  to  place  himself  in  that  situation." 

In  Burks  v.  Davies,  85  CaL  110,  24  Pac  613,  the  Court  cited  with 
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approyal  the  role  of  the  English  courts  that :  ''  Where  a  person  takes 
upon  himself  to  contract  for  the  sale  of  an  estate,  and  is  not  absolute 
owner  of  it,  nor  is  it  in  his  power,  by  the  ordinary  course  of  law  or 
equity,  to  make  himself  so,  though  the  owner  offer  to  make  the  seller  a 
title,  yet  equity  will  not  force  the  buyer  to  take :  for  any  seller  ought 
to  be  a  bona  fide  contractor,  and  it  would  lead  to  infinite  mischief  if 
an  owner  were  permitted  to  speculate  upon  the  sale  of  another's  estate. 
Tendring  v.  London,  2  Eq.  Cas.  Abr.  680." 

Of  similar  import  are  Carpenter  v.  Holoomb,  105  Mass.  285 ;  Law- 
rence V.  Miller,  86  N.  Y.  181 ;  Nelson  v.  Elevating  Co.,  55  N.  Y. 
480. 

None  of  the  cases  cited  by  the  plaintiff  in  error  sustain  the  doctrine 
which  he  contends  for.  Among  others  is  cited  the  case  of  North's 
Adm'r  v.  Pepper,  21  Wend.  636,  where  it  was  held,  that  if  a  purchaser 
of  property  gives  notice  to  the  vendor  that  he  has  abandoned  the  con- 
tract, and  will  not  accept  a  conveyance,  it  is  sufficient  to  support  an 
action  of  the  covenant  by  the  vendor  to  allege  the  fact  that  he  has 
received  such  notice,  and  it  is  not  necessary  that  he  aver  a  tender  of 
the  deed  or  readiness  to  perform,  nor  that  he  had  title  to  the  premises 
which  he  had  agreed  to  convey.  But  the  Court  in  that  case  expressly 
recognized  the  principle  that,  if  the  vendor  had  not  the  title  nor  such 
contractual  relation  thereto  as  to  render  it  certain  that  he  could  pro- 
cure the  same,  he  had  no  ground  upon  which  to  recover  damages,  and 
held  that,  in  the  case  of  notice  of  refusal  to  perform  the  contract  upon 
the  part  of  the  purchaser,  it  would  be  a  sufficient  defence  to  an  action 
by  the  vendor  to  plead  that  the  latter  had  no  title.  The  case  at  bar 
comes  directly  within  the  principle  declared  in  that  case.  It  is  alleged 
in  the  answer  in  the  record  in  this  case  that  the  plaintiff  had  no  title  to 
the  Market  Street  lot,  and  that  allegation  is  affirmatively  sustained  by 
the  findings.  Judgment  will  be  affirmed,  with  costs  to  the  defendants 
in  error.* 

1  In  Gerli  v.  Poidebard  Silk  Mfg.  Co.,  57  N.  J.  L.  432,  the  plaintiff  sued  the  de- 
fendant for  breach  of  a  contract  to  huj  silk  on  Augnst  1 5th.  The  Court  aaid :  "  Conced- 
ing that  the  defendant's  repudiation  of  the  whole  contract  before  August  15th  absolved 
the  sellers  from  the  duty  of  tendering  an  instalment  on  that  date  and  gare  them  an 
immediate  right  of  action  against  the  defendant  for  a  breach  of  contract,  nerertheless, 
when  it  appeared,  as  it  did  on  the  trial,  that  by  no  possibility  could  the  sellers  hare 
made  tender  of  the  silk  due  August  15th,  because  the  silk  did  not  arrive  in  New  York 
until  a  later  day,  it  became  evident  that  as  to  that  instalment  the  sellers  suffered  no 
loss  by  the  breach."  Compare  Bradley  v.  Benjamin,  46  L.  J.  Q.  B.  590 ;  Lowe  v. 
Harwood,  139  Mass.  133;  Foteruick  v.  Watson,  184  Mass.  187,  193;  Smith  v. 
Stoughron,  (Mass.  1904). 
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BAILT  V.  DE  CRESPI6NT. 
Li  thb  Qubbn's  Bench,  Jaxuamj  20,  1869. 

[BeporUd  in  Law  Reports,  4  Queen'g  Bendi,  180.] 

Thx  Jadgment  of  the  Coart  (Cockbani,  C.  J.,  Lash,  and  Hayes,  JJ.) 
was  deUvered  by  — 

Hakmxn,  J.  This  was  an  action  on  a  covenant  contained  in  a  lease 
of  certain  premises  granted  by  the  defendant  to  the  plaintiff  in  1840, 
for  a  term  of  eighty-nine  years,  whereby  the  defendant  covenanted  that 
^^  neither  he  nor  his  assigns  shoold  or  would,  during  the  term,  permit 
to  be  built  any  messuage,  eta,  on  a  paddock  fronting  the  demised 
premises."  The  breaches  alleged  are:  1.  That  the  defendant  during 
the  term  permitted  a  railwsy  station  to  be  built  on  the  paddock.  2. 
That  the  defendant  assigned  the  paddock  to  the  London  and  Brighton 
Railway  Company,  who  erected  the  railway  station  on  the  paddock. 

To  tills  declaration  the  defendant  pleaded  that,  after  the  making  of 
the  deed,  the  railway  company  required  to  take  the  paddock  under 
powers  given  them  by  act  of  Parliament,  1862,  for  purposes  for  which 
they  were  by  the  act  empowered  to  take  the  same ;  that  the  paddock 
was  land  which  the  company  were  empowered  to  take  compulsorily  for 
the  purposes  of  the  undertaking  authorized  by  the  act ;  and  that  the 
company  under  the  powers  so  conferred,  did  compulsorily  purchase  and 
take  the  paddock ;  and  that  the  assignment  by  defendant  to  the  com- 
pany was  the  assignment  in  completion  of  such  compulsory  purchsse ; 
that  the  company  afterwards  built  on  the  paddock  the  erections  com- 
plained of,  which  were  erections  reasonably  required  for  the  purposes 
of  the  undertaking  authorized  by  the  act,  and  that,  except  as  aforesaid, 
the  defendant  did  not  permit  the  said  erections  to  be  built.  The  plain- 
tiff demurred  to  this  plea ;  and  also  replied  that  the  erections,  though 
reasonable,  were  not  necessary  or  compulsory  for  the  company  to 
build.    To  this  replication  there  was  a  demurrer. 

It  must  be  taken  on  these  pleadings  that  the  assignment  by  the  de- 
fendant to  the  railway  company  was  altogether  made  under  the  require- 
ments of  the  act  of  Parliament,  and  without  any  stipulation  introduced 
into  the  conveyance  of  the  vendor  or  the  purchaser,  which  would  alter 
its  character  as  an  act  done  by  the  defendant  in  obedience  to  the  com- 
mand of  the  legislature.  The  75th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  is  imperative  that  the  owner  of  lands  shall,  on  the 
performance  of  the  conditions  imposed  on  the  company,  when  required  so 
to  do,  duly  conve}'  the  lands  to  the  promoters,  or  as  they  shall  direct,  and 
in  default  thereof  it  shall  be  lawf\il  for  the  promoters  to  execute  a  deed 
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poll  declaring  the  fact  of  such  default  hanng  been  made,  and  there- 
upon all  the  estate  and  interest  in  such  lands,  capable  of  being  sold 
and  oonye3'ed  by  such  owner  shall  vest  absolutely  in  tiie  promoters 
of  the  undertaking. 

We  think  that  no  distinction  can  be  drawn  between  the  case  of  an 
owner  of  lands  who  does  that  which  it  is  his  duty  to  do  —  namely,  con- 
yeys  to  the  company  —  and  one  who  by  refusing  to  convey  obliges 
the  company  to  obtain  a  title  to  the  lands  by  the  execution  of  a  deed 
poll.  In  the  one  case,  as  in  the  other,  the  transfer  of  the  title  is 
compelled  by  the  legislature,  and  it  cannot  be  supposed  that  it  was 
intended  that  the  landowner  who  acts  solely  in  obedience  to  the  law 
should  be  in  a  worse  position  than  one  who  refhses  compliance.  In 
either  case  the  railway  company  must  be  regarded  as  the  assignee 
of  the  land,  not  by  the  voluntary  act  of  the  former  owner,  but  by 
compulsion  of  law. 

The  substantial  question,  therefore,  raised  on  this  record  is  whether 
the  defendant  is  discharged  from  his  covenant  by  the  subsequent  act  of 
Parliament,  which  put  it  out  of  his  power  to  perform  it. 

We  are  of  opinion  that  he  is  so  discharged  on  the  principle  expressed 
in  the  maxim  Xex  non  cogit  ad  imposiibilia. 

We  have  first  to  consider  what  is  the  meaning  of  the  covenant  which 
the  parties  have  entered  into.  There  can  be  no  doubt  that  a  man  may 
by  an  absolute  contract  bind  himself  to  perform  things  which  subse* 
quently  become  impossible,  or  to  pay  damages  for  the  non-performance ; 
and  this  construction  is  to  be  put  upon  an  unqualified  undertaking, 
where  the  event  which  causes  the  impossibility  was  or  might  have  been 
anticipated  and  guarded  against  in  the  contract,  or  where  the  impossi- 
bility arises  from  the  act  or  default  of  the  promisor.^ 

But  where  the  event  is  of  such  a  character  that  it  cannot  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  the  contracting  par- 
ties when  the  contract  was  made,  they  will  not  be  held  bound  by  general 
words  which,  though  large  enough  to  include,  were  not  used  with  reference 
to  the  possibility  of  the  particular  contingency  which  afterwards  happens.* 
It  is  on  this  principle  that  the  act  of  God  is  in  some  cases  said  to  excuse 
the  breach  of  a  contract.  This  is  in  fact  an  inaccurate  expression,  be- 
cause, where  it  is  an  answer  to  a  complaint  of  an  alleged  breach  of 
contract  that  the  thing  done  or  left  undone  was  so  by  the  act  of  Grod, 
what  is  meant  is  that  it  was  not  within  the  contract ;  for^  as  is  observed 
by  Maule,  J.,  in  Canham  v.  Barr>',  15  C.  B.  at  p.  619 ;  24  L.  J.  (C.  P.) 
at  p.  106,  a  man  might  by  apt  words  bind  himself  that  it  shall  rain  to- 
morrow or  that  he  will  pay  damages.  This  is  the  explanation  of  the 
case  put  by  Lord  Coke  in  Shelley's  case,  1  Rep.  at  p.  98,  a:  ^^  If  a 
lessee  covenants  to  leave  a  wood  in  as  good  a  plight  as  the  wood  was 
at  the  time  of  the  lease,  and  afterwards  the  trees  are  blown  down  by 

1  See  Kellej  v,  Ininrance  Co.,  109  Fed.  Rep.  56,  1 U  Fed.  Rep.  268. 
*  The  preceding  thirteen  linee  ue  quoted  bj  Jaoxsow,  J.,  in  Chicago^  Ac.  By.  Oa 
V.  Hoyt,  149  U.  &  1«  14i 
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tempest,  he  is  discharged  of  his  coTenant,**  becaase  it  was  thought  that 
the  oovenant  was  Intended  to  relate  only  to  the  tenants  own  acts,  and 
not  to  an  event  beyond  his  control,  producing  effects  not  in  his  power 
to  remedy.  (See  Shep.  Touch.  173.)  It  is  on  this  principle  that  it 
has  been  held  that  an  impossibility,  arising  from  an  act  of  the  legis- 
lature subsequent  to  the  contract,  discharges  the  contractor  fW>m  liabil- 
ity. Again,  to  quote  an  observation  of  Maule,  J.,  in  Maj'or  of  Berwick 
V.  Oswald,  3  E.  &  B.  665 ;  23  L.  J.  (Q.  B.)  at  324,  there  is  nothing 
«« to  prevent  parties,  if  they  choose  by  apt  words  to  express  an  inten- 
tion so  to  do,  from  binding  themselves  by  a  contract  as  to  any  future 
state  of  the  law  ;  .  .  •  but  people  in  general  must  alwa3's  be  considered 
as  contracting  with  reference  to  the  law  as  existing  at  the  time  of  the 
contract  .  .  .  And  the  words  showing  a  contrary  intention  ought  to 
be  pretty  clear  to  rebut  that  presumption."  To  hold  a  man  liable  by 
words,  in  a  sense  affixed  to  them  by  legislation  subsequent  to  the  con- 
tract, is  to  impose  on  him  a  contract  he  never  made.  This  is  the 
principle  of  that  which  was  laid  down  in  Brewster  v.  Kitchell,  1  Salk. 
198,  that ''  where  H.  covenants  not  to  do  an  act  or  thing  which  was 
lawful  to  do,  and  an  act  of  Parliament  comes  after  and  compels  him 
to  do  it,  the  statute  repeals  the  covenant.  So  if  H.  covenants  to  do  a 
thing  which  is  lawful,  and  an  act  of  Parliament  comes  in  and  hinders 
him  from  doing  it,  the  covenant  is  repealed." 

To  apply  the  foregoing  observations  to  the  present  case:  The 
defendant  has  covenanted  that  his  '*  assigns  "  shall  not  build.  The 
word  *'*'  assigns"  is  a  term  of  well-known  signification,  comprehending 
all  those  who  take  either  immediately  or  remotclj*  from  or  under  the 
assignor,  whether  by  conveyance,  devise,  descent,  or  act  of  law. 
Spencer's  case,  5  Rep.  16.  The  defendant  when  he  contracted  used 
the  general  word  '^  assigns,"  knowing  that  it  had  a  definite  meaning, 
and  he  was  able  to  foresee  and  guard  against  the  liabilities  which 
might  arise  from  bis  contract  so  interpreted.  The  legislature,  by 
compelling  him  to  part  with  his  land  to  a  railway  compan}*,  whom 
he  could  not  bind  by  any  stipulation,  as  he  could  an  assignee  chosen 
by  himself,  has  created  a  new  kind  of  assign,  such  as  was  not  in  the 
contemplation  of  the  parties  when  the  contract  was  entered  into.  To 
hold  the  defendant  responsible  for  the  acts  of  such  an  assignee  is  to 
make  an  entirely  new  contract  for  the  parties.  On  the  other  hand, 
to  confine  the  word  ^'assigns"  to  those  who  take  by  the  voluntary 
act  of  the  assignor  would  not,  as  was  suggested  in  argument,  limit 
the  operation  of  the  covenant  to  his  immediate  grantee;  because  all 
those  who  take  from  the  first  assignee  do  so  in  consequence  of  the 
original  voluntary  act  of  the  assignor,  and  it  was  his  own  fault  that 
he  assigned  at  all,  or  that  he  did  not  in  the  original  conveyance  guard 
against  the  acts  of  subsequent  assignees.  To  exempt  him  from  liability 
for  such  acts  would  be  contrary  to  the  intention  of  the  parties,  to  be 
collected  from  their  words,  interpreted  according  to  their  known 
ordinary  signification. 
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It  was,  indeed,  conceded  on  the  argument  by  the  plaintiff's  counselt 
that  the  defendant  would  not  be  liable  for  all  acts  of  the  railway  com* 
pany,  as  he  would  have  been  for  the  acts  of  any  other  assignee ;  but  it 
was  contended  that  the  defendant  was  relieved  from  liability  on  his 
covenant  as  to  those  acts  only  which  the  company  was  required  by  the 
act  of  Parliament  to  do,  and  not  as  to  those  which  the  company  was 
merely  empowered  to  do. 

We  do  not  thiuk  that  this  distinction  is  well  founded.  The  rule  laid 
down  in  Brewster  t;.  Eitchell,  1  Salk.  198,  rests  upon  this  ground,  that 
it  is  not  reasonable  to  suppose  that  the  legislature,  while  alterirlg  the 
condition  of  things  with  reference  to  which  the  covenantor  contracted, 
intended  that  he  should  remain  liable  on  a  covenant  which  the  legis- 
lature itself  prevented  his  fulfilling ;  but  the  covenantor  in  this  case  is 
equally  disabled  from  preventing  the  railway  company  from  doing  those 
things  which  it  is  empowered  to  do,  as  those  which  it  is  required  to  do ; 
wh}',  then,  should  there  be  a  difference  in  the  liability  of  the  covenantor 
with  respect  to  the  one  and  the  other? 

But,  assuming  that  the  imposing  on  the  defendant  by  the  legislature 
of  assigns  whom  he  could  not  control  would,  without  more,  free  him 
from  the  engagements  which  he  entei-ed  into  with  reference  to  assigns 
whom  he  could  control,  it  remains  necessary  to  deal  with  the  argument 
that,  though  the  company  was  empowered  tx>  take  the  lands  free  from 
the  restrictions  upon  building,  this  was  only  on  condition  of  paying 
full  compensation  for  what  the3'  got,  and  that  it  must  be  supposed  that 
the  defendant  obtained  from  the  company  not  only  the  vtdue  of  the 
land  as  he  held  it,  encumbered  with  a  covenant  not  to  build,  but  also 
what  was  deemed  a  fair  consideration  for  the  right  to  build. 

It  appears  to  be  assumed  in  this  argument  that  the  difference 
between  the  price  of  the  land  encumbered  with  the  covenant  not  to  build 
and  the  price  of  it  freed  from  that  covenant,  would  be  the  amount  of 
damages  to  be  paid  by  the  defendant  to  the  plaintiff  in  the  present 
action.  But  that  is  not  so ;  the  plaintiff,  if  entitled  to  recover  at  all  in 
this  action,  would  be  entitled  to  the  damage  he  had  sustained  by  the 
breach  of  the  covenant,  even  if  these  damages  should  exceed  the  whole 
value  of  the  land  taken.  No  doubt,  if  the  legislature  had  in  express 
terms,  or  by  necessary  implication  fmm  its  language,  given  to  persons 
in  the  defendant's  situation  a  remedy  over  against  the  railway  company 
in  respect  of  acts  done  by  the  company,  this  would  have  indicated  that 
the  legislature  did  not  intend  that  the  defendant  should  be  freed  from 
liability  on  his  covenant,  although  he  was  disabled  from  performing  it 
But  we  cannot  find  in  the  railway  acts  any  express  or  implied  enact- 
ment to  this  effect.  It  has  been  already  pointed  out  that  there  is  no 
relation  between  the  compensation  which  the  defendant  would  be 
entitled  to  for  his  land  and  the  damages  for  which  he  would  be  liable 
to  the  plaintiff.  How  could  it  be  possible  for  the  defendant  to  lay 
before  the  compensation  jury  evidence  of  the  extent  of  his  liability  od 
such  a  covenant  as  that  under  consideration?    How  could  he,  in  an 
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Inquiry  to  which  the  plmintiff  was  no  party,  offer  evidenoe  of  the  iijory 
which  the  plaintiff  might  by  any  possibility  sustain  in  the  uncertain  erent 
of  the  company  erecting  a  station  or  other  building  on  the  land  taken? 

Further,  if  the  covenant  of  the  defendant  is  to  be  considered  as  bro- 
ken by  the  act  of  the  railway  company  so  as  to  entitle  the  plaintiff  to 
damages,  it  must  be  deemed  to  carry  with  it  the  other  consequences  of 
a  breach  of  contract  Thus,  if  the  situation  of  the  plaintiff  and  the 
defendant  in  this  case  had  been  reversed,  and  the  covenant  not  to 
build  on  land  adjoining  the  demised  premises  had  been  entered  into 
by  a  lessee,  with  the  usual  proviso  for  re-entry  in  the  event  of  breach 
of  any  covenant,  the  lessee  would  have  been  liable  to  forfeiture  of  his 
whole  interest  by  reason  of  an  act  over  which  he  had  no  control ;  and 
the  railway  company  would  be  liable,  if  the  plaintiff's  contention  be 
correct,  to  pay,  by  way  of  compensation  for  a  piece  of  land  taken,  the 
whole  value  of  the  interest  of  the  lessee  in  the  adjoining  estate. 

The  solution  of  the  case  appears  to  be  that  the  plaintiff  is  one  of  a 
numerous  class  of  persons  injured  by  the  construction  of  a  railway,  for 
whom  the  legislature  has  not  provided  compensation.  This  may  be 
illustrated  by  reference  to  the  special  damage  claimed  in  the  declara- 
tion. It  is  there  alleged  that  the  amenity  and  comfort  of  the  land 
demised  have  been  diminished  by  reason  of  the  prospect  therefrom 
being  interfered  with,  and  by  being  overlooked  by  the  windows  of  the 
station  with  the  appurtenances,  including  water-closets  and  urinals. 
These  are  heads  of  damage  for  which  railway  companies  are  not  in 
ordinary  circumstances  bound  to  give  compensation,  but  for  which  the 
defendant  would  be  liable  in  an  action  on  his  covenant. 

We  do  not  think  that  it  was  the  intention  of  the  legislature  to  make 
a  railway  company  liable  for  such  damages  in  the  exceptional  case  of  a 
person,  in  the  position  of  the  plaintiff,  having  taken  a  covenant  fh>m  his 
lessor  on  the  terms  of  that  under  consideration,  or  that,  if  such  had  been 
the  intention  of  the  legislature,  so  peculiar  a  head  of  compensation  as 
that  now  suggested,  namely,  for  liabilit}'  to  damages  for  breach  of  col- 
lateral covenants  resulting  tvom  the  taking  of  lands,  would  have  been 
left  to  be  conjectured  from  the  vague  language  of  the  Lands  Clauses 
Consolidation  Act 

For  these  reasons  we  are  of  opinion  that  our  judgment  ought  to  be 
for  the  defendant  Judgment  for  the  defendant} 

^  Impowibility  created  by  law  was  held  an  excuse  for  non-perfonnaDoe  in  Areiy  v. 
Bowden,  5  E.  &  B.  714 ;  Reid  o.  Hoskins,  5  E.  &  fi.  729 ;  CommisaioQera  o.  Young, 
59  Fed.  Rep.  96,  108;  Dunham  v.  New  Britain,  55  Conn.  378;  Scovill  v.  McMahon, 
68  Conn.  878;  Kuhn  o.  Freeman,  15  Kan.  423  ;  Gammon  i;.  Blaisdell,  45  Kan.  SSI ; 
Theobald  v.  Burleigh,  66  N.  U.  574 ;  Brick  Church  v.  New  York,  5  Cow.  538 ;  Kaieer 
V.  Richardson,  5  Dalj,  301 ;  Jones  v.  Judd,  4  N.  Y.  412 ;  Burkhardt  u.  Georgia  School 
Township,  9  S.  Dak.  315;  compare  Klauber  r.  Street  Rjr.  Co.,  95  Cal.  353;  Newport 
News  Co.  V.  McDonald  Brick  Co.'s  Assignee,  59  S.  W.  (Kj.)  338 ;  Baker  i;.  Johnson, 
42  N.  Y.  186. 

But  impossibilitj  owing  to  foreign  law  does  not  excuse.  Barker  v.  Hodgson,  8  M. 
h  8.  867 ;  Spence  «.  Chodwick,  10  Q.  a  517 ;  Kirk  v.  GibU,  1  H.  &  N.  810;  Clifford 
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LORD  CLIFFORD  v.  WATTS. 
Lv  THE  Common  Pleas,  June  7,  1870. 

[Reported  in  Law  RepcrU,  5  Commcn  Plea»t  577.] 

W1LLB8,  J.  This  is  an  action  upon  a  demise  or  grant  by  Lord  Clif* 
ford  to  Watts  of  certain  mines,  pits,  etc.,  of  clay,  by  which  demise  the 
rent  was  made  payable  at  a  certain  rate  per  ton  upon  the  clay  raised ; 
and  the  indenture  contained,  amongst  others,  a  covenant  that  Watts 
shall  work  and  make  trials  for  daj  under  the  lands  in  question.  The 
first  breach  is  founded  upon  that  covenant,  and  in  respect  of  that  the 
defendant  has  paid  40«.  into  court  The  indenture  also  contains  a 
covenant  that  Watts  shall  dig  and  raise  fh>m  the  land  an  aggregate 
amount  of  not  less  than  1,000  tons,  or  more  than  2,000  tons,  of  pipe 
or  potter's  day  in  each  year  of  the  term.  The  term  granted  was  twelve 
years ;  and  for  the  pipe  or  potter's  day  the  defendant  was  to  pay  a 
royalty  of  2«.  M,  per  ton.  The  breach  assigned  on  that  covenant  is 
that  with  which  we  have  to  deal  on  this  occasion  ;  it  is,  that  tlie  defend- 
ant has  not  dug  an  aggregate  amount  of  not  less  than  1,000  tons  of 
pipe  and  potter's  clay  in  each  year  of  the  demise.  The  plea,  the  val- 
idity of  which  is  now  in  question,  is,  that  the  defendant  could  not  dig 
1,000  tons  of  clay  each  year  according  to  his  covenant,  because  there 
was  not  at  the  time  of  the  demise,  nor  since  existing  under  the  lands, 
1,000  tons  of  such  clay ;  that  the  performance  of  the  covenant  had 
always  been  impossible,  and  that  such  impossibility  was  unknown  to 
the  defendant  at  the  time,  and  he  had  no  reasonable  means  of  knowing 
or  ascertaining  the  same.  To  that  plea  there  is  a  demurrer.  It  is 
obvious  that  this  plea  may  be  considered  from  two  points  of  view : 
First,  with  reference  to  the  abstract  question  whether  a  covenant  to 
perform  an  impossibility  is  or  is  not  valid  in  point  of  law ;  whether 
the  covenantor  can  set  up  such  impossibility  from  the  beginning  as  an 
answer  to  a  breach,  or  must  pay  damages,  which,  according  to  Mr. 
Preston  (Shep.  Touch.  7th  ed.  164),  may  only  be  nominal.  The  sec- 
ond, and  with  reference  to  this  case  the  most  important,  consideration 
appears  to  me  to  arise  from  the  question  whether  the  defendant  has  by 
this  covenant  contracted  to  perform  an  impossibility,  or  whether  the 
true  meaning  of  the  covenant,  construing  it  by  the  rest  of  the  deed,  is, 
not  that  the  defendant  undertakes  to  get  the  stipulated  quantity  of  clay 
whether  it  be  there  or  not,  or  to  pay  the  stipulated  tonnage  as  if  the 
clay  had  been  raised,  but  rather,  dealing  with  it  as  subsidiary  to  the 
main  object  of  the  demise,  that  he  will  raise  such  pipe  or  potter's  clay 
as  may  be  found  under  the  land,  at  the  rate  and  price  specified.  If  the 
latter  be  the  true  construction  of  the  covenant^  it  is  not  an  inde- 

9.  WattB,  L.  R.  5  C.  P.  577,  586;  Cnnningham  v,  Dunn,  S  C.  P.  D.  443;  Jacobs  v. 
CiMit  Lyonnais,  18  Q.  B.  D.  589;  Ashmoie  v.  Cox,  [1899]  1  Q.  B.  496;  Tweedie 
Trading  Co.  v.  James  P.  Macdonald  Co.,  114  Fed.  Rep.  9S5;  Beebe  v.  Jobnaon,  19 
Weiid.50a 
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pendent  coyenant  to  do  the  thing  contracted  for,  whetner  possible  or 
not,  but  only  a  stipulation  as  to  the  rate  at  which  that  is  to  be  don^ 
which  both  parties  at  the  time  contemplated.  According  to  that  con* 
stniction  of  the  covenant,  the  plea  is  a  good  defence  to  the  second 
breach.  And  this  is  the  view  to  which,  after  the  best  consideration  I 
am  able  to  bring  to  the  case,  and  after  having  heard  the  yery  learned 
arguments  on  both  sides,  my  opinion  inclines. 

The  deed,  without  any  recital,  witnesses  that  Lord  Clifford,  in  con* 
sideration  of  the  rent,  payments,  covenants,  etc.,  demised  to  Watts  the 
mines,  pits,  etc.,  of  clay  under  certain  lands  particularly  described. 
It  then  proceeds  to  grant  Watts  a  license  to  enter  upon  the  land  to 
dig  and  search  for  clay  and  to  make  pits,  etc.,  with  rights  of  way  for 
carrying  it  away,  etc.,  subject  to  compensation  for  damage.  Then 
comes  the  habendum,  —  to  have,  hold,  etc.,  the  said  mines,  etc,  of  pipe 
and  potter's  or  other  clay,  with  the  powers  thereby  granted,  for  twelve 
years ;  and  to  have  and  to  hold  all  and  every  the  said  beds  or  veins  of 
clay  that  shall  be  found  and  raised  within  the  term  out  of  any  part  of 
the  land  so  authorized  to  be  worked,  unto  Watts,  his  executors,  eta, 
unto  his  and  their  own  use.  So  far  we  are  dealing  with  the  demising 
part  of  the  instrument,  which  refers  to  specific  lands  and  to  specific 
clay  which  is  believed  by  both  parties  to  be  under  the  lands  described 
at  the  time.  The  whole  scope  of  the  contract  is  that  the  defendant 
shall  take  that  clay.  Whether  the  speculation  would  turn  out  to  be  a 
profitable  one  to  the  tenant  or  not  was  uncertain.  So  far  it  was  natural 
that  he  should  take  the  risk.  But  the  question  is  whether  we  are  jus- 
tified in  importing  another  element  into  a  bargain  like  this,  namely,  a 
warranty  by  the  tenant  that  clay  shall  be  found,  or  an  undertaking  to 
pay  for  the  quantity  stipulated  for,  whether  found  or  not.  The  provi- 
sion for  payment  follows  in  the  reddendum,  by  which  Watts  is  to  pay 
Lord  Clifford,  "  in  respect  of  all  pipe  and  potter's  clay  being  to  be  dug, 
got,  or  obtained  from  or  under  the  surface  of  anj^  of  the  lands,  28.  6d. 
per  ton,*'  and  6d.  per  ton  for  other  clay,  to  be  paid  half-yearlj'^ ;  and 
Watts  was  further  to  pay  £100  per  acre  for  any  land  which,  having 
been  worked,  should  not  be  restored  to  a  state  fit  for  agricultural  pur- 
poses. The  indenture  then  proceeds  in  the  ordinary'  way  to  the  cove- 
nants on  the  part  of  the  tenant.  Watts  covenants  with  Lord  Clifford 
for  payment  of  the  rent,  and  that  he  will  cause  all  the  clay  raised  to  be 
conveyed  by  a  certain  canal  at  rates  provided  for  by  the  lease.  Then 
follow  covenants  for  making  satisfaction  for  surface  damage,  and  for 
payment  of  a  kind  of  rent  to  the  tenants  for  land  required  for  the 
working  of  the  pits,  —  a  covenant  that  Watts  will,  during  the  continu- 
ance of  the  term,  work  and  make  trials  for  clay  in  and  under  the  land 
according  to  the  best  and  most  improved  methods,  etc.,  which  is  the 
subject  of  the  first  breach.  Then  comes  a  covenant  that  the  lessee  will 
do  the  least  possible  damage  to  the  land,  after  which  follows  the  cove- 
nant in  question,  and  also  that  Watts,  his  executors,  etc.,  shall  dig 
and  remove  from  the  land  demised  ^^an  aggregate  amount  of  not  less 
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than  1,000  tons,  nor  a  larger  quantity  than  2,000  tons,  of  pipe  or  pot- 
ter's clay  in  each  and  every  year  of  the  term  hereby  granted."  Then 
comes  a  covenant  to  keep  accounts  of  all  clay  raised  ;  and  the  remain- 
der of  the  deed  may  be  dismissed  with  this  observation,  —  that  there  is 
no  stipulation  that  the  tenant  shall  pa}'^  any  sleeping  rent  or  minimum 
rent,  or  an}'  rent  in  the  event  of  no  claj*  being  raised  during  the  term, 
or  not  being  there  to  be  raised,  nor  any  provision  for  putting  an  end  to 
the  term  in  case  the  clay  should  be  exhausted.  The  result  to  my  mind 
is,  that  the  covenant  upon  which  the  second  breach  is  assigned  is  one 
of  a  series  of  subsidiary  covenants  introduced  for  the  purpose  of  carr}'- 
ing  out  the  substantial  object  and  intention  of  the  parties,  namelj',  that 
Watts  should  have  the  right  during  the  term  of  working  out  all  the 
clay  under  the  land,  and  pay  for  it  at  the  prices  specified  per  ton  ;  and 
this  subsidiary  covenant  deals  with  the  rate  at  which  the  clay  is  to  be 
worked  out.  The  bare  statement  of  the  provisions  of  the  deed  leads 
me  to  the  conclusion  that  the  tenant  never  intended  to  warrant  that 
there  was  clay  upon  the  land,  and  that  neither  party  contemplated  that 
he  should,  in  the  event  of  no  clay  being  found  there,  at  all  events  pay 
a  minimum  fixed  rent  during  the  term.  It  fs  a  bare  stipulation  as  to 
the  rate  of  payment  for  the  clay  which  should  be  raised.  That  appears 
to  me  to  be  the  natural  and  ordinary  construction  of  the  covenant  when 
read  by  the  light  of  the  context.  It  turned  out  that  there  was  no  clay 
of  the  descriptions  mentioned  on  the  land.  The  covenant  therefore 
became  inapplicable,  and  has  not  been  broken.^ 

It  may  be  that  the  allegations  in  the  plea  are  untrue.  That,  however, 
we  are  precluded  from  considering ;  for  the  purpose  of  the  demurrer, 
we  must  assume  the  plea  to  be  true.  It  may  be  that  the  defendant  has 
taken  upon  himself  the  burthen  of  searching  for  clay,  and  of  proving  at 
the  trial  that  he  has  searched  so  effectually  that  clay  must  have  been 

^  ""Now,  how  are  we  to  constnie  a  oovenaDt  in  which  the  words  are  large  enough 
to  indnde  everythiDg,  bnt  in  which  they  must  have  some  restriction  if  they  are  not  to 
lead  to  absurdity  ?  They  are  restricted,  as  we  have  seen,  to  acts  done  by  the  defend- 
ant, or  by  a  person  claiming  to  do  those  acts  nnder  him.  On  principle,  a  covenant 
can  only  be  operative  with  regard  to  a  thing  which  is  contemplated  by  both  the  par- 
ties at  the  time  it  is  entered  into,  and  its  interpretation  does  not  depend  on  the  mean- 
ing which  one  of  them  had,  but  upon  the  meaning  which  both  of  them  must  have  had. 
If  they  use  words  which  are  too  large,  how  is  their  real  meaning  to  be  got  at  ?  We 
most  not  go  contrary  to  the  words;  but  we  may  say  this  (and  it  always  is  said),  the 
parties  most,  when  they  nsed  those  words,  have  intended  them  to  include  all  circum- 
stances which  they  actually  contemplated  at  the  moment,  aud  which  it  can  be  shown 
that  they  did  then  contemplate,  or  which,  if  they  had  thought  properly  about  the 
matter,  they  ought  to  have  contemplated.  Beyond  that  the  meaning  of  the  covenant 
ought  not  to  be  extended.  If  somethini;  has  happened,  which  it  is  obvious  that  no 
person  of  intelligence  could  have  contemplated,  it  must  be  held  that  they  did  not 
contemplate  it."  Per  Lobd  Esheb,  M.  R.,  Harrison  v.  Muncaster  (1891),  1  Q.  B. 
680,  686. 

Illnstrations  of  the  tendency  of  the  courts  to  treat  questions  of  impossibility  as 
questions  of  construction  may  be  found  iu  Moore  i;.  Sun  Printing  Assoc.,  101  Fed.  Rep. 
591,  593,  594 ;  LorilUrd  u.  Clyde,  142  K.  Y.  456,  462 ;  Buffalo,  &c.  Co.  v.  BeUevue,  &c. 
Co.,  165  N.  T.  247 ;  Lovering  v.  Buck  Mountain  Co.,  54  Pa.  291,  and  in  many  other 


294  LOBD  0LI7FOBD  V.  WATTS.  [OHAP.  T. 

disoovered  if  it  had  existed,  and  so  establishing  the  impossibility  of 
performance  of  this  covenant  by  reason  of  there  being  no  clay  to  be 
foand.    Bat  for  the  purpose  of  the  construction  of  the  covenant,  we 
must  assume  that  there  was  none.    Cases  may  be  conceived  in  which  a 
man  may  undertake  to  do  that  which  turns  out  to  be  impossible,  and 
yet  he  may  stiU  be  bound  by  his  agreement.    I  am  not  prepared  to  say 
that  there  may  not  be  cases  in  which  a  man  may  have  contracted  to  do 
something  which  in  the  present  state  of  scientific  knowledge  may  be 
utterly  impossible,  and  yet  he  may  have  so  contracted  as  to  warrant 
the  possibility  of  its  performance  by  means  of  some  new  discovery,  or 
be  liable  in  damages  for  the  non-performance,  and  cannot  set  up  by 
way  of  defence  that  the  thing  was  impossible.^   But  before  we  arrive  at 
such  a  conclusion  we  must  be  satisfied,  if  no  other  reasonable  construc- 
tion suggests  itself,  that  the  party  really  did  intend  to  warrant  that  to 
be  possible  which  was  impossible.      The  authorities  relied  on  for  the 
plaintiff  appear  to  me  to  be  cases  where  .a  man  either  undertook  to  do 
a  thing  which  was  possible  at  the  time,  but  which,  without  any  fault 
of  his  adversary,  became  afterwards  impossible,  or  where  he,  notwith- 
standing the  thing  was  impossible  of  performance,  took  upon  himself 
to  warrant  that  it  should  be  possible.    BariLer  v.  Hodgson,  8  M.  A  S. 
267,  was  a  case  where  the  charterer  of  a  ship  had  covenanted  to  send 
a  cargo  alongside  at  a  foreign  port,  but  in  consequence  of  the  preva- 
lence of  an  infectious  disorder  at  the  port,  all  public  intercourse  was 
prohibited  by  the  authorities  of  the  place,  and  yet  he  was  held  to  be 
responsible  in  damages  for  the  non-performance  of  his  covenant    If 
the  intercourse  with  the  foreign  port  had  been  prohibited  by  the  law  of 
this  country,  the  act  would  have  been  iUegal,  and  the  defendant  would 
have  been  excused,  not  because  he  could  not,  but  because  he  ought  not 
to  do  it.     But  where  the  performance  of  the  thing  covenanted  to  be 
done  is  not  made  impossible  by  the  law  of  this  country,  the  case  falls 
within  the  principle  laid  down  in  the  leading  case  of  Paradine  v.  Jane, 
Aleyn,  26,  where  the  defendant,  in  an  action  for  rent,  sought  to  excuse 
himself  by  reason  of  his  having  been  expelled  from  the  premises  by 
alien  enemies,  and  his  plea  was  held  insuflScient    The  material  resolu- 
tion of  the  court  was,  that  '^  where  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  to  perform  it,  without  any  default  in  him,  and 
hath  no  remedy  over,  there  the  law  will  excuse  him ; "  but  ^\  when  the 
party  by  his  own  contract  creates  a  duty  or  charge  upon  himself,  he  is 
bound  to  make  it  good  if  he  may,  notwithstanding  any  accident  by 
inevitable  necessity,  because  he  might  have  provided  against  it  by  his 
contract ;  and  therefore  if  the  lessee  covenant  to  repair  a  house,  though 
it  be  burnt  by  lightning,  or  thrown  down  by  enemies,  yet  he  ought  to 
repair  it."    Where  a  thing  becomes  impossible  of  performance  by  the 
act  of  a  third  person,  or  even  by  the  act  of  God,  its  impossibility 
affords  no  excuse  for  its  non-performance ;  it  is  the  defendant's  own 

1  8«e  PoHock,  CoDt.  (7th  ed.)  400;  Stratford  Qm  Co.  o.  Stratford,  S6  Ont  App. 
109 1  Bennett  v.  Moiae,  6  CoL  App.  1S2. 
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folly  that  has  led  him  to  make  such  a  bargain  without  providing  against 
the  possible  contingencj.  In  the  present  case,  if  the  allegations  in  the 
plea  be  true,  there  was  nothing  upon  which  the  covenant  could  attach 
at  the  time  it  was  entered 'inta  Hills  t;.  Sughrue,  15  M.  &  W.  258^ 
has  no  application,  for  another  reason.  There  the  charterer  by  his 
contract  warranted  that,  the  ship  being  ready  to  take  a  cargo  of  guano 
at  Ichaboe,  he  would  there  provide  her  with  a  fhll  cargo.  The  impossi- 
bility of  obtaining  a  cargo  there  was  no  excuse  for  the  non-performance 
of  his  contract.  That  case  therefore  falls  within  the  second  category 
of  cases,  where  the  defendant  had  warranted  the  possibility  of  doing 
the  thing  contracted  for.  It  remains  only  to  deal  with  Marquis  of 
Bute  t;.  Thompson,  13  M.  Sc  W.  487.  There,  by  the  express  terms  of 
the  contract,  the  lessee  covenanted  absolutely  to  raise  a  given  quantity 
of  coal  in  each  year,  or  to  pay  a  minimum  rent  which  should  represent 
the  minimum  amount  of  coal  agreed  to  be  worked ;  and  the  lessee 
failing  to  raise  the  stipulated  quantity  of  coal,  he  was  held  bound  at  all 
events  to  pay  the  minimum  rent.  The  Judgment  of  the  court  is  very 
short,  and  but  for  the  facts  might  possibly  be  taken  to  bear  the  con- 
struction put  upon  it  by  Mr.  Kingdon,  namely,  that  the  lessee  was 
bound  to  perform  his  covenant  whether  there  was  coal  to  be  found 
or  not.  The  Judgment,  howe^^  3r,  must  be  read  with  reference  to  the 
subject-matter  with  which  the  court  was  dealing ;  and  so  reading  it,  it 
is  plain  that  the  court  construed  the  covenant,  not  as  a  stipulation 
exhausting  itself  upon  the  first  branch  as  to  the  raising  of  ^e  coal, 
but  as  an  alternative  covenant  to  secure  the  lessor  at  all  events  a  mini- 
mum rent  during  the  term,  whether  or  not  coal  was  worked  or  was 
there  to  be  worked.^  There  is,  however,  no  such  covenant  here ;  there 
is  only  a  covenant  to  work  out  all  the  day  under  the  laud,  and  this 
covenant  was  not  broken  by  the  defendant's  failure  to  work  clay  if 
none  was  to  be  found  there.  I  therefore  think  the  defendant  is  entitled 
to  Judgment 

MoMTAOUS  Smith,  J.  I  am  of  the  same  opinion.  The  result  of  a 
decision  in  favor  of  the  plaintiff  would  be  to  give  him  a  fixed  minimum 
rent  when  he  has  not  covenanted  for  it  I  do  not,  however,  express 
any  opinion  as  to  what  would  be  the  measure  of  damages  for  a  breach 
of  this  covenant  Taking  the  whole  of  the  deed  together,  I  confess  I 
do  not  think  it  admits  of  such  a  construction.  Seeing  the  part  of  the 
indenture  in  which  the  covenant  in  question  is  found,  it  seems  to 
me  that  it  means  no  more  than  it  expresses  by  necessary  implication, 
namely,  that  the  lessee  shall  work  a  given  quantity  of  clay,  if  clay  be 
found  in  the  land.  It  is  the  clay  in  the  land  which  is  the  subject  of  the 
grant.  Any  other  construction  would,  I  think,  defeat  the  apparent 
intention  of  the  parties.    The  covenant  is  based  on  the  assumption  that 

1  Lehigh  Zinc  Co.  v.  Bamford,  150  U.  S.  665;  McDowell  v.  Hendrix,  67  Ind.  513; 
Vallej  City  Milling  Co.  v,  Prange,  123  Mich.  211 ;  Wharton  v.  StoatenbDrgh,  46  N. 
J.  L.  151 ;  Timlin  v.  Brown,  15S  Pa.  606,  ace  Compare  Monnett  v.  Potts,  10  Indi 
App.  191. 
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there  was  clay  there.  It  was  impossible  to  perform  it  unless  there 
was ;  and  the  covenantor  did  not  undertake  to  perform  an  impossi- 
Witj,  but  merely  to  dig  and  remove  such  day  as  should  be  found  in 
file  land,  to  the  extent  stipulated  for.  If  there  was  nothing  upon  which 
the  covenant  could  attach,  it  faUs.  There  is  nothing  in  the  deed  which 
amounts  to  a  warranty.  The  whole  scope  of  it  was  that  the  plaintiff 
should  receive  a  royalty  on  the  clay  if  found.  If  the  failure  to  find  clay 
of  the  description  mentioned  was  tiie  result  of  the  defendant's  omission 
to  make  proper  searches,  the  grantor  has  his  remedy.  My  brother 
Willes  has  so  fully  gone  into  the  several  covenants  in  the  deed,  and 
distinguished  the  cases  cited  from  the  present,  that  I  do  not  think  it 
necessary  to  say  more.  I  will  merely  add  that,  in  the  case  of  Mar- 
quis of  Bute  V,  Thompson,  13  M.  &  W.  487,  there  was  a  covenant  for 
a  minimum  rent,  whether  coal  was  got  or  not  That  rent  was  clearly 
payable  whether  the  coal  existed  or  was  searched  for  or  not.  There 
is  no  such  covenant  here.  In  truth,  the  plaintiff  is  seeking  by  this 
action,  so  far  as  the  second  breach  is  concerned,  to  get  something 
he  has  not  contracted  for. 

'  Brett,  J.  I  think  it  is  not  competent  to  a  defendant  to  say  that 
there  is  no  binding  contract  merely  because  he  has  engaged  to  do  some- 
tUng  which  is  physically  impossible.  I  think  it  will  be  found  in  all 
the  cases  where  that  has  been  said  that  the  thing  stipulated  for  was, 
according  to  the  state  of  knowledge  of  the  day,  so  absurd  that  the 
parties  could  not  be  supposed  to  have  so  contracted.  But  here  both 
parties  might  well  have  supposed  that  there  was  clay  under  the  land. 
They  agree  on  the  assumption  that  it  is  there,  and  the  covenant  is 
applicable  only  if  there  be  clay ;  it  does  not  amount  to  a  warranty  on 
the  part  of  the  grantee  that  there  was  clay,  or  to  an  engagement  to  pay 
the  royalty  although  it  should  turn  out  that  there  was  none.  I  will 
merely  add  a  word  upon  the  case  of  Hills  v.  Sughrue,  15  M.  &  W. 
253.  There  the  contract  was  that  the  ship  should  proceed  to  Ichaboe, 
and  the  charterer  engaged  to  furnish  there  a  full  cargo  of  guano. 
There  was  nothing  unreasonable  or  unusual  in  such  a  contract,  and 
it  was  clearly  no  answer  for  the  charterer  to  say  that  there  was  no 
guano  at  the  island  when  the  ship  arrived  there.  I  agree  that  there 
must  be  Judgment  for  the  defendant. 

Judgment  for  the  defendant. 

1  Ridgely  v,  Conewago  Iron  Co.,  53  Fed.  Rep.  988 ;  Gribben  v.  Atkinson,  64  Mich. 
651  ;  Blake  v.  Lobb's  Estate,  110  Mich.  608;  Buchanan  v.  Layne,  95  Mo.  App.  148; 
Cook  w.  Andrews,  36  Ohio  St.  178 ;  Brick  Co.  v.  Pond,  38  Ohio  St.  65  ;  Muhlenberg 
t;.  Henning,  116  Pa.  138;  Boyer  w.  Fulmer,  176  Pa.  282,  ace.  See  alBO  Nordyke  & 
Manuon  Co.  v.  Kehlor,  155  Mo.  643. 
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HOWELL  V.  CODPLAND, 

Im  the  Queen's  Bench  Division,  Court  of  Appeal,  Januabt  IS, 

1876. 

[ReporUd  in  Law  R^wrts,  1  Queen*9  Bench  Diuisum,  268.] 

Appeal  by  the  plaintiff  f^om  the  decision  of  the  Court  of  Queen's 
Bench  making  absolute  a  rule  to  enter  the  verdict  for  the  defendant 

The  plaintiff  is  a  potato  merchant  at  Holbeach,  Lincolnshire,  and 
the  defendant  a  farmer  at  Whaplode  in  the  same  county. 

In  1872  the  defendant,  at  the  proper  season,  and  in  the  due  course 
of  husbandry,  appropriated  between  eighty  and  ninety  acres  of  land  for 
the  growth  of  potatoes,  —  sixty-eight  acres  at  Whaplode,  and  about 
twenty  at  Holbeach. 

In  March  of  the  same  year  the  plaintiff  and  the  defendant  entered 
into  the  following  contract:  ^^A  memorandum  of  agreement,  made 
this  day  of  ,  1872,  between  Robert  Coupland,  of  Whap- 

lode, and  John  Howell,  of  Holbeach,  whereby  Robert  Coupland  agrees 
to  sell,  and  the  said  John  Howell  agrees  to  purchase,  200  tons  of  regent 
potatoes  grown  on  land  belonging  to  the  said  Robert  Coupland  in 
Whaplode,  at  and  after  the  rate  of  £3  10^.  6d.  per  ton,  to  be  riddled 
on  l^in.  riddle,  and  delivered  at  Holbeach  railway  station,  good  and 
marketable  ware,  during  the  months  of  September  or  October,  as  the 
said  John  Howell  may  direct,  and,  under  his  direction,  the  purchaser 
to  find  riddles.  It  is  further  agreed  between  the  said  Robert  Coupland 
and  the  said  John  Howell  that  the  said  potatoes  shall  be  paid  for  when 
and  as  they  are  taken  away.? 

At  the  time  of  making  the  contract,  out  of  the  sixty-eight  acres  in 
Whaplode,  twenty-five  were  actually  sown  with  potatoes,  and  the 
remaining  forty-three  acres  were  ready  for  sowing.  The  forty-three 
acres  were  afterwards  sown  in  due  course,  and  the  whole  sixty-eight 
acres  together  were  amply  suflQcient,  in  an  ordinary  season  and  in  the 
ordinary  course  of  cultivation,  to  produce  a  much  larger  quantity  than 
two  hundred  tons,  the  land  producing,  on  an  average,  seven  tons  to 
the  acre. 

In  July  and  August,  without  any  fault  on  the  part  of  defendant,  a 
disease,  which  no  skill  or  care  on  the  part  of  the  defendant  could  have 
prevented,  attacked  the  crop  and  caused  it  to  fail ;  and  when  the  time 
for  taking  it  up  arrived,  the  whole  marketable  produce  of  the  crop  of 
the  lands  of  the  defendant,  both  in  Whaplode  and  Holbeach  together, 
amounted  to  no  more  than  79  tons  8  cwt.,  and  this  quantity  the  defend- 
ant delivered  to  the  plaintiff.  The  rest  of  the  crop  had  perished  from 
the  disease. 

If  the  defendant  had  had  other  land  to  plant  with  potatoes  at  the 
time  when  the  disease  was  discovered,  which  in  fact  he  had  not,  it 
would  have  been  too  late  to  sow  it. 
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The  present  action  was  broaght  to  recover  damages  for  tbe  non- 
delivery of  the  residue  of  the  two  hundred  tons,  and  the  verdict  at  the 
trial  was  entered  for  £432  5«.,  leave  being  reserved  to  move  to  enter 
the  verdict  for  the  defendant^  on  the  ground  that  he  was  not  liable  to 
deliver  the  ungrown  potatoes. 

A  rule  having  been  obtained  accordingly,  it  was  made  absolute  by 
the  Court  of  Queen's  Bench  on  the  22d  of  May,  1874. 

2>.  Seymour y  Q.  C,  and  Waddy^  Q.  C,  in  support  of  the  motion. 

SeracheUy  Q.  C,  and  Beasley^  contra^  were  not  heard. 

Lord  Coleridge,  C.  J.  I  am  of  opinion  that  the  Judgment  ought  to 
be  affirmed.  [The  Lord  Chief  Justice  read  the  contract  and  facts.j 
The  Court  of  Queen's  Bench  held  that,  under  these  circumstances,  the 
principle  of  Taylor  v.  Caldwell,  3  B.  A  S.  826 ;  32  L.  J.  (Q.  B.)  164, 
and  Appleby  v.  Myers,  L.  R  2  C.  P.  651,  applied,  and  the  defendant 
was  excused  from  the  performance  of  his  contract  The  true  ground, 
as  it  seems  to  me,  on  which  the  contract  should  be  interpreted,  and 
which  is  the  ground  on  which,  I  believe,  the  Court  of  Queen's  Bench 
proceeded,  is  that  by  the  simple  and  obvious  construction  of  the  agree- 
ment, both  parties  understood  and  agreed  that  there  should  be  a  condi- 
tion implied  that  before  the  time  for  the  performance  of  the  contract  the 
potatoes  should  be,  or  should  have  been,  in  existence,  and  should  still 
be  existing  when  the  time  came  for  the  performance.  They  had  been 
in  existence,  and  had  been  destroyed  by  causes  over  which  the  defend- 
ant, the  contractor,  had  no  control,  and  it  became  impossible  for  him 
to  perform  his  contract ;  and,  according  to  the  condition  which  the  par- 
ties had  understood  should  be  in  the  contract,  he  was  excused  from 
the  performance.  It  was  not  an  absolute  contract  of  delivery  under 
all  circumstances,  but  a  contract  to  deliver  so  many  potatoes,  of  a  par- 
ticular kind,  grown  on  a  specific  place,  if  deliverable  from  that  place. 
On  the  facts  the  condition  did  arise  and  the  performance  was  excused. 
I  am,  therefore,  of  opinion  that  the  Judgment  of  the  Queen's  Bench 
should  be  affirmed. 

James,  L.  J.  I  think  the  case  was  rightly  considered  in  the  court 
below  to  turn  upon  the  construction  of  the  contract  Is  it  a  contract 
for  a  certain  quantity  of  potatoes  of  a  particular  sort,  with  a  warranty  that 
they  shall  be  supplied ;  or  is  it  a  contract  to  deliver  two  hundred  tons  of 
potatoes  out  of  a  specific  crop?  I  am  of  opinion  it  is  the  latter ;  and 
if  so,  the  principle  of  the  cases  relied  on  applies,  and  the  defendant  is 
excused  by  reason  of  his  being  prevented  by  causes  for  which  he  is  not 
answerable. 

Mellish,  L.  J.  I  am  of  the  same  opinion.  The  words  of  the  con- 
tract are  clear :  the  defendant  ^*  agrees  to  sell  two  hundred  tons  of 
regent  potatoes  grown  on  land  belonging  to  him  in  Whaplode."  That 
is,  potatoes  which  shall  be  grown  in  Whaplode.  They  are  to  be 
grown  there,  and  delivered  to  the  plaintiff  provided  they  are  grown 
there.  Is  not  that  a  condition, — so  that,  according  to  the  cases 
on  which  the  Court  of  Queen's  Bench  acted,  if  the  thing  perishes 
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before  the  time  for  performance,  the  vendor  is  excused  from  perform- 
ance bj  the  delivery  of  the  thing  contracted  for?  No  doubt  there  is  a 
distinction  in  the  present  case,  that  the  potatoes,  the  things  contracted 
for,  were  not  in  existence  at  the  time  the  contract  was  entered  into. 
Bat  can  that  make  any  real  difference  in  principle?  Suppose  the 
potatoes  had  been  full  grown  at  the  time  of  the  contract,  and  after- 
wards the  disease  had  come  and  destroyed  them ;  according  to  the 
authorities  it  is  clear  that  the  performance  would  have  been  excused ; 
and  I  cannot  think  it  makes  any  difference  that  the  potatoes  were  not 
then  in  existence.  This  is  not  like  the  case  of  a  contract  to  deliver  so 
many  goods  of  a  particular  kind,  where  no  specific  goods  are  to  be 
sold.  Here  there  was  an  agreement  to  sell  and  buy  two  hundred  tons 
out  of  a  crop  to  be  grown  on  specific  land,  so  that  it  is  an  agreement 
to  sell  what  will  be  and  may  be  called  specific  things ;  therefore  neither 
party  is  liable  if  the  performance  becomes  impossible.  The  language 
of  this  contract  is  much  easier  to  imply  a  condition  from  than  in  most 
former  cases  where  it  has  been  held  to  be  implied. 

Baooalla^t,  J.  A«  I  at  first  doubted  whether  the  contract  excluded 
the  possibility  of  the  defendant  being  able  to  perform  his  contract  by 
delivering  potatoes  grown  on  other  land;  but  on  consideration  it  is 
dear  the  contract  ib  confined  to  particular  land ;  and  the  statement  in 
the  case  is  that  sixly-eight  acres,  the  amount  actually  sown  with  pota- 
toes, was  a  due  proportion  to  enable  the  defendant  to  perform  his 
contract  in  an  ordinary  season. 

Clbasbt,  B.  I  am  of  the  same  opinion.  I  put  my  decision,  not  so 
much  on  the  ground  that  the  defendant  was  excused  by  the  act  of  €iod 
rendering  the  performance  impossible,  as  upon  the  terms  of  the  con- 
tract itself  This  is  not  like  a  contract  where  the  parties  have  agreed 
to  deliver  a  cargo  of  grain  at  Odessa  or  any  other  port  by  a  given  time, 
in  which  case  the  parties  are  bound  by  the  contract,  although  its  per- 
formance has  become  impossible  hjvis  mcffor.  Here  there  was  not  an 
absolute  contract  to  deliver  two  hundred  tons  of  potatoes  in  September 
and  October,  but  two  hundred  tons  of  potatoes  grown  on  particular 
land.  Not  two  hundred  tons  of  potatoes  simply,  but  two  hundred  tons 
off  particular  land.  The  crop  on  this  particular  land  has  failed,  and 
there  is  nothing  to  which  the  promise  can  apply.  If  the  crop  had 
existed  at  the  time  of  the  contract,  and  had  afterwards  failed,  there  can 
be  no  doubt  that  the  principle  of  the  decided  cases  would  apply  and 
the  defendant  would  be  excused ;  and  I  cannot  see  any  difference  in 
principle  firom  the  fact  that  the  crop  had  not  been  sown  at  the  date  of 
the  contract.  Appeal  dumissed.^ 

>  Biowne  v.  United  StatM,  90  Ct.  CL  184 ;  Ontario  Fmit  Amoc  o.  Catting  Pack- 
ing Co.,  194  CaL  SI ;  Lomoco  v.  Gregozy,  108  La.  648,  ace. 

See  also  NickoU  v.  Aahton,  [1901]  2  K.  B.  1S6;  Stewart  v.  Ston^  137  N.  T.  50a 
Compare  Aihmoze  v.  Cox,  [1899]  1  Q.  B.  496 ;  Jones  v.  United  States,  96  U.  8.  84; 
Bammeri  v.  Hibbani,  159  BL  102 ;  Booth  v.  Mill  Co.,  60  N.  Y.  487. 
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ANDERSON  v.  MAY  st  al. 

MlNMESOTA.  SUPREMB   COUBT,   JUNS,    189S. 
[Reported  m  62  Norihwutem  BtporUr,  6S0.] 

GzLFiLLAKy  C.  J.  The  defendant  having  alleged  as  a  ooanterdaim  a 
contract  in  Jane,  1890,  between  him  and  plaintiff,  whereby  the  latter 
agreed  to  sell  and  deliver  to  the  former,  on  or  before  November  15th, 
certain  quantities  of  specified  kinds  of  beans,  and  that  he  failed  so  to 
do  except  as  to  a  part  thereof,  the  plaintiff,  in  his  reply,  alleged  in 
anbstance  that  the  contract  was  to  deliver  the  beans  from  the  crop  that 
he  should  raise  that  year  from  his  market-gardening  farm  near  Bed 
Wing.  Upon  the  trial  the  contract  was  proved  by  letters  passing 
between  the  parties.  From  these  it  fairly  appears  that  the  beans  to  be 
delivered  were  to  be  grown  by  plaintiff,  though  it  cannot  be  gathered 
from  them  that  he  was  to  grow  the  beans  on  any  particular  land. 
They  contain  no  restriction  in  that  respect  There  can  be  no  question 
that,  if  grown  by  him,  and  of  the  kinds  and  quality  specified,  defendant 
would  have  been  obliged  to  accept  the  beans,  ^ough  not  grown  on 
any  land  previously  cultivated  by  plaintiff.  The  contract,  therefore- 
was,  in  effect,  to  raise  and  sell  and  deliver  the  quantities,  kinds,  and 
quality  of  beans  specified,  —  a  contract  in  its  nature  possible  of  per- 
formance. As  an  excuse  for  not  delivering  the  entire  quanUty  con- 
tracted for,  the  plaintiff  relies  on  proof  of  the  fact  that  an  early, 
unexpected  fh>st  destroyed  or  injured  his  crop  to  such  extent  that 
he  was  unable  to  deliver  the  entire  quantity.  What,  in  the  way  of 
subsequently  arising  impossibility  for  the  party  to  perform,  will  suffice 
as  excuse  for  non-performance  of  a  contract,  is  well  settled  in  the 
decisions ;  the  only  apparent  difference  in  them  arising  fh>m  the  appli- 
cation of  the  rules  to  particular  circumstances.  The  general  rule  is  as 
well  stated  as  anywhere  in  2  Chit  Cent  1074,  thus :  **  Where  the  con- 
tract is  to  do  a  thing  which  is  possible  in  itself,  or  where  it  is  condi- 
tioned on  any  event  which  happens,  the  promisor  will  be  liable  for  a 
breach  thereof,  notwithstanding  it  was  beyond  his  power  to  perform  it ; 
for  it  was  his  own  fault  to  run  the  risk  of  undertaking  to  perform  an 
impossibility,^  when  he  might  have  provided  against  it  by  his  contract 
And  therefore,  in  such  cases,  the  performance  is  not  excused  by  the 
occurrence  of  an  inevitable  accident,  or  other  contingency,  although  it 
was  not  foreseen  by,  or  within  the  control  of,  the  party."  An  applica- 
tion of  this  rule  is  furnished  by  Cowley  v.  Davidson,  13  Minn.  92. 
What  is  sometimes  called  an  '^  exception  to  the  rule"  is  where  the  con- 
tract is  implied  to  be  made  on  the  assumed  continued  existence  of  a  par- 
ticular person  or  thing,  and  the  person  or  thing  ceases  to  exist,  as  where 
it  is  for  personal  service,  and  the  person  dies,  or  it  is  for  repairs  upon  a 
particular  ship  or  building,  and  the  ship  or  building  is  destroyed.  An 
agreement  to  sell  and  deliver  at  a  future  time  a  specific  chattel  existing 
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when  the  agreement  is  made  would  come  under  this  exception.  The 
exception  was  extended  further  than  in  any  other  case  we  have  found  ii 
Howell  V,  Coupland,  L .  R.  9  Q.  B.  462.  That  was  a  contract  to  sell  and 
deliver  a  certain  quantity  from  a  crop  to  be  raised  on  a  particular  piece 
of  land,  and  the  entire  crop  was  destroyed  by  blight  The  court  held  the 
contract  to  be  to  deliver  part  of  a  specific  thing,  to  wit,  of  the  crop  to  be 
grown  on  a  given  piece  of  land,  and  held  it  to  come  within  the  rule 
that,  where  the  obligation  depends  on  the  assumed  existence  of  a  spe- 
cific thing,  performance  is  excused  by  the  destruction  of  the  thing 
without  the  parties'  fault  Without  intimating  whether  we  would  fol- 
low that  decision  in  a  similar  case,  we  will  say  that  the  case  is  unlike 
this,  in  that  in  this  case  the  plaintiff  was  not  limited  or  restricted  to 
any  particular  land.  It  was  not  an  undertaking  to  sell  and  deliver  part 
of  a  specific  crop,  but  a  general  undertaking  to  raise,  sell,  and  deliver 
the  specified  quantity  of  beans.  We  have  been  cited  to  and  found  no 
case  holding  that^  where  one  agrees  generally  to  produce,  by  manufac- 
ture or  otherwise,  a  particular  thing,  performance  being  possible  in  the 
nature  of  things,  he  may  be  excused  from  performance  by  the  destruc- 
tion,' before  completion  or  delivery,  of  the  thing,  from  whatever  cause, 
except  the  act  of  the  other  party.  Applications  of  the  general  rule, 
where  the  thing  agreed  to  be  produced  was,  before  completion,  de- 
stroyed without  the  party's  fault,  are  furnished  in  Adams  v.  Nichols, 
19  Pick.  275,  279  ;  School  Dist  v.  Dauchy,  25  Conn.  530 ;  and  Trus- 
tees V.  Bennett,  27  N.  J.  Law,  513,  approved  and  followed  in  Stees 
tf.  Leonard,  20  Minn.  494.  Where  such  causes  may  intervene  to 
prevent  a  party  performing,  be  should  guard  against  them  in  his 
contract  Order  reversed} 


JOHN  A.  STEES  v.  CHARLES  LEONARD. 
MiNHBSOTA  Sttfreioe  Coubt,  April,  1874. 

[Reported  in  20  Minnesota,  494.] 

The  defendants,  who  are  architects  and  builders,  having,  at  plaintiffs 
request,  Aimished  them  with  plans  and  specifications  for  a  building  pro- 
posed to  be  erected  by  them  on  their  own  land,  afterwards,  and  on  the 
18th  August,  1868,  the  plaintiffs  and  defendants  made  and  executed  a 
contract  under  seal,  in  which  they  are  all  described  as  '^  of  the  city  of 
St  Paul,"  etc.  By  the  terms  of  the  contract,  the  defendants  ^^  agree 
to  and  with  the  said  John  A.  and  Washington  M.  Stees,  to  well  and 
truly  build,  erect,  and  complete  the  three-story  business  house  pro- 
posed to  be  erected  by  the  said  J.  A.  &  W.  M.  Stees,  on  Minnesota 
Street,  between  Third  and  Fourth  streets ;  all  in  accordance  with  the 
plans  and  specifications  of  the  same,  with  such  alterations  as  are  men- 
tioned in  said  specifications,  prepared  by  M.  Sheire  &  Bro.,  architects, 

^  Compare  Rice  v,  Weber,  48  111.  App.  573. 
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and  signed  by  both  parties ;  the  building,  with  the  exception  of  paint- 
ing, to  be  completed  on  or  before  the  first  day  of  January,  1869.    In 
consideration  whereof  the  said  John  A.  A  W.  M.  Stees  •  .  •  agree  to 
pay,  or  cause  to  be  paid,  unto  the  said  Charles  Leonard,  Monroe  and 
Bomaine  Sheire,  •  •  •  the  sum  of  $6,735  in  payments  as  follows:  $500 
when  the  excavation  is  completed ;  $800  when  the  basement  walls  are 
up;  $800  when  the  first-story  walls  are  up;  $1,000  when  the  second* 
story  waUs  are  up ;  $1,200  when  the  third-story  walls  are  up  and  the 
roof  on;  $1,200  when  the  plastering  is  done;  and  the  baluce  when 
the  building  is  completed."    The  specifications  annexed  to  the  contract 
are  very  full,  and  provide  (among  other  things)  that  *^  All  the  walla 
shall  be  of  the  following  thickness :  foundation  walls,  two  feet  thick, 
and  shall  have  footings  six  inches  thick,  which  shall  run  dear  across 
walls  and  project  six  inches  on  each  side  of  wall  above  it/'    The  speci- 
fications contain  no  other  provisions  relating  to  the  character  of  the 
foundation  for  the  buUding. 

The  defendants  entered  upon  the  performance  of  the  contract  and 
erected  the  proposed  building  to  a  height  of  three  stories,  when  it  fell 
to  the  ground,  on  the  1st  November,  1868.  In  the  following  year  the 
defendants  again  attempted  to  perform  the  contract,  and  again  erected 
the  building  to  the  same  height  as  before,  when  it  again  feU,  on  the  1st 
August,  1869,  whereupon  the  defendants  abandoned  the  woriE,  and 
refhsed  to  perform  the  contract.^ 

At  the  trial  in  the  district  court  for  Ramsey  County,  the  defendants 
made  the  following  offers  of  proof:  «- 

That  at  the  time  when  plaintifls  applied  to  defendants  to  draw  plans 
and  specifications  for  the  building  mentioned  in  the  complaint,  the  mat* 
ter  of  draining  the  lot  on  which  the  building  was  to  be  erected  was 
talked  over  between  the  parties ;  and  that  the  plaintiffs  then  stated  that 
they  did  not  think  that  such  lot  would  need  draining,  but  if  any  draining 
should  be  needed,  they  would  do  it. 

To  which  the  plaintiflb  objected  as  incompetent,  immaterial,  and  irrel- 
evant, and  because  the  contract  was  in  writing. 

That  in  architecture  and  building,  ^'  footings,**  when  used  in  a 
building,  are  the  lowest  portion  of  the  structure,  and  the  only 
artificial  foundation  employed  for  the  building,  when  footings  are 
employed. 

That  they  constructed  each  of  these  buildings  that  fell,  in  all  respects 
as  required  by  the  contract  and  specifications. 

The  evidence  thus  offered,  as  well  as  that  contained  in  two  other 
offers  of  proof,  stated  in  the  opinion,  was  objected  to  as  incompetent, 
irrelevant,  and  immaterial,  and  in  each  case  the  objections  were 
sustained,  and  the  defendants  excepted. 

The  jury  found  for  the  plaintifls.  The  defendants  moved,  upon  a 
bill  of  exceptions,  for  a  new  trial,  and  appeal  fh>m  the  order  denying 
their  motion. 

I  A  statement  of  the  pleadings  is  here  gfren  in  the  csie  sa  reported. 
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Lamprey9^  and  Oitfittan  Jb  Williams^  for  appellanto. 

JSigehw^  FlanArau^  &  Clark^  for  respondents. 

YouKOy  J.  The  general  principle  of  law  which  underlies  this  case 
Is  well  established.  If  a  man  bind  himself,  bj  a  positive,  express  con- 
tract, to  do  an  act  in  itself  possible,  he  must  perform  his  engagement^ 
unless  prevented  by  the  act  of  God,  the  law,  or  the  other  party  to  the 
contract  No  hardship,  no  unforeseen  hindrance,  no  difficulty  short  of 
absolute  impossibility,  will  excuse  him  from  doing  what  he  has  expressly 
agreed  to  do.  This  doctrine  may  sometimes  seem  to  bear  heavily  upon 
contractors ;  but,  in  such  cases,  the  hardship  is  attributable,  not  to  the 
law,  but  to  the  contractor  himself,  who  has  improvidently  assumed  an 
absolute,  when  he  might  have  undertaken  only  a  qualified  liability.  The 
law  does  no  more  than  enforce  the  contract  as  the  parties  themselves 
have  made  it.  Many  cases  illustrating  the  application  of  the  doctrine 
to  every  variety  of  contract,  are  collected  in  the  note  to  Cutter  t;. 
Powell,  2  Smith  Lead.  Cas.  1. 

The  rule  has  been  applied  in  several  recent  cases,  closely  analo- 
gous to  the  present  in  their  leading  facts.  In  Adams  v.  Nichols,  19 
Pick.  275,  the  defendant  Nichols  contracted  to  erect  a  dwelling-house 
for  plaintiff  on  plaintiff's  land.  The  house  was  nearly  completed, 
when  it  was  destroyed  by  accidental  fire.  It  was  held  that  the  casu- 
alty did  not  relieve  the  contractor  from  his  obligation  to  perform  the 
contract  he  had  deliberately  entered  into.  The  court  clearly  state 
and  illustrate  the  rule,  as  laid  down  in  the  note  to  Walton  t;.  Water- 
house,  2  Wms.  Saunders,  422,  and  add :  '^  In  these  and  similar  cases, 
which  seem  hard  and  oppressive,  the  law  does  no  more  than  enforce 
the  exact  contract  entered  into.  If  there  be  any  hardship,  it  arises 
fh>m  the  indiscretion  or  want  of  foresight  of  the  suffering  party.  It 
is  not  the  province  of  the  law  to  relieve  persons  from  the  improvi- 
dence of  their  own  acts." 

In  School  Dist.  t;.  Dauchy,  25  Conn.  530,  the  defendant  contracted 
to  build  and  complete  a  schoolhouse.  When  nearly  finished,  the 
building  was  struck  by  lightning,  and  consumed  by  the  consequent 
fire ;  and  the  defendant  refbsed  to  rebuild,  although  plaintiffs  offered 
to  allow  him  such  fhrther  time  as  should  be  necessary.  It  was  held 
that  this  non-performance  was  not  excused  by  the  destruction  of  the 
building.  The  court  thus  state  the  rule :  ^^  If  a  person  promise  abso- 
lutely, without  exception  or  qualification,  that  a  certain  thing  shall  be 
done  by  a  given  time,  or  that  a  certain  event  shall  take  place,  and  the 
thing  to  be  done,  or  the  event,  is  neither  impossible  nor  unlawful  at  the 
time  of  the  promise,  he  is  bound  by  his  promise,  unless  the  perform- 
ance, before  that  time,  becomes  unlawful." 

School  Trustees  v.  Bennett,  3  Dntcher,  513,  is  almost  identical  in 
its  material  facts  with  the  present  case.  The  contractors  agreed  to 
build  and  complete  a  schoolhouse,  and  find  all  materials  therefor, 
sccording  to  specifications  annexed  to  the  contract;  the  building  to 
be  located  on  a  lot  owned  by  plaintiff,  and  designated  in  the  con- 
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tract  When  the  boilding  was  nearij  completed  it  was  blown  down 
by  a  sudden  and  violent  gale  of  wind.  The  contractors  again  began 
to  erect  the  building,  when  it  fell,  solely  on  account  of  the  soil  on 
which  it  stood  having  become  soft  and  miry,  and  unable  to  sustain 
the  weight  of  the  building ;  although,  when  Uie  foundations  were  laid, 
the  soil  was  so  hard  as  to  be  penetrated  with  difficulty  by  a  pickaxe, 
and  its  defects  were  latent.  The  plaintiff  had  a  verdict  for  the  amount 
of  the  instalments  paid  under  the  contract  as  the  work  progressed. 
The  verdict  was  sustained  by  the  Supreme  Court,  which  held  that 
the  loss,  although  arising  solely  from  a  latent  defect  in  the  soil, 
and  not  from  a  faulty  construction  of  the  building,  must  fall  on 
the  contractor. 

In  the  opinion  of  the  court,  the  question  is  fully  examined,  many 
cases  are  cited,  and  the  rule  is  stated,  '^  that  where  a  party  by  his 
own  contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  his  contract. 
...  If  before  the  building  is  completed  or  accepted,  it  is  destroyed  by 
fire  or  other  casualty,  the  loss  falls  upon  the  builder ;  he  must  rebuild. 
The  thing  may  be  done,  and  he  has  contracted  to  do  it.  .  .  .  No  matter 
how  harsh  and  apparently  unjust  in  its  operation  the  rule  may  occa- 
sionally be,  it  cannot  be  denied  that  it  has  its  foundations  in  good 
sense  and  inflexible  honesty.  He  that  agrees  to  do  an  act  should 
do  it,  unless  absolutely  impossible.  He  should  provide  against  con* 
tingencies  in  his  contract.  Where  one  of  two  innocent  persons  must 
sustain  a  loss,  the  law  casts  it  upon  him  who  has  agreed  to  sustain  it, 
or  rather,  the  law  leaves  it  where  the  agreement  of  the  parties  has  put 
it.  .  .  .  Neither  the  destruction  of  the  incomplete  building  by  a  tor- 
nado, nor  its  falling  by  a  latent  softness  of  the  soil,  which  rendered  the 
foundation  insecure,  necessarily  prevented  the  performance  of  the  con- 
tract to  build,  erect,  and  complete  this  building  for  the  specified  price. 
It  can  still  be  done,  for  aught  that  was  opened  to  the  Jury  as  a  defence, 
and  overruled  by  the  court." 

In  Dermott  v.  Jones,  2  Wall.  1,  the  foundation  of  the  building 
sank,  owing  to  a  latent  defect  in  the  soil,  and  the  owner  was  com- 
pelled to  take  down  and  rebuild  a  portion  of  the  work.  The  contrac- 
tor having  sued  for  his  pay,  it  was  held  that  the  owner  might  recoup 
the  damages  sustained  by  his  deviation  from  the  contract.  The  court 
refer  with  approval  to  the  cases  cited,  and  say :  "  The  principle  which 
controlled  them  rests  upon  a  solid  foundation  of  reason  and  justice.  It 
regards  the  sanctity  of  contracts.  It  requires  a  party  to  do  what  he 
has  agreed  to  do.  If  unexpected  impediments  lie  in  the  way,  and  a 
loss  ensue,  it  leaves  the  loss  where  the  contract  places  it.  If  the 
parties  have  made  no  provision  for  a  dispensation,  the  rule  of  law 
gives  none.  It  does  not  allow  a  contract  fairly  made  to  be  annulled, 
and  it  does  not  permit  to  be  interpolated  what  the  parties  themselves 
have  not  stipulated." 
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Nothing  can  be  added  to  the  clear  and  cogent  arguments  we  have 
quoted,  in  vindication  of  the  wiadom  and  justice  of  the  rule,  which 
must  govern  this  case  unless  it  is  in  some  way  distinguishable  from 
the  cases  cited. 

It  is  argued  that  the  spot  on  which  the  building  is  to  be  erected 
is  not  designated  with  precision  in  the  contract,  but  is  left  to  be 
selected  by  the  owner ;  that,  under  the  contract,  the  right  to  desig- 
nate the  particular  spot  being  reserved  to  plaintiffs,  they  must  select 
one  that  will  sustain  the  building  described  in  the  specifications,  and 
if  the  spot  they  select  is  not,  in  its  natural  state,  suitable,  they  must 
make  it  so ;  that  in  this  respect  the  present  case  differs  from  School 
Trustees  v.  Bennett. 

The  contract,  does  not,  perhaps,  designate  the  site  of  the  proposed 
building  with  absolute  certainty ;  but  in  this  particular  it  is  aided  by 
the  pleadings.  The  complaint  states  that  defendants  contracted  to 
erect  the  proposed  building  on  ^^  a  certain  piece  of  land  of  which 
the  plaintiffs  then  were  and  now  are  the  owners  in  fee,  fronting  on 
Minnesota  Street,  between  Third  and  Fourth  streets,  in  the  city  of 
St  Paul."  The  answer  expressly  admits  that  the  defendants  entered 
into  a  contract  to  erect  the  building,  according  to  the  plans,  &c., 
'^on  that  certain  piece  of  land  in  said  complaint  described,"  and 
that  they  ^'  entered  upon  the  performance  of  said  contract,  and  pro- 
ceeded with  the  erection  of  said  building,"  &c.  This  is  an  express 
admission  that  the  contract  was  made  with  reference  to  the  identical 
piece  of  land  on  which  the  defendants  afterwards  attempted  to 
perform  it,  and  leaves  no  foundation  in  fact  for  the  defendants' 
argument. 

It  is  no  defence  to  the  action,  that  the  specifications  directed  that 
'^footings"  should  be  used  as  the  foundation  of  the  building,  and 
that  the  defendants,  in  the  construction  of  these  footings,  as  well  as  in 
all  other  particulars,  conformed  to  the  specifications.  The  defendants 
contracted  to  ^^  erect  and  complete  the  building."  Whatever  was  neces- 
sary to  be  done  in  order  to  complete  the  building,  they  were  bound 
by  the  contract  to  do.  If  the  building  could  not  be  completed  with- 
out other  or  stronger  foundations  than  the  footings  specified,  they  were 
bound  to  furnish  such  other  foundations.  If  the  building  could  not  be 
erected  without  draining  the  land,  then  they  must  drain  the  land, 
'^  because  they  have  agreed  to  do  everything  necessary  to  erect  and 
complete  the  building."  (3  Dutcher,  525 ;  and  see  Dermott  t;.  Jones, 
supra^  where  the  same  point  was  made  by  the  conti*actor,  but  ruled 
against  him  by  the  court.) 

As  the  draining  of  the  land  was,  in  fact,  necessary  to  the  erection 
and  completion  of  the  building,  it  was  a  thing  to  be  done,  under  the 
contract,  by  the  defendants.  The  prior  parol  agreement  that  plain- 
tiffs should  drain  the  land,  related,  therefore,  to  a  matter  embraced 
within  the  terms  of  the  written  contract,  and  was  not,  as  claimed  by 
defendants'  counsel,  collateral  thereto.    It  was,  accordingly,  under  the 

VOL,  H.— 
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nde^  inftdmiMible  in  evidence  to  ymrj  the  tenns  of  the  writ- 
ten contract,  and  was  properly  excluded.^ 

In  their  second  and  third  offers,  the  defendants  proposed  to  prove 
that  after  the  making  of  the  written  contract,  and  when  the  defend- 
ants, in  the  course  of  their  excavation  for  the  cellar  and  foundation, 
first  discovered  that  the  soil,  being  porous  and  spong}%  would  not 
sustain  the  building,  unless  drained,  the  plaintiffs  proposed  and  prom- 
ised to  keep  the  soil  well  drained  during  the  construction  of  the 
building;  that,  in  consequence,  the  defendants  did  not  drain  the 
same ;  that  plaintiffs  for  a  time  kept  the  soil  drained,  but  afterwards 
and  just  before  the  fall  of  the  building,  they  neglected  to  drain,  in 
consequence  of  which  neglect  the  soil  became  saturated  with  water, 
and  the  building  feU;  and  that  a  like  promise  was  made  by  plain* 
tiffs  at  the  beginning  of  the  erection  of  the  second  building,  followed 
by  like  part  performance  and  neglect,  and  subsequent,  and  consequent, 
fall  of  the  building. 

The  rule  that  a  sealed  contract  cannot  be  varied  by  a  subsequent 
parol  agreement,  is  of  great  antiquity,  the  maxim  on  which  it  rests, 
unnrnqtiodgtie  dissolvitur  eodem  modo  qtto  ligatur^  being  one  of  the 
most  ancient  in  our  law.  (Broom  Leg.  Max.  877 ;  5  Rep.  26  a,  citing 
Bracton,  lib.  2,  fol.  28  ;  and  see  Bracton,  foL  101.)  In  early  days  the 
rigor  with  which  it  was  enforced  in  the  courts  of  law  led  to  the  inter^ 
ference  of  chancery  to  prevent  injustice.  (Per  Lord  Ellesmere,  Earl 
of  Oxford's  case,  2  Lead.  Gas.  in  Eq.  508  * ;  1  Spence,  Eq.  Jur.  636.) 
In  later  times  that  rigor  has  become  much  relaxed,  although  the  Eng- 
lish courts  of  law  have  refused  to  permit  sealed  contracts  to  be  varied 
by  parol  in  cases  of  great  hardship.  Littier  v.  Holland,  3  T.  R.  590 ; 
Gwynne  v.  Davy,  1  Man.  &  Gr.  857 ;  West  o.  Blakeway,  2  id.  729 ; 
and  see  Albert  v«  Grosvenor  Investment  Co.,  L.  R.  3  Q.  B.  123. 
«  But  in  this  country  it  has  become  a  well  settled  exception  to  the 
rule,  that  a  sealed  contract  may  be  modified  by  a  subsequent  parol 
agreement,  if  the  latter  has  been  executed,  or  has  been  so  acted  on 
that  the  enforcing  of  the  original  contract  would  be  inequitable.  Mon- 
roe V.  Perkins,  9  Pick.  298 ;  Mill-dam  Foundry  v,  Hovey,  21  Pick. 
417 ;  Blasdell  v.  Souther,  6  Gray,  149  ;  Foster  v.  Dawber,  6  Ex.  854, 
and  note ;  Thurston  v.  Ludwig,  6  Ohio  St.  1 ;  Delacroix  v.  Bulk- 
ley,  13  Wend.  71 ;  Allen  v.  Jaquish,  21  Wend.  628 ;  Vicary  v.  Moore, 


1  Dermott  v,  Jones,  9  Wall.  1 ;  Anicliff  o.  Mc Anally,  88  Ala.  507 ;  School 
V.  Dauchj,  25  Conn.  530;  Parker  v.  Scott,  82  Iowa,  266;  Haynee  v.  Second  Baptift 
Church,  88  Mo.  285;  Leavitt  v.  Dover,  67  N.  H.  94;  Tnuteea  v.  Bennett,  3  Dntch. 
513 ;  Tompkins  v.  Dudlej,  25  N.  T.  272 ;  Lawing  v.  Bintles,  97  N.  C.  380 ;  Galjon  v. 
Ketchen,  85  Tenn.  55,  ace.  See  also  Brown  o.  Rojal  Ins.  Co.,  1  E.  &  £.  853 ;  Simp- 
eon  V.  United  States,  172  U.  S.  372 ;  Schliess  r.  Gisnd  Rapids,  90  N.  W.  (Mich.)  700; 
Hanthom  v.  Qninn,  69  Pac.  Rep.  (Oreg.)  817. 

As  to  whether  accidental  calamitj  excuses  delaj  in  completing  a  building,  see 
Jones  vb  St.  John's  College,  L.  R.  6  Q.  B.  115 ;  Dodd  v.  Chnrton,  [1897]  1  Q.  B.  563; 
Cannon  v.  Hunt,  113  Ga.  501  ;  Cochran  r.  People's  Ry.  Co.,  131  Mo.  607 ;  Ward  o. 
Hudson  River  Building  Co.,  1  Silvernail  (N.  Y.),341 ;  Reichenbach  v.  Sage,  13  Wash. 
864;  Bentley  o.  State,  73  Wis.  416. 
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2  Watts,  451 ;  Lawall  v.  Rader,  24  Penn.  St  283 ;  Carriers.  Dilworth, 
59  id.  406  ;  Richardson  v.  Cooper,  25  Me.  450 ;  Lawrence  v.  Dole,  11 
Vt  549  ;  Patrick  v.  Adams,  29  Yt.  376 ;  Siebert  v.  Leonard,  17 
Minn-  436 ;  Very  v.  Levy,  13  How.  345 ;  1  Sm.  Lead.  Cas.  (6th  ed.) 
576. 

Whether  the  evidence  offered  shows  a  valid  consideration  for  the 
plaintiff's  promise,  or  whether  it  shows  that  such  promise,  though 
without  consideration,  has  been  so  acted  on  as  to  enure,  by  way  of 
estoppel  or  otherwise,  to  release  defendants  fh>m  their  obligation  to 
drain,  are  questions  that  were  fully  discussed  at  the  bar,  but  which 
we  are  not  called  upon  to  determine ;  for  the  objection  is  well  taken 
by  counsel  for  the  plaintiffs,  that  the  evidence  embraced  in  the  second 
and  third  offers  is  inadmissible  under  the  pleadings. 

In  their  answer,  the  defendants  allege  an  offer  and  promise  by 
plaintiffs  (made  after  the  defendants  had  commenced  work  under  the 
contract),  to  keep  the  land  drained  during  the  erection  of  the  build- 
ing. No  consideration  is  alleged  for  this  promise,  and,  as  nudum 
pachmiy  it  could  of  itself,  have  no  effect  to  var}*  the  obligations  im- 
posed on  the  defendants  by  the  sealed  contract  The  answer  pro- 
ceeds to  allege  *'  that  the  plaintiffs  wholly  and  wrongMly  failed  and 
neglected  to  drain  or  cause  to  be  drained  the  said  piece  of  land, 
or  any  part  of  the  same."  It  is  clear  that  the  defendants  would  have 
no  right  to  rely  on  this  naked  promise,  followed  by  no  acts  of  plain- 
tiffs in  part  perfoimance.  If  the  defendants  went  on  with  the  build- 
ing, without  taking  the  precaution  to  drain  the  land,  they  proceeded  at 
their  own  risk.  The  answer  sets  up  no  facts  on  which  an  estoppel  can 
be  founded,  and  shows  no  defence  to  the  action. 

But  the  defendants,  at  the  trial,  offered  to  prove,  not  only  that  the 
plaintiffs  offered  to  drain  the  land,  but  also  ^^  that  the  pUintiffs  did, 
for  a  time,  keep  the  same  drained,  .  .  .  but  afterwards  they  neglected 
to  do  so,"  &C.  Assuming  that  the  facts  offered  to  be  proved  would 
constitute  a  defence  (and  we  are  not  prepared  to  say  they  would  not) 
no  such  defence  is  pleaded  in  the  answer. 

The  tendency  of  this  proof  was  to  establish  a  new  defence,  not 
pleaded,  and  to  contradict,  rather  than  sustain^  the  allegations  of  the 
answer.  For  this  reason  it  was  inadmissible,  even  if  the  facts  offered 
to  be  proved  would,  if  admissible,  constitute  a  defence  to  the  action. 
If  the  proof  offered  would  have  no  such  tendency,  it  was  immate- 
rial, and  for  this  reason  also  was  rightly  excluded.  And  as  all  the 
evidence  embraced  in  each  offer  was  offered  as  a  whole,  and 
a  part  thereof  was  inadmissible,  the  entire  offers  were  properly 
rejected. 

The  objection  that  the  evidence  offered  was  ^'  incompetent,  irrelevant, 
and  immaterial,"  was  sufficiently  specific.  The  defendant's  counsel 
must  know  the  contents  of  the  answer,  and  that  evidence  inconsistent 
therewith  is  inadmissible,  if  objected  to. 

There  was,  therefore,  no  error  in  the  exclusion  of  the  evidence  offered, 
and  the  order  appealed  flrom  is  affirmed. 
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ALONZO  M.  BUTTERFIELD  v.  NAPOLEON  L.  BYRON. 

SuFKEMK  Judicial  Coubt  op  Massachusktts,  Septembkb  23,  1890  — 

Mat  19,  1891. 

[ReporUd  In  153  MauachuutU,  517.] 

Contract,  brought  in  the  name  of  the  plaintiff  for  the  benefit  of  cer- 
tain insurance  companies,  for  breach  of  a  building  contract  entered 
into  between  the  plaintiff  and  the  defendant.  At  the  trial  in  the 
Superior  Court,  before  Babker,  J.,  there  was  evidence  tending  to  show 
the  following  facts :  — 

On  November  13,  1888,  the  plaintiff,  who  owned  a  parcel  of  land  in 
the  town  of  Montgomery,  on  which  he  intended  to  build  a  hotel,  and 
the  defendant,  who  was  a  builder,  entered  into  the  contract  in  question, 
which  contained  the  following  provisions :  — 

*'  The  said  N.  Byron  covenants  and  agrees  to  and  with  the  said  A.  M. 
Butterfield  to  make,  erect,  build,  and  finish  in  a  good,  substantiaL  and 
workmanlike  manner,  a  three  and  one  half  story  frame  hotel  upon  lot 
of  land  situated  in  Montgomery,  Mass.,  said  hotel  to  be  built  agreeable 
to  the  draught,  plans,  explanations,  or  specifications  furnished,  or  to 
be  furnished,  to  said  A.  M.  Butterfield  by  Richmond  and  Seabury,  of 
good  and  substantial  materials,  and  to  be  finished  complete  on  or 
before  the  twentieth  day  of  May,  1889. 

'<  And  said  A.  M.  Butterfield  covenants  and  agrees  to  pay  to  said  N. 
Byron  for  the  same  eight  thousand  five  hundred  dollars,  as  follows : 
seventy-five  per  cent  of  the  amount  of  work  done  and  materials  fur- 
nished during  the  preceding  month  to  be  paid  for  on  the  first  of  the 
following  month,  and  the  remaining  twenty-five  per  cent  to  be  paid 
thirty  days  after  the  entire  completion  of  the  building." 

By  the  specifications  referred  to,  the  plaintiff  was  to  do  the  grading, 
excavating,  stone-work,  brick-work,  painting,  and  plumbing. 

The  time  for  completing  the  contract  was  subsequently  extended  to 
June  10,  1889,  and  a  provision  was  made  that  the  defendant  should 
forfeit  $15  for  every  day's  default  after  that  date.  Up  to  May  25, 
1889,  the  defendant  had  complied  with  the  contract  as  far  as  he  had 
gone,  and  had  almost  finished  the  building.  The  plaintiff,  who  had 
insured  his  interest  in  the  building  with  the  companies  for  whose 
benefit  the  action  was  brought,  had  up  to  the  same  time  made  pay- 
ments to  the  defendant  amounting  to  $5,652.80,  for  work  done  and 
materials  furnished.  On  May  25  the  building  was  struck  by  lightning 
and  burned  to  the  ground,  by  which  event  it  was  rendered  impossible 
for  the  defendant  to  complete  the  building  within  the  required  time. 
The  companies  in  which  the  plaintiff  had  insured  paid  him  the  sum  of 
$6,914,08,  viz.  $5,652.30  for  advances  made  to  the  defendant,  and 
$1,261.78  for  work  done  and  materials  furnished  by  the  plaintiff  in 
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lajing  the  foundations ;  and  the  plaintiff  assigned  to  the  companies 
whatever  claims  he  might  have  against  the  defendant  for  breach  of  the 
contract  The  plaintiff  never  made  any  demand  upon  the  defendant 
to  rebuild,  nor  offered  to  lay  the  necessary  foundations  for  a  new  build- 
ing. The  defendant  never  called  upon  the  plaintiff  to  lay  such  founda- 
tions, nor  offered  to  rebuild. 

At  the  trial,  the  plaintiff  contended  that  he  was  entitled  to  recover 
in  his  action  (1)  the  whole  of  the  sum  of  $6,914.08,  (2)  $38  for  certain 
shingles  and  window  weights  that  had  been  saved  from  the  fire  and 
carried  away  by  the  defendant,  and  (3)  the  amount  forfeited  under  the 
contract  at  the  rate  of  $15  a  day  from  June  10^  1889,  to  the  date  of  the 
writ. 

Upon  these  facts  the  judge  directed  a  verdict  for  the  defendant,  and 
reported  the  case  for  the  determination  of  this  court,  such  order  to  be 
made  as  this  court  might  direct 

The  case  was  argued  at  the  bar  in  September,  1890,  and  afterwards, 
in  February,  1891,  was  submitted  on  the  briefs  to  all  the  judges. 

Q.  J).  Robinson^  for  the  plaintiff. 

G,  M,  Stearns  ( W.  B,  Stone  with  him),  for  the  defendant. 

Knowlton,  J.  It  is  well-established  law  that  where  one  contracts 
to  furnish  labor  and  materials,  and  construct  a  chattel  or  build  a  house 
on  land  of  another,  be  will  not  ordinarily  be  excused  from  performance 
of  his  contract  by  the  destruction  of  the  chattel  or  building,  without 
his  fault,  before  the  time  fixed  for  the  delivery  of  it.  Adams  v.  Nichols, 
19  Pick.  275 ;  Wells  v.  Calnan,  107  Mass.  514 ;  Dermott  v.  Jones,  2 
Wall.  1 ;  School  Trustees  of  Trenton  v.  Bennett,  3  Dutcher,  613 ; 
Tompkins  v.  Dudley,  25  N.  Y.  272.  It  is  equally  well-settled  that 
when  work  is  to  be  done  under  a  contract  on  a  chattel  or  building 
which  is  not  wholly  the  property  of  the  contractor,  or  for  which  he  is 
not  solely  accountable,  as  where  repairs  are  to  be  made  on  the  property 
of  another,  the  agreement  on  both  sides  is  upon  the  implied  condition 
that  the  chattel  or  building  shall  continue  in  existence  ;  and  the  destruc- 
tion of  it  without  the  fault  of  either  of  the  parties  will  excuse  perform- 
ance of  the  contract,  and  leave  no  right  of  recovery  of  damages  in 
favor  of  either  against  the  other.  Taylor  v.  Caldwell,  3  B.  &  S.  826  ; 
Lord  v.  Wheeler,  1  Gray,  282  ;  Gilbert  &  Barker  Manuf.  Co.  v,  Butler, 
146  Mass.  82  ;  Eliot  National  Bank  v.  Beal,  141  Mass.  566,  and  cases 
there  cited ;  Dexter  v.  Norton,  47  N.  Y.  62 ;  Walker  v.  Tucker,  70 
111.  527.  In  such  cases,  from  the  very  nature  of  the  agreement  as 
applied  to  the  subject-matter,  it  is  manifest  that,  while  nothing  is  ex- 
pressly said  about  it,  the  parties  contemplated  the  continued  existence 
of  that  to  which  the  contract  relates.  The  implied  condition  is  a  part 
of  the  contract,  as  if  it  were  written  into  it,  and  by  its  terms  the  con- 
tract is  not  to  be  performed  if  the  subject-matter  of  it  is  destroj'ed, 
without  the  fault  of  either  of  the  parties,  before  the  time  for  complete 
performance  has  arrived. 

The  fundamental  question  in  the  present  case  is,  What  is  the  tme 
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interpretation  of  the  contract?  Was  the  boose  while  in  the  process  of 
erection  to  be  in  the  control  and  at  the  sole  risk  of  the  defendant  or 
wss  the  plaintiff  to  have  a  like  interest,  as  the  builder  of  a  part  of  it? 
Was  the  defendant's  undertaking  to  go  and  build  and  deliver  snch  a 
hoQse  as  the  contract  called  for,  even  if  he  should  be  obliged  again  and 
again  to  begin  anew  on  account  of  the  repeated  destruction  of  a  partly 
completed  building  by  inevitable  accident,  or  did  his  contract  relate  to 
one  building  only,  so  that  it  would  be  at  an  end  if  the  building,  when 
nearly  completed,  should  perish  without  his  fault  ?  It  is  to  be  noticed 
that  his  agreement  was  not  to  build  a  house,  furnishing  all  the  labor 
and  materials  therefor.  His  contract  was  of  a  very  different  kind. 
The  specifications  are  incorporated  into  it,  and  it  appears  that  it  was 
an  agreement  to  contribute  certain  labor  and  materials  towards  the 
erection  of  a  house  on  land  of  the  plaintiff,  towards  the  erection  of 
which  the  plaintiff  himself  was  to  contribute  other  labor  and  materials, 
which  contributions  would  together  make  a  completed  house.  The 
grading,  excavating,  stone-work,  brick-work,  painting,  and  plumbing 
were  to  be  done  by  the  plaintiff. 

Immediately  before  the  fire,  when  the  house  was  nearly  completed, 
the  defendant's  contract,  so  far  as  it  remained  unperformed,  was  to 
finish  a  house  on  the  plaintiff*s  land,  which  had  been  constructed  ftom 
materials  and  by  labor  furnished  in  part  by  the  plaintiff  and  in  part  by 
himself.  He  was  no  more  responsible  that  the  house  should  continue 
in  existence  than  the  plaintiff  was.  Looking  at  the  situation  of  the 
parties  at  that  time,  It  was  like  a  contract  to  make  repairs  on  the  house 
of  another.  His  undertaking  and  duty  to  go  and  finish  the  work  was 
upon  an  implied  condition  that  the 'house,  the  product  of  their  Joint 
contributions,  should  remain  in  existence.  The  destruction  of  it  by 
fire  discharged  him  from  his  contract  The  fact  that  the  house  was 
not  in  existence  when  the  contract  was  made  Is  ImmateriaL  Howell  v. 
Coupland,  1  Q.  B.  D.  258. 

It  seems  very  clear  that,  after  the  building  was  burned,  and  Just 
before  the  day  fixed  for  the  completion  of  the  contract,  the  defendant 
could  not  have  compelled  the  plaintiff  to  do  the  grading,  excavating, 
stone-work,  brick-work,  painting,  and  plumbing  for  another  house  of 
the  same  kind.  The  plaintiff  might  have  answered,  ^'I  do  not  desire 
to  build  another  house  which  cannot  be  completed  until  long  after  the 
date  at  which  I  wished  to  use  my  house.  My  contract  related  to  one 
house.  Since  that  has  been  destroyed  without  my  fault  I  am  under  no 
further  obligation."  If  the  plaintiff  could  successfully  have  made  this 
answer  to  a  demand  b}'  the  defendant  that  he  should  do  his  part 
towards  the  erection  of  a  seooud  building,  then  certainly  the  defendant 
can  prevail  on  a  similar  answer  in  the  present  suit  In  other  words, 
looking  at  the  contract  from  the  plaintiff^s  position,  it  seems  manifest 
that  he  did  not  agree  to  flirnish  the  work  and  materials  required  of 
him  by  the  specifications  for  more  than  one  house,  and  if  that  was 
destroyed  by  inevitable  accident,  Just  before  its  completioni  he  was  not 
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bound  to  build  another,  or  to  do  anything  further  under  his  contract' 
If  the  plaintiff  was  not  obliged  to  make  his  contribution  of  work  and 
materials  towards  the  building  of  a  second  house,  neither  was  the  de- 
fendant The  agreement  of  each  to  complete  the  performance  of  the 
contract  after  a  building,  the  product  of  their  joint  contributions,  had 
been  partly  erected,  was  on  an  implied  condition  that  the  building 
should  continue  in  existence.  Neither  can  recover  anything  of  the 
other  under  the  contract,  for  neither  has  performed  the  contract  so 
that  its  stipulations  can  be  availed  of.  The  case  of  Cook  v.  McCabe, 
53  Wis.  250,  was  very  similar  in  its  facts  to  the  one  at  bar,  and  iden- 
tical with  it  in  principle.  There  the  court,  in  an  elaborate  opinion, 
after  a  full  consideration  of  the  authorities,  held  that  the  contractor 
could  recover  of  the  owner  a  pro  rata  share  of  the  contract  price  for 
the  work  pei*formed  and  the  materials  furnished  before  the  fire.  Clark 
V.  Franklin,  7  Leigh,  1,  is  of  similar  purport 

What  are  the  rights  of  the  parties  in  regard  to  what  has  been  done 
in  part  performance  of  a  contract  in  which  there  is  an  implied  condi- 
tion that  the  subject  to  which  the  contract  relates  shall  continue  in 
existence,  and  where  the  contemplated  work  cannot  be  completed  by 
reason  of  the  destruction  of  the  property  without  fault  of  either  of  the 
parties,  is  in  dispute  upon  the  authorities.  The  decisions  in  England 
differ  from  those  of  Massachusetts,  and  of  most  of  the  other  States  of 
this  country.  There  the  general  rule,  stated  broadly,  seems  to  be  that 
the  loss  must  remain  where  it  first  falls,  and  that  neither  of  the  parties 
can  recover  of  the  other  for  anything  done  under  the  contract  In 
England,  on  authority,  and  upon  original  grounds  not  very  satisfactory 
to  the  judges  of  recent  times,  it  is  held  that  freight  advanced  for  the 
transportation  of  goods  subsequently  lost  by  the  perils  of  the  sea  can- 
not be  recovered  back.  Allison  i;.  Bristol  Ins.  Co.,  1  App.  Cas.  209, 
226  ;  Byrne  t;.  Schiller,  L.  R.  6  Ex.  819.  In  the  United  States  and  in 
continental  Europe  the  rule  is  different  Griggs  v.  Austin,  8  Pick.  20, 
22 ;  Brown  v,  Harris,  2  Gray,  859.  In  England  it  is  held  that  one 
who  has  partly  performed  a  contract  on  property  of  another,  which  is 
destroyed  without  the  fault  of  either  party,  can  recover  nothing ;  and 
on  the  other  hand,  that  one  who  has  advanced  payments  on  account  of 
labor  and  materials  furnished  under  such  circumstances  cannot  recover 
back  the  money.  Appleby  v,  Myers,  L.  R.  2  C.  P.  651 ;  Anglo-Eg}*p- 
tian  Navigation  Co.  v.  Rennie,  L.  R.  10  C.  P.  271.'  One  who  has  ad- 
vanced money  for  the  instruction  of  his  son  in  a  trade  cannot  recover 
it  back  if  he  who  received  it  dies  without  giving  the  instructioa 

1  But  see  Chapman  v.  Belts  Co.,  48  W.  Ya.  1.  See  alao  Weis  v,  DeTlin,  67  Tex. 
007. 

s  See  also  Bramby  9.  Scott,  3  Ala.  123 ;  Clark  v.  Collier,  100  Cal.  256 ;  Siegel  v. 
Eaton  &  Prince  Co.,  165  IlL  550 ;  Hnyett  Mfg.  Co.  v,  Chicago  Edison  Co.,  167  UL 
183 ;  Fairbanks  v.  Richardson  Drag  Co.,  42  Mo.  App.  262 ;  Pike  Electric  Co.  v, 
Richardson  Drag  Co.,  42  Mo.  App.  272 ;  Morphy  v.  Forget»  Rap.  Jad.  Qaebec  19  C. 
8.  135. 
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WhiDcnp  V.  Hughes,  L.  R.  6  C.  P.  78.  But  where  one  dies  snd 
leaves  uoperformed  a  contract  which  is  entire,  his  administrator  may 
recover  any  instalments  which  were  due  on  it  before  his  death.  Stubbs 
V.  Holywell  Railway,  L.  R.  2  Ex.  311. 

In  this  country,  where  one  is  to  make  repairs  on  a  house  of  another 
under  a  special  contract,  or  is  to  furnish  a  part  of  the  work  and  mate- 
rials used  in  the  erection  of  a  house,  and  his  contract  becomes  impos- 
sible of  performance  on  account  of  the  destruction  of  the  house,  the 
rule  is  uniform,  so  far  as  the  authorities  have  come  to  our  attention, 
that  he  may  recover  for  what  he  has  done  or  furnished.    In  Cleary  v. 
Sohier,  120  Mass.  210,  the  plaintiff  made  a  contract  to  lath  and  plaster 
a  pertain  building  for  forty  cents  per  square  yard.     The  building  was 
destroyed  by  a  fire  which  was  an  unavoidable  casualty.     The  plaintiff 
had  lathed  the  building  and  put  on  the  first  coat  of  plaster,  and  would 
have  put  on  the  second  coat,  according  to  his  contract,  if  the  building 
had  not  been  burned.     He  sued  on  an  implied  assumpsit  for  work  done 
and  materials  found.     It  was  agreed  that,  if  he  was  entitled  to  recover 
anything,    the   Judgment  should  be  for  the  price  charged.      It  was 
held  that  he  could  recover.     See  also  Lord  v,  Wheeler,  1  Gray,  282 ; 
Wells  V.   Calnan,    107  Mass.   514,  517.      In  Cook  v.  McCabe,  ubi 
supra^   the  plaintiff  recovered  pro   rata  under   his  contract;   that 
is,  as  we  understand,  he  recovered  on  an  implied  assumpsit  at  the 
contract  rate.     In  Hollis  v.  Chapman,  36  Texas,  1,  and  in  Clark  v, 
Franklin,  7  Leigh,  1,  the  recovery  was  a  proportional  part  of  the 
contract  price.     To  the  same  effect  are  Schwartz  v.  Saunders,  46  SL 
18 ;  Rawson  tr.  Clark,  70  111.  656 ;  and  Clark  v.  Busse,  82  HL  515. 
The  same  principle  is  applied  to  different  facts  in  Jones  v.  Judd,  4 
Comst.  411,  and  in  Hargrave  v.  Conroy,  4  C.  £.  Green,  281.     If  the 
owner  in  such  a  case  has  paid  in  advance,  he  may  recover  back  his 
money,  or  so  much  of  it  as  was  an  overpayment.     The  principle  seems 
to  be  that  when,   under  an  implied  condition  of  the  contract,  the 
parties  are  to  be  excused  from  performance  if  a  certain  event  happens, 
and  by  reason  of  the  happening  of  the  event  it  becomes  impossible  to 
do  that  which  was  contemplated  by  the  contract,  there  is  an  implied 
assumpsit  for  what  has  properly  been  done  by  either  of  them,  the  law 
dealing  with  it  as  done  at  the  request  of  the  other,  and  creating  a  lia- 
bility to  pay  for  it  its  value,  to  be  determined  by  the  price  stipulated 
in  the  contract,  or  in  some  other  way  if  the  contract  price  cannot  be 
made  applicable.^  Where  there  is  a  bilateral  contract  for  an  entire 
consideration  moving  from  each  party,  and  the  contract  cannot  be 


1  Aagos  9.  Scully,  176  Maw.  357 ;  Hajnes  v.  Second  Baptist  Chnxch,  8S  Mo.  SSS 

,  (compare  Fairbanks  ».  Richardson  Drug  Co.,  42  Mo.  App.  262 ;  Pike  Electric  Co 

]  V.  Richardeon  Drag  Co.,  42  Mo.  App.  272) ;  Niblo  ».  BInsse,  1  Keyee,  476 ;  Whelan  p. 

\Aneonia  Clock  Co.,  97  N.  Y.  29.3;  Dolan  v.  Rogers,  149  N.  Y.  489,  494;  Hajee  •. 

Groee,  9  N.  Y.  App.  Dir.  12  (afif'd  without  opinion,  162  N.  Y.  610) ;  Weia  v.  DeTlin. 

67  Tex.  507,  ace. 

See  also  Beuiley  v.  State,  73  Wis.  416. 
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performed,  it  may  be  held  that  the  consideration  on  each  side  is  the 
performance  of  the  contract  by  the  other,  and  that  a  failure  completely 
to  perform  it  is  a  failure  of  the  entire  consideration,  learing  each  party, 
if  there  has  been  no  breach  ot  fault  on  either  side,  to  his  implied 
assumpsit  for  what  he  has  done. 

The  only  question  that  remains  in  the  present  case  is  one  of  plead- 
ing. The  defendant  is  entitled  to  be  compensated  at  the  contract  price 
for  all  he  did  before  the  fire.  The  plaintiff  is  to  be  allowed  for  all  his 
payments.  If  the  payments  are  to  be  treated  merely  as  advancements 
on  account  of  a  single  entire  consideration,  namely,  the  completion  of 
the  whole  work,  the  work  not  having  been  completed,  they  may  be 
sued  for  in  this  action,  and  the  defendant's  only  remedy  available  in 
this  suit  is  by  a  declaration  in  set-off.  If,  on  the  other  hand,  each 
instalment  due  was  a  separate  consideration  for  the  payment  made 
at  the  time,  then  as  to  those  instalments  and  the  payments  of  them  the 
contract  is  completely  executed,  and  the  plaintiff  can  recover  nothing, 
and  the  implied  assumpsit  in  favor  of  the  defendant  can  be  only  for 
the  part  which  remains  unpaid. 

We  are  of  opinion  that  the  consideration  which  the  defendant  was  to 
receive  was  an  entire  sum  for  the  performance  of  the  contract,  and  that 
the  payments  made  were  merely  advances  on  account  of  it,  and  that,  on 
his  failure  to  perform  the  contract,  there  was  a  failure  of  consideration 
which  gave  the  plaintiff  a  right  to  sue  for  money  had  and  received,  and 
that  the  like  failure  of  consideration  on  the  other  side  gave  the  defend- 
ant a  right  to  sue  on  an  implied  assumpsit  for  work  done  and  materials 
found. 

The  $38  due  from  the  defendant  to  the  plaintiff  cannot  be  recovered 
in  this  action.  The  report  and  the  pleadings  show  that  the  suit  was 
brought  under  an  assignment  for  the  benefit  of  the  insurers,  to  recover 
damages  for  a  breach  of  the  contract  for  the  erection  of  the  building, 
and  not  to  recover  the  value  of  the  shingles  or  weights  carried  away 
from  the  ruins. 

According  to  the  terms  of  the  report,  the  ruling  being  wrong,  such 
order  may  be  made  as  this  court  shall  direct.  A  majority  of  the  court 
are  of  opinion  that  the  verdict  should  be  set  aside,  and  the  defendant 
be  given  leave  to  file  a  declaration  in  set-off,  if  he  is  so  advised,  on 
such  terms  as  the  Superior  Court  deems  reasonable. 

Verdict  set  <u%de. 
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GILBERT  B.  SPALDING  r  al.,  Appbllamts,  v.  CABL  BOSA 

Vr  AL.,   RB8P01IDBHT8. 

Nxw  YoKK  Court  of  Afpbals,  Sbftkmbkb  26  ^  Ociobxe  2, 

1877. 

[BeporUd  in  71  Ntw  York,  40.] 

Appeal  flrom  Judgment  of  the  General  Term  of  the  Supreme  Conrtv 
in  the  third  Judicial  department,  in  favor  of  defendants,  entered  upon 
an  order  overruling  exceptions  and  directing  a  Judgment  upon  an  order 
on  trial  dismissing  plaintiffs'  complaint. 

This  action  was  brought  by  plaintiffs,  who  were  the  owners  and 
managers  of  the  Olympic  Theatre  in  St  Louis,  to  recover  damages  for 
an  alleged  breach  of  contract  by  defendants.  By  the  contract  defend- 
ants agreed  to  furnish  the  Wachtel  Opera  Troupe  to  give  four  perform- 
ances per  week  at  plaintiffs'  theatre  for  two  weeks,  commencing  the 
26th  or  27th  February,  1872,  plaintiffs  to  receive  twenty  per  cent  of 
the  gross  receipts,  up  to  $1,800  per  week,  and  defendants  the  balance. 
Prior  to  the  time  specified  in  the  contract,  Wachtel,  who  was  the  chief 
singer  and  attraction,  and  who  gave  the  name  to  the  troupe,  was  taken 
sick,  and  at  the  time  was  unable  to  sing.  Defendants  in  consequence 
did  not  furnish  the  troupe  at  the  time  specified. 

Further  facts  appear  in  the  opinion. 

The  court  at  the  dose  of  the  evidence  directed  a  dismissal  of  the 
complaint,  to  which  plaintiffs'  counsel  duly  excepted.  Exceptions  were 
ordered  to  be  heard  at  first  instance  at  General  Term. 

P.  Cantine^  for  appellants. 

Era8tu9  Cooke^  for  respondents. 

Allbn,  J.  The  contract  of  the  defendants  was  for  four  performances 
per  week  for  two  weeks,  commencing  on  the  26th  or  27th  of  February, 
1872,  by  the  Wachtel  Opera  Troupe,  at  the  plaintiffs'  theatre  in  St 
Louis. 

The  Wachtel  Opera  Troupe  was  well  known  by  its  name  as  the 
company,  at  the  time  of  making  the  contract,  performing  in  operas, 
under  temporary  engagements,  at  the  principal  theatres  and  opera 
houses  in  the  larger  cities  of  the  United  States,  and  composed  of 
Wachtel  as  the  leader  and  chief  attraction,  and  from  whom  the  com- 
pany took  its  name,  and  those  associated  with  him  in  different  capaci- 
ties, and  taking  the  different  parts  in  the  operatic  exhibitions  for  which 
they  were  engaged.  The  proof  of  the  fact  that  there  was  a  troupe  or 
company  known  by  that  name  was  competent  as  showing  what  par- 
ticular company  was  in  the  minds  of  the  contracting  parties,  and  in- 
tended, by  the  terms  used ;  and  as  there  was  no  controversy  upon  this 
subject,  and  no  ambiguity  arising  out  of  the  extrinsic  evidence,  there 
was  no  question  of  fact  for  the  jury. 
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Wachtel  had  acquired  a  leputation  in  this  country,  as  well  as  in 
Eorope,  as  a  tenor  singer  of  superior  excellence,  and,  in  the  language 
of  the  witnesses,  had  made  a  ^^  decided  hit"  in  his  professional  per- 
formances  here.  It  was  his  name  and  capabilities  that  gave  character 
to  the  company,  and  constituted  its  chief  attraction  to  connoisseurs 
and  lovers  of  music,  filling  the  houses  in  which  he  appeared.  His  con- 
nection with  the  company  was  the  inducement  to  the  plaintiffs  to  enter 
into  the  contract,  and  give  the  troupe  eighty  per  centum  of  the  gross 
receipts  of  the  houses,  one-half  of  which  went  to  WachteL  Both  the 
plaintiffs  testified  that  it  was  Wachtel's  popularity  and  capabilities 
as  a  singer  upon  which  they  relied  to  fill  their  theatre  and  reimburse 
themselves  for  their  expenses  and  make  a  profit  The  appearance  of 
Wachtel  in  the  operas  was  the  principal  thing  contracted  for,  and  the 
presence  of  the  others  of  the  company  was  but  incidental  to  the  em- 
ployment and  appearance  of  the  ^^  famous  German  tenor."  The  place 
of  any  other  member  of  the  company  could  have  been  supplied,  but  not 
so  of  Wachtel.  His  presence  was  of  the  essence  of  the  contract,  and 
his  part  in  the  performances  could  not  be  performed  by  a  deputy'  or 
any  substitute.  The  plaintiffs  would  not  have  been  bound  to  accept, 
and  would  not  have  accepted  the  services  of  the  troupe  under  the  con- 
tract without  Wachtel;  it  would  not  have  been  the  Wachtel  Opera 
Troupe  contracted  for  without  him.  There  is  no  dispute  as  to  the 
facts.  The  only  question  is  one  of  law  as  to  the  effect  of  the  sickness, 
and  consequent  inabUity  of  Wachtel  to  fulfil  the  engagement,  upon  the 
obligations  of  the  defendants.  So  far  as  this  question  is  concerned,  it 
must  be  treated  as  if  the  contract  was  for  the  performance  by  Wachtel 
alone,  as  if  he  was  the  sole  performer  contracted  for.  This  follows 
fW>m  the  conceded  fact  that  his  presence  was  indispensable  to  the  per- 
formance of  the  services  agreed  to  be  rendered  by  the  entire  company. 
In  this  view  of  the  case,  the  legal  question  is  very  easy  of  solution,  and 
can  receive  but  one  answer.  The  sickness  and  inability  of  Wachtel 
occurring  without  the  fault  of  the  defendants  constitutes  a  valid  excuse 
for  the  non-performance  of  the  contract.  Contracts  of  this  character, 
for  the  personal  services,  whether  of  the  contracting  party  or  of  a  third 
person,  requiring  skill,  and  which  can  only  be  performed  by  the  par- 
ticular individual  named,  are  not  in  their  nature  of  absolute  obligation 
nnder  all  circumstances.  Both  parties  must  be  supposed  to  contem- 
plate the  continuance  of  the  ability  of  the  person  whose  skilled  services 
are  the  subject  of  the  contract  as  one  of  the  conditions  of  the  contract 
Contracts  for  personal  services  are  subject  to  this  implied  condition, 
that  the  person  shall  be  able  at  the  time  appointed  to  perform  them ; 
and  if  he  dies,  or  without  fault  on  the  part  of  the  covenantor  becomes 
disabled,  the  obligation  to  perform  \b  extinguished.  This  is  so  well 
settled  by  authority  that  it  is  unnecessary  to  do  more  than  refer  to  a 
few  of  the  authorities  directly  in  point  People  v.  Manning,  8  Cow. 
297;  Jones  «.  Judd,  4  N.  Y.  411;  Clark  t;.  Gilbert,  26  N.  T.  279; 
Wolfe  V.  Howes,  24  Barb.  174,  666 ;  20  N.  Y.  197 ;  Gray  t;.  Murrayi 
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8  J.  C.  R.  167 ;  Robinson  v.  Dmviaon,  L.  B.  6  Ex.  268 ;  Boast  v. 
Firth,  L.  R.  4  C.  P.  1.  The  same  principle  was  applied  in  Dexter 
V.  Norton,  47  N.  Y.  62,  and  for  the  same  reasons,  to  a  contract  for 
the  delivery  of  a  quantity  of  specified  cotton  destroyed  by  fire,  without 
the  fault  of  the  vendor,  intermediate  the  time  of  mairing  the  executoiy 
contract  of  sale  and  the  time  for  the  deliyery. 

The  judgment  must  be  afiSrmed. 

All  concur,  except  Folger,  J.,  absent  Judgment  affirmed. 


THOMAS   LACY  v,   SOPHRONIA  A.   GETMAN. 

Nxw  York  Court  of  Appeals,  December  19,  1889. — Jakuakt 

14,  1890. 

[Reported  in  119  New  York,  109.] 

Appeal  from  Judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  fourth  judicial  department,  entered  upon  an  order  made  July  2, 
1888,  which  aflSrmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict,  and  aflSrmed  an  order  denying  a  motion  for  a  new  trial 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated  in  the 
opinion. 

Elon  Jt.  Brovm^  for  appellant. 

TF.  A,  Nimsy  for  respondent. 

Finch,  J.  The  relation  of  master  and  servant  is  no  longer  bounded 
by  its  original  limits.  It  has  broadened  with  the  advance  of  civilization 
until  the  law  recognizes  its  existence  in  new  areas  of  social  and  business 
life,  and  yields  in  many  directions  to  the  influence  and  necessities  of  its 
later  surroundings.  When,  therefore,  it  is  said,  generally,  as  the  com- 
mentators mostly  agree  in  saying,  that  the  contract  relations  of  prin- 
cipal and  agent,  and  of  master  and  servant,  arc  dissolved  by  the  death 
of  either  party,  it  is  very  certain  that  the  statement  must  be  limited  to 
cases  in  which  the  relation  may  be  deemed  purely  personal,  and  involves 
neither  property  rights  nor  independent  action.  Beyond  that,  a  further 
limitation  of  the  doctrine  is  asserted,  which  approaches  very  near  to  its 
utter  destruction,  and  is  claimed  to  be  the  result  of  modern  adjudication. 
That  limitation  is  that  the  rule  applies  only  to  the  contract  of  the  ser- 
vant, and  not  to  that  of  the  master,  and  not  at  all,  unless  the  service 


1  Boast  V.  Firth,  L.  R.  4  C.  P.  1 ;  RobinBon  v.  DaTison,  L.  R.  6  Ex.  869; 
V.  Billings,  S3  Fed.  Rep.  790;  Scholtz  v.  Johnson's  Adm.,  5  B.  Mon.  497;  Mairel  v. 
Phillips,  162  Mass.  399 ;  Siler  v.  Gray,  86  N.  C.  566 ;  Dickinson  i;.  Calahan,  19  Pa. 
227;  Blakelj  v.  Soosa,  197  Pa.  305;  Yerrington  i;.  Greene,  7  R.  L  589;  Landa  v. 
Shook,  S7  Tex.  608;  Hnbbard  v.  Belden,  27  Vt.  645 ;  Green  v.  Gilbert,  21  Wb.  395, 
aoc.  Compare  Jennings  v.  Lyons,  39  Wis.  553.  See  also  the  following  cases  of 
contracts  to  marry :  Hall  v.  Wright,  3  E.  B.  &  E.  746;  Vierling  v.  Bender,  113  Iowa, 
337;  Shacklefordn.  Hamilton,  93  Kj.  SO;  Gardner  v.  Amett,  50  8.  W.  Rep.  (Ky.) 
840;  (roddard  v.  Westcott,  82  Mich.  180;  Trammell  v,  Vaaghan  (Mo.),  69  S.  W. 
Rep.  79;  AUen  v.  Baker,  86  N.  C.  91;  Grmg  v,  Lerch,  112  Pa.  244;  Sandexs  v. 
Coleman,  97  Va.  690 


SECT.   IIL]  LAOr  V.  6BTMAN.  81T 

employed  is  that  of  skilled  labor  peculiar  to  the  capacity  and  experience 
of  the  servant  employed,  and  not  the  common  possession  of  men  in 
general ;  and  it  is  proposed  to  adopt  as  a  standard  or  test  of  the  limi« 
tation  an  inquirj'  in  each  case  whether  the  contract  on  the  side  of  the 
master  can  be  performed  after  his  death  by  his  representatives  substan- 
tially, and  in  all  its  terms  or  requirements,  or  cannot  be  so  performed 
without  violence  to  some  of  its  inherent  elements. 

The  agitation  of  that  question  has  kept  the  present  case  passing  like 
a  shuttle  between  the  trial  and  the  appellate  courts,  until  it  has  been 
tried  four  times  at  the  circuit  and  reviewed  four  times  at  General 
Term,  and  at  last  has  been  sent  here  in  the  hope  of  securing  a  final 
repose. 

The  facts  are  few  and  undisputed  on  this  appeal.  The  plaintiff, 
Lacy,  contracted  orally  with  defendant's  testator,  McMahan,  to  work 
for  the  latter  upon  his  farm,  doing  its  appropriate  and  ordinary  work 
for  a  period  of  one  3'ear  at  a  compensation  of  two  hundred  dollars. 
Lacy  entered  upon  the  service  in  March,  doing  from  day  to  day  the 
work  of  the  farm  under  the  direction  of  its  owner,  until  about  the  mid- 
dle of  July,  when  McMahan  died.  By  his  will  he  made  the  defendant 
executrix,  but  devised  and  bequeathed  to  his  widow  a  life  estate  in  the 
Durm,  and  the  use  and  control  of  all  his  personal  property  whatsoever  in 
the  bouse  and  on  the  farm,  during  the  term  of  her  natural  life.  Lacy 
knew  in  a  general  way  the  terms  of  the  will.  He  testifies  that  he  knew 
that  it  gave  to  the  widow  the  use  of  the  farm,  and  that  she  talked  with 
him  about  the  personal  property.  It  is  admitted  that  the  executrix  did 
not  hire  or  employ  him,  but  he  continued  on  to  the  close  of  the  year, 
doing  the  farm  work  under  the  direction  of  the  widow  until  the  end  of 
his  full  year.  He  sued  the  executrix  upon  his  contract  with  the  testa*- 
tor,  and  has  recovered  the  full  amount  of  his  year's  wages.  From  that 
decision  the  executrix  appeals,  claiming  that  the  Judgment  should 
have  been  limited  to  the  proportionate  amount  earned  at  the  death 
of  McMahan,  and  that  the  death  of  the  master  dissolved  the  contract. 

It  is  obvious  at  once  that  an  element  has  come  into  the  case  as  now 
presented,  which  was  not  there  when  the  General  Term  first  held  that 
the  conti'act  survived.  It  now  appears  that  the  executrix  could  not 
have  performed  her  side  of  the  contract  at  all  after  the  death  of 
McMahan,  by  force  of  her  official  authority,  because  she  had  neither 
the  possession  of  the  farm  or  personal  property  upon  it,  and  no  right 
to  such  possession  during  the  life  of  the  widow.  She  had  no  power  to 
put  her  servant  upon  the  land,  or  employ  him  about  it,  and  in  her  rep- 
resentative character  she  had  not  the  slightest  interest  in  his  ser\'ice 
and  could  derive  no  possible  benefit  from  it.  The  plaintifi^s  labor,  after 
the  death  of  McMahan,  was  necessarily  on  the  farm  of  the  widow,  by 
her  consent,  for  her  benefit,  and  under  her  direction  and  control,  and 
equitably  and  justly  should  be  a  charge  against  her  alone.  The  test  of 
power  to  perform  on  the  part  of  the  personal  representative  of  the  de- 
ceased fails  in  the  emergency  presented  by  the  facts,  except  possibly 
upon  proof  of  the  consent  of  the  widow. 
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We  have,  then,  the  pecutiar  case  of  a  contract  made  to  work  for 
If  cMahan  and  under  his  direction  and  control,  which  oonld  not  be  per- 
formed becanse  of  his  death,  transmated  into  a  contract  to  work  far 
Mrs.  Getman  upon  a  farm  which  she  did  not  possess  and  had  no  right 
to  enter;  and  performed  by  working  for  the  widow  and  under  her 
direction  and  control  alone ;  and  tins  because  of  the  supposed  rule  that 
the  contract  survived  the  death  of  the  master  and  remained  binding 
upon  his  personal  representatives. 

It  is  true  that  some  interest  in  the  personal  property  on  the  farm 
is  claimed  to  have  vested  in  the  executrix,  notwithstanding  the 
terms  of  the  will ;  and  the  inventory  filed  by  her  is  appealed  to,  and 
the  necessity  of  a  resort  to  the  personal  property  with  which  to  pay 
debts.  There  is  no  proof  that  the  testator  owed  any  debts,  and  the  in- 
ventory covers  nothing  as  to  which  Lacy's  labor  was  requisite  or  neoes* 
sary,  except  possibly  some  com  on  the  ground  valued  at  eighteen 
dollars.  All  the  grain  inventoried  was  in  the  bam,  needing  only  to  be 
threshed,  and  must  be  assumed  to  have  been  there  when  testator  died ; 
and  the  other  property  consisted  of  farm  tools  and  a  cow  and  horse,  to 
the  use  of  which  tiie  widow  was  entitled,  and  which,  if  sold  to  pay  pos- 
sible debts,  would  have  left  the  servant  without  means  of  doing  bis 
work  and  with  nothing  to  do,  unless  for  the  widow.  So  that  the  bald 
question  is  presented  whether  the  contract  survived  the  testator's  death 
and  bound  his  executrix,  who  was  without  power  or  authority  of  her 
own  to  perform,  and  had  no  interest  in  performance. 

It  seems  to  be  conceded  that  the  death  of  the  servant  dissolves  the 
contract.  Wolfe  v.  Howes,  20  N.  T.  197;  Spaulding  v.  Rosa,  71  id. 
40 ;  Devlin  v.  Mayor,  etc,  63  id.  14 ;  Fahy  v.  North,  19  Barb.  841 ; 
Clark  V.  Gilbert,  82  id.  576 ;  Seymour  v.  Cagger,  18  Hun,  29 :  Boast 
V.  Firth,  L.  R.  4  C.  P.  1.  Almost  all  of  these  cases  were  marked  by 
the  circumstance  that  the  services  belonged  to  the  class  of  skilled  labor. 
In  such  instances  the  impossibility  of  a  substituted  service  by  the  rep- 
resentative of  the  servant  is  very  apparent  The  master  has  selected 
the  servant  by  reason  of  his  personal  qualifications,  and  ought  not, 
when  he  dies,  to  abide  the  choice  of  another  or  accept  a  service  which 
he  does  not  want.  While  these  cases  possess,  with  a  single  exception, 
that  characteristic,  I  do  not  think  they  depend  upon  it  Fahy  v.  North 
was  a  contract  for  farm  labor,  ended  by  the  sickness  of  the  servant ; 
and  quite  uniformly  the  general  rule  stated  is  that  the  servant's  agree- 
ment to  render  personal  services  is  dissolved  by  his  death.  There  hap- 
pens a  total  inability  to  perform ;  it  is  without  the  servant's  fault ;  and  so 
fhrther  performance  is  excused  and  the  contract  is  apportioned.  If  in 
this  case,  Lacy  had  died  on  that  day  in  July,  his  representative  could 
not  have  performed  his  contract  McMahan,  surviving,  would  have 
been  free  to  say  that  he  bargained  for  Lacy's  services,  and  not  for 
those  of  another  selected  and  chosen  by  strangers,  and  either  the  con- 
tract would  be  broken  or  else  dissolved.  I  have  no  doubt  that  it  must  be 
deemed  dissolved,  and  that  the  death  of  the  servant^  bound  to  render 


8B0T.  in.]  LAGY  V.  GBTMAN.  8l> 

personal  services  under  a  personal  control,  ends  the  oontracti  and  irre- 
spective of  the  inquiry  whether  those  services  involve  skilled  or  common 
\abor.  For.  even  as  it  respects  the  latter,  the  servant's  character, 
habits,  capacity,  industry,  and  temper,  all  enter  into  and  affect  the 
contract  which  the  master  makes,  and  are  material  and  essential  where 
the  service  rendered  is  to  be  personal  and  subject  to  the  daily  direction 
and  choice  and  control  of  the  master.  He  was  willing  to  hire  Lacy 
for  a  year ;  but  Lacy's  personal  representative,  or  a  laborer  tendered 
by  him,  he  might  not  want  at  all,  and  at  least  not  for  a  fixed  period, 
preventing  a  discharge.  And  so  it  must  be  conceded  that  the  death  of 
the  servant,  employed  to  render  personal  services  under  the  master's 
daily  direction,  dissolves  the  contract.  Babcock  v.  Groodrich,  3  How. 
Pr.  (N.  S.)  53- 

But  if  that  be  so,  on  what  principle  shall  the  master  be  differently 
and  more  closely  bound?  And  why  shall  not  his  death  also  dissolve 
the  contract?  There  is  no  logic  and  no  justice  in  a  contrary  rule. 
The  same  reasoning  which  relieves  the  servant's  estate  relieves  also  the 
master's,  for  the  relation  constituted  is  personal  on  both  sides  and  con- 
templates no  substitution.  If  the  master  selects  the  servant,  the  servant 
chooses  the  master.  It  is  not  every  one  to  whom  he  will  bind  himself 
for  a  year,  knowing  that  he  must  be  obedient  and  render  the  services 
required.  Submission  to  the  master's  will  is  the  law  of  the  contract 
which  he  meditates  making.  He  knows  that  a  promise  by  the  servant 
to  obey  the  lawful  and  reasonable  orders  of  his  master  within  the  scope 
of  his  contract  is  implied  by  law ;  and  a  breach  of  this  promise  in  a 
material  matter  justifies  the  master  in  dischai^ng  him.  King  v.  St. 
John,  Devizes,  9  B.  &  C.  896.  One  does  not  put  himself  in  such  rela- 
tion for  a  fixed  period  without  some  choice  as  to  whom  he  will  serve. 
The  master's  habits,  character,  and  temper  enter  into  the  consideration 
of  the  servant  before  he  binds  himself  to  the  service,  just  as  his  own 
personal  characteristics  material]}*  affect  the  choice  of  the  master.  The 
service,  the  choice,  the  contract  are  personal  upon  both  sides,  and 
more  or  less  dependent  upon  the  individuality  of  the  contracting  par- 
ties ;  and  the  rule  applicable  to  one  should  be  the  rule  which  governs 
the  other. 

If  now,  to  such  a  case,  —  that  is,  to  the  simple  and  normal  relation  of 
master  and  servant,  involving  daily  obedience  on  one  side  and  constant 
direction  on  the  other  —  we  apply  the  suggested  test  of  possibility  of 
performance  in  substantial  accord  with  the  contract,  the  result  is  not 
different.  It  is  said  that  if  the  master  dies  his  representatives  have 
only  to  pay,  and  any  one  may  do  that.  But  under  the  contract,  that  is 
by  no  means  all  that  remains  to  be  done.  They  must  take  the  place  of 
the  master  in  ordering  and  directing  the  work  of  the  farm,  and  requiring 
the  stipulated  obedience.  That  may  prove  to  effect  a  radical  change 
in  the  situation  of  the  servant,  as  it  seems  to  have  done  in  the  present 
case,  leading  the  plaintiff  to  the  verge  of  refusing  to  work  further  for 
either  widow  or  executrix,  whose  views  apparently  jangled.    The  new 
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master  cannot  perform  the  employer's  side  of  the  contract  as  the  deceased 
would  have  performed  it^  and  may  yary  so  far,  from  incapacity  or  fitful 
temper  or  selfish  greed,  as  to  make  the  situation  of  the  servant  mate- 
rially and  seriously  different  from  that  which  he  contemplated  and  for 
which  he  contracted. 

We  are,  therefore,  of  opinion  that  in  the  case  at  har  the  contract  of 
service  was  dissolved  by  the  death  of  McMahan,  and  his  estate  was  only 
liable  for  the  services  rendered  to  the  date  of  his  death. 

The  Judgment  should  be  reversed  and  a  new  trial  granted  with  costs 
to  abide  the  event 

All  concur.  Judgment  reversed.^ 


FETER  C.  LAEEMAN  v.  JOSEPH  W.  FOLLABD. 

MA.IKE  Supreme  Court,  1857. 

[Reported  in  48  Maine,  46a] 

Hathaway,  J.  The  plaintiff  labored  for  the  defendants  at  their 
mills  in  St  Johns,  and  by  this  action  claims  to  recover  his  wages. 

The  defence  is,  that  the  labor  was  performed  under  a  contract,  on 
his  part,  to  work  for  the  defendants  during  the  sawing  season  of  1854, 
which  he  did  not  fulfiL 

The  testimony  of  Bagley,  Nate,  and  Stone  that  **  they  were  not 
hired  by  the  season,  but  only  to  remain  there  as  long  as  they  pleased," 
could  have  no  legitimate  effect  upon  the  rights  of  the  parties  in  this 
suit,  and  was  improperly  admitted.  That  testimony  was  introduced 
by  the  plaintifl'  as  tending  to  show  that  he  was  not  hired  for  a  specified 
time.  But  the  jur}*  found  that  he  was  so  hired.  Else  they  could  not 
have  found,  as  they  did,  specially,  that  ''he  quit  the  defendants' 
employ,  without  their  leave  or  consent,  before  the  expiration  of  the 
time  for  which  he  was  hired.''  The  defendants  were  not  aggrieved  by 
the  admission  of  that  testimony,  for  the  special  findings  of  the  jury 
show  that  it  produced  no  effect. 

The  plaintiff  contends  that  he  was  excused  from  the  performance  of 

1  Firrow  v.  WilBon,  L.  R.  4  C.  P.  744 ;  Whincnp  o.  Hnghes,  L.  R.  6  C.  P.  78; 

•  Hairifl  v.  Johnson,  98  Ga.  434 ;  Weedon  v,  Waterhouse,  10  Hawaii,  696 ;  Yerring^n 

'  9.  Greene,  7  R.  L  589,  ace.    Compare  Yolk  v.  Stowell,  98  Wis.  385. 

'       The  death  of  one  member  of  a  partnership  is  generally  held  to  dissoWe  a  contract 

of  employment  made  with  the  firm.    Tasker  v.  Shepherd,  6  H.  &  N.  575 ;  Cowasjee 

Nanabhoj  v.  Lallbhoj  Vullabhoy,  3  Ind.  App.  200;  Brace  v.  Calder,  [1895]  S  Q.  B. 

S53  ;  Hoey  v.  Mc£wan,  5  Sess.  Cas.,  3d  Ser.  814 ;  Griggs  v.  Swift,  82  Ga.  392 ;  Green- 

barg  V.  Early,  30  Abb.  N.  C.  300,  303.    Bat  see  Phillips  v.  Alhambra  Palace  Co., 

[1901]  1  Q.  B.  59;  Hughes  v.  Gross,  166  Mass.  61 ;  Nickeison  v.  Rassell,  172  liaM. 

584 ;  Fereira  v.  Sayres,  5  W.  ft  S.  210. 

The  Louisiana  CivU  Code,  Art.  2007,  provides  that "  all  contracts  for  the  hire  of 
labor,  skill,  or  indnstry,  withoat  any  distinction,  whether  they  can  be  as  well  performed 
by  any  other  as  by  the  obligor,  nnless  there  be  some  special  agreement  to  the  contrary, 
are  considered  as  personal  on  the  part  of  the  obligor,  bat  heritable  oo  the  part  of  the 
obligee."    See  Tete  v.  Lanaax,  45  La.  Ann.  1343. 
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his  contract,  and  Justified  in  quitting  when  he  did,  oy  reason  of  the 
alarm  and  danger  occasioned  b}'  the  prevalence  of  the  cholera  in  the 
vicinity  of  the  mills,  and  that  he  is  entitled  to  a  reasonable  compensa- 
tion for  the  labor  performed.  If  the  fulfilment  of  the  plaintiff's  con- 
tract became  impossible  by  the  act  of  God,  the  obligation  to  perform  it 
was  discharged.  If  he  was  prevented  by  sickness  or  similar  inability 
he  may  recover  for  what  he  did,  on  a  quantum  meruit.  1  Parsons  on 
Contracts,  524. 

The  plaintiff  was  under  no  obligation  to  imperil  his  life  by  remaining 
at  work  in  the  vicinity  of  a  prevailing  epidemic  so  dangerous  in  its 
character  that  a  man  of  ordinary  care  and  prudence,  in  the  exercise  of 
those  qualities,  would  have  been  justified  in  leaving  by  reason  of  it ; 
nor  does  it  make  any  difference  that  the  men  who  remained  there  at 
Work  after  the  plaintiff  left  were  healthy,  and  continued  to  be  so.  He 
x>uld  not  then  have  had  any  certain  knowledge  of  the  extent  of  his 
langer.  He  might  have  been  in  imminent  peril,  or  he  might  have  been 
influenced  by  unreasonable  apprehensions.  He  must,  necessarily,  have 
acted  at  his  peril,  under  the  guidance  of  his  judgment. 

The  propriety  of  his  conduct  in  leaving  his  work  at  that  time  most 
be  determined  by  examining  the  state  of  facts  as  then  existing.  When 
the  laborer  has  adequate  cause  to  Justify  an  omission  to  fulfil  his  con- 
tract, such  omission  cannot  be  regarded  as  his  fault.  Whether  or  not 
the  plaintiff  had  such  cause  was  a  question  of  fact,  to  be  determined 
by  the  jury,  upon  the  evidence. 

'^  Where  there  are  oonfiicting  proofs,  or  some  necessary  facts  are  to 
be  inferred  from  others  which  are  proved,  then  it  is  the  province  of  the 
Jury  to  decide  the  cause,  under  instructions  from  the  judge,  as  to  the 
principles  of  law  which  should  govern  them."  Sherwood  o.  Maverick, 
5  Me.  R.  295. 

The  question  was  rightly  submitted  to  the  Jury,  and  with  appropriate 
instructions. 

No  question  is  presented  by  the  exceptions  concerning  the  rulings  of 
the  court  upon  the  subject  of  damages,  or  the  amount,  if  any,  recover- 
able for  wages. 

A  report  of  the  whole  evidence,  signed  by  the  presiding  judge,  as  the 
law  requires,  has  not  been  furnished  to  the  court  Therefore  the  motion 
for  a  new  trial  cannot  be  entertained. 

Exceptions  and  motion  overruled. 

Judgment  on  the  verdict* 

Tennet,  C.  J.,  and  Appleton,  J.,  concurred. 

GoQDENOW,  J. ,  concurred  in  the  result  only. 

Mat,  J.,  concurred,  remarking  that  the  testimony  of  Bagley,  Nute, 
and  Stone  was  admitted  as  contradictory  of  other  witnesses  introduced 
by  the  defendant,  and  not  upon  the  main  question ;  and  for  such  pur- 
pose was  clearly  admissible.^ 

^  Walsh  V,  Fisher,  102  Wis.  172,  aee.  As  to  an  employer's  liability  on  qtumtum 
mtruU  for  the  services  rendered  by  an  employee  who  becomes  ill  or  dies  before  com- 
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FRANKLIN  S.  DEWEY  v.  THE  UNION  SCHOOL  DISTBICT 

OF  THE  CITY  OF  ALPENA. 

MiCBIOAM   SUPBBMS  COUBT,   APBIL   23 — ApBIL  30,   1880. 

[Reporied  in  49  MiekigaM,  480.] 

Gratss,  J.  The  plaintiff  was  regularlj  hired  by  the  district  to  senrs 
ts  teacher  in  its  public  schools  for  ten  months  for  $130  per  month. 
He  entered  on  his  duties  on  the  2d  of  September,  and  continued  up  to 
the  10th  of  December,  at  which  time  the  district  officers  closed  the 
schools  on  account  of  the  prevalence  of  small-poz  in  the  city,  and  kept 
them  closed  thereafter  for  tlie  same  reason  until  the  17th  of  Mardi. 
They  were  then  reopened  and  the  plaintiff  resumed  his  duties.  He  was 
subsequently  hired  for  the  next  school  year,  and  his  compensation  was 
increased  $100.  The  district  reflised  to  pay  him  for  the  period  of  sus- 
pension, and  he  brought  this  action  to  recover  it 

The  claim  was  resisted  on  two  grounds :  Jirsty  that  on  the  second 
hiring  it  was  mutually  agreed  that  the  addition  of  $100  to  his  compen- 
sation for  incoming  service  should  stand  and  be  allowed  and  accepted 
in  full  satisfaction  of  all  claim  for  pay  during  the  time  in  question ; 
and,  second,  that  the  suspension  was  the  effect  of  an  overruling  neces- 
sity, or,  in  other  words,  the  act  of  God,  and  that  all  parts  of  the  con- 
tract were  suspended  for  the  time  being. 

The  circuit  Judge  submitted  to  the  jury  both  questions  in  a  very  clear 
manner,  and  instructed  them  to  find  against  the  plaintiff  in  case  they 
were  satisfied  the  alleged  compromise  was  in  fact  entered  into ;  or  in 
case  they  should  find  that  the  small-poz  was  so  prevalent  that  it  became 
obligatory  on  the  board  to  close  the  schools  as  a  necessary  step  to  pre- 
vent the  spread  of  the  disease  and  save  human  life. 

The  Jury  returned  a  verdict  in  favor  of  the  district.  But  we  cannot 
know  with  legal  certainty  whether  they  determined  only  one  of  these 
questions  in  favor  of  the  district,  or  whether  they  so  determined  both; 
and  of  course  if  one  only  was  so  decided,  it  is  impossible  to  say  which 
one.  The  evidence  on  the  compromise  was  confiicting,  and  as  it 
appears  in  the  record  the  advantage  was  with  the  plaintiff.  Still,  if  no 
other  ground  of  defence  had  been  laid,  the  verdict  must  have  been  con- 
clusive ;  as  Just  explained,  it  is  not  so  now. 

The  second  objection  must  be  briefly  considered.  Beyond  contro- 
versy the  closing  of  the  schools  was  a  wise  and  timely  expedient, 
but  the  defence  interposed  cannot  rest  on  that  It  must  appear  that 
observance  of  the  contract  by  the  district  was  caused  to  be  impossible 
by  act  of  God.    It  is  not  enough  that  great  difficulties  were  encoun* 

pleting  performance,  see  Ryan  v,  Dajton,  35  Conn.  188;  Coe  v.  Smith,  4  Ind.  79; 
Hargrave  ».  Conroj,  19  N.  J.  Eq.  281 ;  Wolfe  v.  Howes,  SO  N.  Y.  197 ;  Clark  v,  Gil- 
bert. 36  N.  Y.  379;  Parker  r.  Macomber,  17  R.  I.  674;  Hubbard  ».  B^den,  37  Vu 
646;  Patrick  v.  Putnam,  37  Vt  759 ;  Green  v  Gilbert,  31  Wis.  395. 
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tered,  or  that  there  existed  urgent  and  satisfactory  reasons  for  stopping 
the  schools.  Bat  this  is  all  the  evidence  tended  to  show.  The  contract 
between  the  parties  was  positive  and  for  lawful  objects.  On  one  side 
school  buildings  and  pupils  were  to  be  provided,  and  on  the  other  per- 
sonal service  as  teacher.  The  plaintiff  continued  ready  to  perform, 
but  the  district  refused  to  open  its  houses  and  allow  the  attendance  of 
pupils,  and  it  thereby  prevented  performance  by  the  plaintiff.  Admit* 
ting  that  the  circumstances  justified  the  oflScers,  and  yet  there  is  no 
rule  of  justice  which  will  entitle  the  district  to  visit  its  own  misfortune 
upon  the  plaintiff.  He  was  not  at  fault.  He  had  no  agency  in  bringing 
about  the  state  of  things  which  rendered  it  eminently  prudent  to  dis- 
miss the  schools.  It  was  the  misfortune  of  the  district,  and  the  dis- 
trict and  not  the  plaintiff  ought  to  bear  it. 

The  occasion  which  was  presented  to  the  district  was  not  within  the 
principle  contended  for.  It  was  not  one  of  absolute  necessity,  but  of 
strong  expediency.  To  let  in  the  defence  that  the  suspension  precluded 
recovery,  the  agreement  must  have  provided  for  it  But  the  district 
did  not  stipulate  for  the  right  to  discontinue  the  plaintiff's  pay  on  the 
Judgment  of  its  oflScers,  however  discreet  and  fair,  that  a  stoppage  of 
the  schools  is  found  a  needful  measure  to  prevent  their  invasion  by 
disease,  or  to  stay  or  oppose  its  spread  or  progress  in  the  commu- 
nity ;  and  the  contract  cannot  be  regarded  as  tacitly  subject  to  such  a 
condition. 

The  Judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted* 

The  other  justices  concurred.' 


TDBNEB  o.  GOLDSMITH. 

Iv  TBS  Qckkn's  Bench  Division,  Court  or  Appeal,  Januabt 

28,  1891. 

[lUpcried  in  [1891]  1  Queen's  Bench,  544.] 

LnfDLET,  L.  J.  This  is  an  action  for  breach  of  contract  in  not  employ- 
ing the  plaintiff  for  the  period  of  five  years.  The  contract  turns  upon 
the  construction  of  the  agreement  entered  into  by  the  parties,  and  the 
application  of  it  in  the  events  which  have  happened.  The  plaintiff 
wished  to  act  as  traveller  to  the  defendant,  and  the  defendant  wished 
to  engage  him  in  that  capacity.  An  agreement,  dated  Jan.  81,  1887, 
was  entered  into  between  them,  which  contained  this  recital  t  **  Whereas, 
in  consideration  of  the  agreement  of  the  said  A.  S.  Turner,  the  said 
company"  (t.  0.,  Mr.  Goldsmith,  ajid  any  partner  he  might  have) 
*^  agree  to  employ  the  said  A.  S.  Turner  as  their  agent,  canvasser,  and 
traveller,  upon  the  terms  and  subject  to  the  stipulations  of  the  oondi- 

1  0«ar  V.  OtKf,  10  Lid.  App.  4SS,  aec. ;  Stewsrt  v.  Loring,  5  Allen,  SOS,  eoNlro. 
See  slM  £lliB  v.  Midland  Rj.  Co.,  7  Ont  App.  464 ;  Ltbby  v.  Donglsa,  175  MiM.  IIS, 
and  ceiee  cited. 
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ttODS  hereinafter  contained ;  and  in  consideration  of  the  premises  the 
said  A.  S.  Turner  hereby  agrees  with  the  said  company  that  he,  the 
said  A.  S.  Tarner,  shall  and  will  diligently,  faithfully,  and  honestly 
serve  the  said  company  as  their  agent,  canyasser,  and  traveller,  npoQ 
the  terms  and  subject  to  the  stipulations  and  conditions  hereinafter 
contained/'  Stopping  there,  we  have  a  clear  agreement  by  the  com* 
pany  to  employ  the  plaintiff,  and  by  the  plaintiff  to  serve  the  company 
—  and  on  what  terms?  (1)  That  the  agency  shall  commence  as  fhxa 
Jan.  81,  1887,  and  shall  be  determinable  either  by  the  company  or 
Turner  at  the  end  of  five  years  from  the  date  of  the  agreement  apon 
giving  such  notice  as  therein  mentioned.  (2)  **  The  said  A.  S.  Tomer 
shall  do  his  utmost  to  obtain  orders  for  and  sell  the  various  goods 
manufactured  or  sold  b}'  the  said  company  as  shall  be  from  time  to 
time  forwarded  or  submitted  bj*  sample  or  pattern  to  him  at  list  price 
to  good  and  substantial  customers."  Clause  5  is  only  material  because 
it  repeats  the  words  ^^  manufactured  or  sold  by  the  said  company." 
The  8th  clause  provides  for  the  plaintiff's  remuneration  by  a  commis- 
sion on  the  goods  sold  by  him.  The  other  clauses  are  not  material  as 
regards  the  question  before  us. 

It  was  contended  by  the  defendant  that  the  agreement  did  not  contain 
any^  stipulation  that  the  company  should  furnish  the  plaintiff  with  any 
samples,  and  that  there  was,  therefore,  no  agreement  to  do  what  was 
necessary  to  enable  him  to  earn  commission.  The  answer  to  that  is, 
that  the  company  would  not  be  employing  the  plaintiff  within  the  mean- 
ing of  the  agreement  unless  they  supplied  him  with  samples  to  a  reason- 
able extent  Then  it  was  said  that  there  is  no  undertaking  by  the 
company  to  go  on  manufacturing.  It  is  true  that  there  is  no  express, 
nor,  so  far  as  I  see,  any  implied  undertaking  by  the  company  to  manu- 
facture even  a  single  shirt ;  they  might  buy  the  articles  in  the  market 
The  defendant's  place  of  business  was  burnt  down  ;  the  defendant  has 
given  up  business,  and  has  made  no  effort  to  resume  it.  The  plaintiff 
tiien  says,  ^^  I  am  entitled  to  damages  for  your  breach  of  the  agree- 
ment to  employ  me  for  five  years."  The  defendant  pleads  that  the 
agreement  was  conditional  on  the  continued  existence  of  his  business. 
On  the  face  of  the  agreement  there  is  no  reference  to  the  place  of  busi- 
ness, and  no  condition  as  to  the  defendant's  continuing  to  manufacture 
or  sell.  How,  then,  can  such  a  condition  as  the  defendant  contends  for 
be  implied  ? 

It  was  contended  that  the  point  was  settled  by  authority.  I  will 
refer  to  three  cases  on  the  subject.  In  Rhodes  v.  Forwood,  1  App. 
Cas.  256,  it  was  held  that  an  action  very  similar  to  the  present  was 
not  maintainable.  But  that  case  went  on  the  ground  that,  there  not 
being  any  express  contract  to  employ  the  agent,  such  a  contract  could 
tx>t  be  implied.  In  the  present  case  we  find  an  express  contract  to 
employ  him. 

In  Cowasjee  Nanabhoy  v,  Lallbhoy  Vullubhoy,  L.  R.  3  Ind.  App. 
200,  there  was  a  contract  in  a  partnership  deed  to  employ  one  of 
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the  partners  during  his  life  as  sole  agent  to  effect  purchases  and 
Bales  on  behalf  of  the  partnership,  at  a  commission  upon  his  sales. 
The  partnership  was  dissolved  by  decree  of  the  High  Court  of  Bombay 
on  the  ground  that  the  business  could  not  be  carried  on  at  a  profit.  It 
was  held  that  the  employment  was  to  sell  on  behalf  of  the  partnership ; 
that,  the  partnership  having  come  to  an  end,  the  employment  ceased, 
and  that  the  partner  could  not  claim  any  compensation,  for  that  a  con- 
tract to  carry  on  the  partnership  during  the  claimant's  life  under  all 
circumstances  could  not  be  implied. 

Taylor  v.  Caldwell,  S  B.  &  S.  826,  833,  contains  some  observations 
which  are  very  much  in  point.  Blackburn,  J.  there  says :  "  There  seems 
DO  doubt  that  where  there  is  a  positive  contract  to  do  a  thing  not  in  itself  un- 
lawful, the  contractor  must  perform  it  or  pay  damages  for  not  doing  it, 
although  in  consequence  of  unforeseen  accidents  the  performance  of 
his  contract  has  become  unexpectedly  burdensome  or  even  impossible. 
•  .  .  But  this  rule  is  only  applicable  when  the  contract  is  positive  and 
absolute,  and  not  subject  to  any  condition  either  express  or  implied ; 
and  there  are  authorities  which  we  think  establish  the  principle  that 
where  from  the  nature  of  the  contract  it  appears  that  the  parties  must 
from  the  beginning  have  known  that  it  could  not  be  fulfilled  unless 
when  the  time  for  the  fulfilment  of  the  contract  arrived  some  par- 
ticular specified  thing  continued  to  exist,  so  that  when  entering  into  the 
contract  they  must  have  contemplated  such  continuing  existence  as  the 
foundation  of  what  was  to  be  done,  then,  in  the  absence  of  any  express 
or  implied  warranty  that  the  thing  shall  exist,  the  contract  is  not  to  be 
construed  as  a  positive  contract,  but  as  subject  to  an  implied  condition 
that  the  parties  shall  be  excused  in  case  before  breach  performance  be- 
comes impossible  from  the  perishing  of  the  thing  without  default  of  the 
contractor.*'  The  substance  of  that  is  that  the  contract  will  be  treated 
as  subject  to  an  implied  condition  that  it  is  to  be  in  force  only  so  long 
as  a  certain  state  of  things  continues,  in  those  cases  only  where  the 
parties  must  have  contemplated  the  continuing  of  that  state  of  things 
as  the  foundation  of  what  was  to  be  done.  Here  the  parties  cannot  be 
taken  to  have  contemplated  the  continuance  of  the  defendant's  manu- 
factory as  the  foundation  of  what  was  to  be  done ;  for,  as  I  have  already 
observed,  the  plaintiff's  emploj'ment  was  not  confined  to  articles  manu- 
factured by  the  defendant  The  action  therefore,  in  my  opmion,  is 
maintainable. 

The  plaintiff,  then,  is  entitled  to  damages,  and  in  my  opinion  not 
merely  to  nominal  damages ;  for,  if  I  am  right  in  my  construction  of 
the  agreement,  he  has  suffered  substantial  loss.  We  think,  however, 
that  125^.  is  too  much,  and  the  plaintiff's  counsel  having  agreed  to  take 
our  assessment  of  damages  rather  than  be  sent  to  a  new  trial,  we  assess 
them  at  501.,  and  direct  judgment  to  be  entered  for  the  plaintiff  for 
that  amount.' 

^  Ejlt,  L.  J.,  delirered  a  concurring  opinion,  and  Lopsb,  L.  J.,  also  concnrred  in 
the  decision. 

Hadden  v.  Jacobs,  52  La.  Ann.  2107,  ace. 
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PEOPLE  OF  THE  STATE  OF  NEW  YORK  v.  THE  GLOBS 
MUTUAL  LIFE  INSURANCE  COMPANY. 

Nkw  York  Court  of  Appeals,  Dbckmbkr  12,  1882  — 

January  23,  1888. 

[Rqwied  in  91  New  York,  174.] 

Appbal  from  order  of  the  General  Term  of  the  Supreme  Court,  ir 
the  third  Judicial  department,  entered  upon  an  order  made  December  1, 
1882,  which  affirmed  an  order  of  Special  Term  dismissing  a  claim  pre- 
sented by  James  C.  Mix  upon  the  fund  in  the  hands  of  the  receiver  of 
the  defendant. 

The  facts  were  stipulated  substantially  as  follows :  — 
Defendant  was  a  registered  policy  life  insurance  company,  oiganiaed 
under  chapter  902,  Laws  of  1869.    In  December,  1876,  said  Mix  en- 
tered into  its  employment  as  general  agent,  under  a  contract  by  wfaidi 
he  was  to  receive  a  specified  annual  salary  for  a  term  of  not  less  than 
five  years.    In  May,  1879,  the  superintendent  of  the  insurance  depart- 
ment made  the  certificate  provided  for  by  section  7  of  said  act,  and 
delivered  it  to  the  attorney-general,  who  thereupon  commenced  this 
action  and  obtained  an  order  therein  restraining  defendant,  its  officers, 
etc.,  from  the  fhrther  prosecution  of  its  business  or  the  exercise  of  any 
of  its  corporate  franchises.    A  receiver  of  the  corporation  was  duly 
appointed  and  it  was  dissolved.     Mix  continued  in  the  discharge  of  his 
duties  under  the  contract  until  June  15,  1879,  when  he  was  notified  by 
the  receiver  of  his  appointment,  and  of  the  dissolution  of  the  company. 
Edward  O,  Jamesj  for  appellant 
Oeo»  W.  Wingate,  for  receiver. 
John  0.  KeeUr^  for  attorney-general. 

FnrcH,  J.  There  was  no  breach  of  the  contract  between  Mix  and  the 
insurance  company  by  either  of  the  parties.  It  was  in  process  of  con- 
tinued performance  according  to  its  terms,  and  was  unbroken  at  the 
moment  when  the  injunction  order  was  served.  That  operated  upon 
both  parties  at  the  same  instant,  and  perpetuated  the  then  existing 
rights  and  conditions.  Before  its  service  the  company  had  done  noth- 
ing to  prevent  performance,  and  we  must  assume  was  both  ready  and 
able  to  perform.  It  had  done  no  act  which  amounted  to  a  refusal,  or 
which  made  it  unable  to  carry  out  its  contract  For  aught  that  appears 
it  would  have  done  so  if  let  alone.  But  it  was  not  permitted  to  per- 
form. The  State,  by  the  injunction  order  operating  alike  upon  the 
company  and  its  agents,  paralj^zed  the  action  of  both  the  contracting 
parties,  so  that  neither  could  perform,  or  put  the  other  in  the  wrong. 
Thereupon  the  company  could  not  refuse,  and  did  not  refuse.  To  put 
it  in  the  wrong,  and  make  it  liable  for  a  breach,  required  action  on  the 
part  of  Mix.  As  a  condition  precedent  he  was  bound  to  show  both 
ability  and  readiness  to  perform  on  his  part     Shaw  v.  Republic  Lift 
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Ins.  Co.,  69  N.  Y.  286,  292 ;  James  v.  Barchell,  82  id.  118.  He  oould 
do  neither.  Performanoe  by  him  had  become  illegal  It  woald  have 
been  a  criminal  contempt,  and  possibly  a  misdemeanor.  There  could 
be  neither  readiness  nor  ability  to  do  the  forbidden  and  unlawful  acts. 
Jones  t;.  Enowles,  30  Me.  402.  So  that,  from  the  necessity  of  the  case, 
as  there  was  no  breach  on  either  side  before  the  injunction,  so  there 
could  be  none  after.  What  had  happened  was  a  dissolution  of  the  con" 
tract  by  the  sovereign  power  of  the  Stat«,  rendering  performance  on 
either  side  impossible.  And  this  result  was  within  the  contemplation 
of  the  parties,  and  must  be  deemed  an  unexpressed  condition  of  their 
agreement.  One  party  was  a  corporation.  It  drew  its  vitality  from 
the  grant  of  the .  State,  and  could  only  live  by  its  permission.  It 
existed  within  certain  defined  limitations,  and  must  die  whenever  its 
creator  so  willed.  The  general  agent  who  contracted  with  it  did  so 
with  knowledge  of  the  statutory  conditions,  and  these  must  be  deemed 
to  have  permeated  the  agreement,  and  constituted  elements  of  the  obli- 
gation. People  t^.  Security  Life  Ins.  Co.,  78  N.  Y.  115.  Then,  too, 
the  subject-matter  of  the  contract  was  that  of  skilled  personal  services 
to  be  rendered  by  one  and  received  by  the  other.  It  was  inhe- 
rent in  the  bai^ain  that  a  substituted  service  would  not  answer.  The 
company  were  not  bound  to  accept  another's  performanoe  instead  of  the 
chosen  agent's,  nor  was  he  in  turn  bound  to  work  for  some  other 
master.  The  contract  in  its  own  nature  was  dependent  upon  the  con- 
tinued life  of  both  parties.  With  the  natural  death  of  one,  or  the  cor- 
porate death  of  the  other,  the  contract  must  inevitably  end.  So  that, 
in  its  own  inherent  nature,  by  the  unexpressed  oonditions  subject  to 
which  it  was  made,  and  by  the  decree  enjoining  both  parties  at  the 
same  moment  from  further  performance,  tiie  contract  was  terminated 
and  no  breach  existed. 

It  is  easy  to  see  how  the  situation  of  Mix  differs  from  that  of  the 
policy-holders.  We  held  in  the  Security  case  that  the  latter  were 
creditors  and  stood  upon  a  breach  of  their  contract ;  but  that  breach 
was  not  the  dissolution  of  the  company.  It  antedated  such  dissolution, 
and  was  the  prior  cause,  of  which  the  latter  was  the  consequence.  The 
reserve  required  by  law  was  essential  to  the  safety  of  the  policy-holders. 
A  covenant  to  maintain  it  was  implied  in  every  contract  of  insurance. 
That  covenant  the  company  broke  by  its  own  neglect,  for  which  it  alone 
was  assumed  to  be  responsible.  The  State  found  these  contracts 
broken  and  for  that  reason  interfered ;  and  when  its  decree  of  dissolu- 
tion came  it  had  to  deal  with  broken  contracts,  and  treated  them  as  it 
found  them.  The  same  distinction  explains  the  English  cases  which 
were  commended  to  our  careful  attention.  Yelland's  case,  L.  R.  4 
Eq.  850 ;  Clarke's  case,  L.  R.  7  Eq.  &50 ;  Logan's  case,  L.  R.  9  £q. 
149 ;  Madure's  case,  L.  R.  5  Ch.  App.  787 ;  Dean  &  Gilbert's  case, 
L.  J.  41  Ch.  [n.  s.]  476.  In  all  of  them  the  companies  stopped  pay- 
ment before  any  intervention  of  the  law,  and  this,  being  done  by  open 
and  public  notice,  amounted  to  a  voluntary  refusal  of  performance^ 
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and,  therefore,  a  breach  of  contract,  established  before  the  winding  op 
orders  were  made  and  the  liquidators  appointed.  When  the  court  in- 
terfered it  found  broken  contracts  and  a  liability  for  a  breach  already 
existing,  and  dealt  with  what  it  found.  It  did  not  itself  break  what 
was  already  broken.  Still  another  class  of  cases  is  obviously  different 
People  V.  National  Trust  Co.,  82  N.  Y.  283.  They  are  such  as  affect 
property  rights  and  survive  the  death  of  the  parties.  Performance 
can  be  made  by  assignees  or  successors,  and  nothing  in  the  essence  of 
the  agreement  depends  upon  the  life  of  the  parties,  or  forbids  its  com- 
plete execution  by  others.  And  in  all  of  the  cases  thus  cited  there 
was  no  incapacity  affecting  both  parties  alike.  The  one  suing  for  a 
breach  was  free,  so  far  as  he  was  concerned,  to  offer  performance,  and 
had  the  necessary  ability.  He  could  thus  put  his  adversary  in  the 
wrong,  while  here  the  same  blow,  at  the  same  instant,  stopped  per- 
formance on  both  sides  and  made  it  illegal  on  the  part  of  either. 

But  exactly  at  this  point  the  learned  counsel  for  the  appellant  inter- 
poses a  proposition  which  presents  a  difficulty.  Practically  conceding 
most  that  we  have  said,  he  insists  that  the  contract  is  only  dissolved 
when  its  destruction  comes  from  an  outside  and  independent  force,  oper- 
ating separately,  and  not  occasioned  directly  or  indirectly  by  the  act  or 
omission  of  the  party  pleading  it  as  an  excuse.  In  other  words  such 
party  must  be  innocent  and  blameless  in  respect  to  the  vis  major  which 
dissolves  the  contract,  and  if  not  so,  cannot  plead  as  an  excuse  what 
practically  is  his  own  fault  and  act  And  our  attention  is  directed  to 
this  feature  as  characterizing  the  cases  in  which  the  agreements  were 
held  to  have  been  ended.  They  are  grouped  in  the  appellant's  points 
and  need  not  to  be  repeated.  He  has  stated  their  purport  correctly. 
In  all  of  them  both  parties  were  innocent  of  and  blameless  for  the  out- 
side and  independent  agency  which  dissolved  the  contract  And  the 
argument  is  now  pressed  that  in  the  present  case  the  company  was  not 
only  not  blameless  for  its  dissolution,  but  that  it  resulted  fh>m  its  own 
acts  or  omissions,  was  directly  caused  b}'  them,  and,  therefore,  such 
dissolution  must  be  deemed  its  own  act,  which  it  cannot  plead  as  an 
excuse.  This  leads  to  the  inquir}'  whether  the  company  was  so  the 
responsible  cause  of  the  action  of  the  State  as  to  make  the  dissolution 
its  own  act. 

The  answer  is  that  no  such  fact  is  shown,  nor  is  it  a  necessary  infer- 
ence from  the  facts  which  do  appear.  The  Judgment  of  dissolution  is 
not  here.  We  only  know  from  the  stipulation  of  the  parties  that  the 
company  was  oi^anized  under  chapter  902  of  the  Laws  of  1869,  and 
that  the  superintendent  of  insurance  made  the  certificate  provided  for 
in  section  7  of  said  act,  and  the  attorney-general  thereupon  commenced 
the  action  for  dissolution.  The  superintendent  probably  acted  because 
the  company*s  reserve  had  fallen  below  the  lawful  and  safe  level.  Per- 
haps we  ought  to  presume  as  much  as  that,  but  if  so,  the  result  may 
have  happened  firom  causes  beyond  the  company's  control  and  without 
its  fault    It  was  its  duty  to  invest  the  reserve  and  keep  it  inter* 
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est-bearing.    It  may  have  done  so  with  entire  prudence  at  the  time,  and 
in  strict  accordance  with  the  law,  and  then  all  values  have  so  shrunk 
and  dwindled  ttom  commercial  causes  as  to  have  impaired  the  reserve. 
In  such  case  the  dissolution  would  have  come  from  outside  and  foreign 
forces,  operating  independently  and  both  beyond  control     If  it  be  said 
the  company  was  still  the  indirect  cause  of  the  dissolution,  since  it  made 
the  investments  and  failed  to  repair  and  strengthen  them  to  the  legal 
limit,  the  answer  may  be  that  it  could  not  do  it.    The  rule  must  not  be 
pushed  to  an  extreme.    Thus,  in  the  case  of  the  sailor  having  a  running 
contract  for  service  with  the  ship-owner,  and  sent  home  by  a  navfd 
court  as  a  witness  against  the  captain  for  shootiDg  one  of  the  crew,  and 
unable  to  return  to  the  ship  after  the  trial,  and  whose  contract  was  held 
to  be  dissolved  (Melville  v.  De  Wolfe,  4  E.  &  B.  844),  similar  sugges- 
tions might  have  been  made.    It  could  have  been  said  that  it  was  his 
duty  to  return  to  the  ship,  but  that  such  return  had  become  impossible, 
without  his  fault,  or  that  of  the  ship-owner,  was  held  sufficient.    Then, 
too,  it  could  have  been  argued  that  if  the  sailor  had  not  been  present 
at  and  seen  the  murder,  which  was  his  voluntary  act,  and  which  he 
might  have  avoided,  the  law  would  not  have  sent  him  home.     Of 
course  nobody  thought  of  pushing  the  rule  to  such  an  extreme ;  nor 
must  it  be  done  here.    The  sailor  was  not  bound  to  foresee  that  his 
innocent  and  blameless  presence  at  the  scene  of  the  murder  would  in- 
volve  a  dissolution  of  his  contract  through  the  intervention  of  the  law ; 
nor  the  company  that  its  investments,  honestly  and  prudently  made, 
would  shrink  beyond  repair,  and  bring  down  a  dissolution  by  the  State. 
If,  in  such  case,  in  some  sense,  such  dissolution  may  be  deemed  the  act 
of  the  company,  in  a  similar  sense,  and  through  the  same  mode  of 
reasoning,  we  might,  in  a  case  of  master  and  servant,  trace  the  death 
of  the  former  to  his  own  negligence  in  eating  or  drinking,  or  exposure 
to  heat  and  cold,  and  so  determine  his  non-performance  to  be  inexcus- 
able, and  to  draw  after  it  damages  for  a  breach.    As  it  is  thus  evident 
that  a  man  may  be,  in  some  sense,  the  occasion,  or  even  the  indirect 
cause  of  his  own  death,  and  in  the  same  sense  blamable  for  it,  without 
its  being,  in  a  legal  sense,  and  considered  as  a  vis  major^  his  own  act, 
so  a  corporation  may  be  said,  through  the  conduct  of  its  cheers,  to 
have,  in  some  sort,  occasioned  its  own  corporate  death,  while  yet  it 
would  remain  true  that  its  dissolution  by  the  independent  force  of  the 
State  would  be  not  its  own  act,  not  at  all  the  product  of  its  own 
volition,  and  not  a  breach  by  it  of  its  contracts  previously  unbroken. 
Especially  is  this  true  as  between  the  company  and  its  own  officers  con- 
tracting with  it     One  of  these  may  be  innocent  himself  of  any  wrongful 
act  or  neglect,  and  yet  it  is  inherent  in  the  nature  of  his  contract  that 
he  takes  the  risk  of  such  act,  or  neglect,  on  the  part  of  the  other  offi- 
cers, as  may  tend,  under  the  law,  to  produce  a  dissolution,  if  such  dis- 
solution in  fact  occurs.     That  possibility  entered  into  his  contract  when 
made,  and  belonged  to  it  as  an  inevitable  condition,  for  its  complete 
performance  depended  upon  the  corporate  life,  and  that  under  the  law 
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upon  the  ftil61inent  of  the  law's  oonditioiis.    In  the  event  of  sach 
porate  death  the  motive  of  the  State,  or  the  ground  of  its  act  is  wboUy 
immaterial.     Its  risk  was  upon  the  contractor,  whatever  its  cause  ch* 
occasion ;  and,  however  it  may  have  been  provoked  or  induced,  it  must 
be  deemed  the  act  of  the  State,  and  not  of  the  corporate  body ;  and 
is  the  independent  act  of  the  State,  for  although  the  reserve  may  hav 
fallen  below  the  prescribed  level,  a  dissolution  is  not  the  necessary  coi 
sequence.    That  may  follow,  or  may  not  follow.    The  superintenden 
of  insurance  ma}*  make  the  certificate  which  sets  the  law  in  motion,  o 
may  withhold  it.    The  matter  lies  within  his  sole  discretion  and  contio 
He  may  act  or  not,  as  he  chooses ;  but  if  he  does  it  is  his  act,  and  no 
the  company's ;   dependent  wholly  on  his  volition,  and  not  on  that  a« 
the  corporation ;  an  independent  agency  guided  by  its  own  motives 
and  not  the  act  of  the  company  producing  its  own  death. 

If  it  be  asked  where  this  doctrine  leaves  the  policy-holders,  and  theb 
claims  for  breach  of  contract,  the  answer  is  two- fold.  Where  the  dis- 
solution follows  an  impaired  reserve,  their  contracts,  as  we  have  already 
said,  were  broken  by  the  company  before  the  State  interposed.  But 
their  rights  go  much  deeper  than  that.  For  while  in  the  Security  case, 
we  put  those  rights  upon  the  ground  of  breach  of  contract,  we  did  not 
at  fldl  decide  that  there  was  no  other.  If  the  State  had  dissolved  thia 
company  while  its  contracts  with  the  policy-holders  were  entirely  un- 
broken, and  by  an  exercise  of  sovereign  power  founded  upon  motive? 
of  public  policy,  we  should  still  recognize  and  enforce  the  rights  oi 
policy-holders  on  a  different  ground.  The  assets  to  be  distributed 
would  be  the  reserve,  or  so  much  of  it  as  remained.  That  reserve,  as 
we  showed  in  the  Security  case,  is  made  up  of  the  excess  of  premiums 
paid  by  the  policy-holders  in  the  earlier  years  of  their  policies  beyond 
the  real  cost  of  insurance  to  enable  them  to  be  carried  in  later  years 
when  the  risks  should  be  greater.  Practically,  therefore,  at  the  date  of 
dissolution  the  reserve  represents  the  earnings  of  the  policies  and  the 
contributions  of  the  policy-holders.  And  as,  in  the  case  of  contracts 
for  personal  services  dissolved  without  fault  by  death  or  the  act  of  the 
law,  the  contract  is  apportioned,  and  the  servant  entitled  to  his  actual 
earnings  to  the  date  of  dissolution,  so  the  policy-holders  would  be  entitled 
to  the  just  earnings  of  their  policies  to  the  same  date,  and  have  an  un- 
doubted equity  upon  the  assets.  What  they  paid  in  excess  and  in 
advance  was  held  by  the  company  to  some  extent  as  their  trustee  and 
for  their  benefit,  and  when  it  is  dissolved  tbej'  have  a  claim  upon  the 
assets  in  the  nature  of  an  equitable  ownership,  which  gives  them  a  right 
beyond  that  of  mere  creditors  seeking  damages  for  a  breach  of  contract. 
To  make,  and  to  carry  out  contracts  of  insurance  is  the  verj'  object  of 
the  corporation,  and  the  sole  purpose  of  and  excuse  for  its  existence. 
The  State  gives  it  life  for  that  end,  and  takes  it  away  when  the  result 
is  not  reached.  It  watches  it  during  life  to  see  that  it  fulfils  the  pur- 
pose for  which  it  was  created,  and  buries  it  when  that  purpose  fails. 
And  as  in  the  creation  of  the  company,  and  in  its  supervision  and  con- 
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trol  the  rights  of  the  policy-holders  and  their  safety  are  the  paramount 
considerations,  so  they  remain  paramount  when  corporate  death  is 
inflicted.  The  blow  is  struck  in  their  interest,  and  their  equitable  claim 
upon  the  assets  is  eyident  and  strong.  In  distributing  such  assets  a 
court  of  equity  may  and  must  give  heed  to  equitable  considerations. 
The  claimant  is  not  suing  the  company  at  law,  for  the  corporation  is 
dead.  He  comes  in  collision  with  the  policy-holders  in  equity;  and 
while  he  is  found  to  have  not  even  a  just  debt  for  damages  because  of 
his  relation  to  the  company  and  the  nature  of  his  contract,  and  there- 
fore no  shadow  of  an  equity  against  the  assets,  the  policy-holders 
resisting  his  claim  are  protected  by  an  equity  not  to  be  overlooked  or 
disregarded. 

Other  considerations  of  very  serious  import  were  adverted  to  by  the 
courts  below,  which  we  need  not  here  discuss.  What  has  been  said 
BufSciently  indicates  our  opinion  that  no  error  was  committed  in  reject- 
ing the  daipi  of  the  general  agent 

The  order  should  be  affirmed. 

All  concur.  Order  affirmed* 


CLABESVILLE  LAND  CO.  v.  HABRIMAN. 

New  Hampshire  Supbsms  Court,  July  26, 1896. 

[Bep<frUd  in  44  AtlanHe  Reporter,  527.] 

IAssTTMPSir  by  the  Clarksville  Land  Company  against  Gilbert  Har- 
riman.  Facts  found  by  referee.  Judgment  for  plaintiff. 
Jaaan  H,  Dudley,  for  plaintiff.  Thanuis  F.  Johnaon  and  Henry 
TFl  Jyundf  for  defendant. 
Wallace,  J.  In  the  spring  of  1881  the  defendant  had  a  large 
•  quantity  of  logs  on  the  branches  of  Hall  stream,  a  tributary  of  the 
Connecticut  river,  ready  to  be  driven  down  the  stream.  At  this  time 
the  plaintiffs  entered  into  an  agreement  with  him  to  drive  the  logs 
down  the  stream  to  the  Connecticut  river.  Although  it  is  not  found 
in  express  terms  that  the  contract  was  to  be  performed  that  spring, 
yet  such  appears  to  have  been  the  understanding  of  the  parties. 

^  MsloohnBon  v,  Wappoo  Biills,  S8  Fed.  Rep.  680 ;  Lenoir  o.  LinTille  ImproTement 
Co.,  136  N.  C.  922,  ooc.;  Spader  v.  Mural  Decoration  Co.,  47  N.  J.  £q.  18;  Bolles  v. 
Crescent  Dmg  &  Chemical  Co.,  53  N.  J.  Eq.  614 ;  Rosenbanm  d.  United  States  Credit 
Co.,  61  N«  J.  L.  643,  contra. 

If  a  corporation  volnntarilj  winds  np  bneinees  it  is  liable  for  lulling  to  fulfil 
its  contracts.  TeUand's  Case,  L.  K.  4  Eq.  350 ;  Ete  London,  &c.  Co.,  L.  R.  7  Eq.  550 ; 
Re  Dale,  43  Ch.  D.  SS5;  Lovell  v.  St.  Louis  Ins.  Co.,  Ill  U.  S.  264;  Kalkhoff  v. 
Nelson,  60  Minn.  284 ;  Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio  St.  157 ;  Smpel  v.  Insurance 
Co.,  84  Pa.  47  ;  Potts  v.  Rose  Valle7  Mills,  167  Pa.  310.  See  also  Ex  parU  Maduie^ 
L.  B.  5  Ch.  737  ;  Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S.  139. 
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Shortly  afterwards,  and  before  the  plaintiflk  bad  a  reasonable  time  in 
which  to  oomplete  their  contract,  notwithstanding  the  fact  that  thej 
used  due  diligence,  the  water  in  the  stream  suddenly  fell,  and  remained 
so  low  that  the  further  performance  of  the  contract  that  spring  was 
rendered  impossible.     The  question  is  whether  this  is  an  excuse  for 
the  non-performance  of  the  contract  on  the  part  of  the  plaintiff.    The 
plaintiffs  did  not  undertake  to  transport  the  logs  in  any  event,  regard- 
less of  the  way  in  which  they  should  move  them,  whether  by  the 
stream  or  in  some  other  way.     They  only  undertook  to  transport  them 
by  driving  them  down  the  stream.     If  the  parties  contemplated  the 
failure  of  the  water  in  the  stream,  and  contracted  with  reference  to  % 
and  it  was  agreed  that  the  plaintiffs  were  to  guaranty  its  suf9ciency 
for  driving  the  logs,  then  they  were  not  excused  from  Uie  performance^ 
of  the  contract  by  the  failure  of  the  water,  and  are  answerable  in  dam- 
ages.   But  if  they  contracted  on  the  basis  of  the  continued  existence 
of  suflScient  water  to  transport  the  logs,  and  it  was  the  understanding 
that  the  plaintiffs  were  only  bound  to  drive  them  in  case  the  water 
was  adequate  for  that  purpose,  they  were  excused  from  the  furthei 
performance  of  the  contract.    Taylor  v,  Caldwell,  S  Best  Ai  S.  826  : 
The  Tornado,  108  U.  S.  842,  2  Sup.  Ct.  746;  Railway  Co.  v.  Hoyt, 
149  U.  S.  1,  14,  13  Sup.  Ct  779 ;  Dexter  v.  Norton,  47  N.  Y.  62 ; 
Lord  V.  Wheeler,  1  Gray,  282  ;  Wells  r.  Calnan,  107  Mass.  514.    It  is 
a  question  of  fact  what  the  terms  of  the  contract  were.    The  referee 
does  not  find  that  the  plaintiffs  agreed  to  warrant  the  suflSciency  of 
the  water  in  the  stream.    It  is  so  unreasonable  and  improbable  to  sup- 
pose that  they  would  so  contract  that  it  will  not  be  inferred  from 
a  mere  finding  that  the  plaintiffs  agreed  to  drive  the  logs  for  the  de- 
fendant that  spring.    The  referee   finds  that  emergencies  arose  to^ 
prevent  the  performance  of  the  contract  that  cannot  reasonably  bef 
supposed  to  have  been  contemplated  by  the  plaintiffs,  and  which  would! 
not  have  been  anticipated  by  a  man  of  experience,  and  a  practically 
river  driver,  when  the  contract  was  made.    This  shows  that  the  parties! 
did  not  contemplate  the  failure  of  the  water  in  the  stream,  nor  under-  \ 
take  to  contract  that  the  logs  were  to  be  driven  in  any  event,  or  that 
the  plaintiffs  should  warrant  the  sufiSciency  of  the  stream  for  that 
purpose,  and  be  answerable  in  damages  for  its  failure.    The  contract 
was  made  on  the  basis  of  the  continued  existence  of  sufficient  water 
to  render  its  performance  possible.    The  plaintiffs,  being  without  fault, 
and  having  exercised  due  diligence  in  the  performance  of  their  con- 
tract, were  excused  from  its  further  performance  by  the  failure  of  the 
water.    Judgment  on  the  report  of  the  plaintiffs. 

AU  concurred.  * 

^  "  There  are  many  cases  holding  that  the  continued  existence  of  the  means  of 
performance,  or  of  the  subject-matter  to  which  the  contract  relates,  is  an  implied 
condition,  and  the  role  seems  to  rest  on  the  presamption  that  the  parties  necessarilj 
intended  an  exception,  and,  as  said  in  Dexter  v.  Norton,  47  N.  Y.  63,  it  operates  'to 
carry  oat  the  intention  of  the  parties  under  most  circumstances,  and  is  more  just  tbaa 
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ALBERT  HERTER,   Respondent,   v.   JEREMIAH  J.  MULLEN 

AND  THOMAS  MULLEN,  Appellants. 

New  York  Court  of  Appeals,  March  23 -April  18,  1899. 

[Reported  in  159  New  York,  28.] 

Martin,  J.  This  action  was  to  recover  seven  months'  rent  of  a 
dwelling  house  situated  upon  Madison  Avenue,  in  the  city  of  New  York. 
There  was  a  lease  between  the  parties  by  which  the' defendants  rented 
the  premises  from  May  1,  1894,  for  the  period  of  one  year,  the  rent 
payable  in  monthly  instalments  in  advance.  The  rent  for  that  term 
has  been  paid.  By  this  action  the  plaintiff  seeks  to  recover  rent  for  a 
portion  of  the  succeeding  year,  on  the  ground  that  the  defendants  held 
over  after  the  expiration  of  their  term,  and  thus  became  liable  for  the 
rent  of  the  premises  for  that  time. 

The  facts  are  undisputed.  The  defendants  alleged  as  a  defence  to 
the  action  the  making  of  the  contract  or  lease  with  the  plaintiff;  that 
in  the  month  of  Februar}',  1895,  before  the  expiration  of  their  term, 
they  notified  the  plaintiff  that  the}'  would  not  retain  the  premises  for 
another  year,  and  that  after  such  notice  the  plaintiff  and  his  agents 
were  permitted  to  show  the  premises  and  to  place  the  usual  notice  "  To 
Let"  upon  them,  which  remained  during  the  balance  of  the  term.  The 
defendants  then  specially  alleged  that  on  May  1,  1895,  the  defendants 
were  prevented  from  yielding  up  the  possession  of  the  premises  by  the 
act  of  God  in  afflicting  their  mother,  who  was  a  member  of  their  family, 
with  a  disease  which,  at  that  time,  previously,  and  subsequently  includ- 
ing May  fifteenth,  confined  her  to  her  bed  so  that  it  would  have  en- 
dangered her  life  to  take  her  from  the  house ;  that  for  that  reason  and 
no  other,  of  which  the  plaintiff  had  full  knowledge  and  notice,  the 
defendants  were  obliged  to  and  did  occupy  a  small  portion  of  the 
premises  until  May  fifteenth;  that  all  their  property,  Aimiture,  and 
belongings  and  their  family  were  removed  from  the  premises,  and 
every  part  thereof  on  Maj'  1,  1895,  except  from  the  sick-room  in  which 
their  mother  was  confined,  and  that  they  were  forbidden  by  the  physi- 
cian in  charge  to  remove  her  until  May  fifteenth,  when  she  was  at  once 
removed. 

Upon  the  trial  it  was  admitted  that  upon  the  first  of  February,  1895, 
the  defendant  notified  the  plaintiff  that  on  the  first  of  May  they  would 
give  up  and  surrender  the  possession  of  the  premises.  That  they  were 
occupied  under  the  lease  was  admitted,  also  the  rate  of  rent,  and  the 
fact  that  the  defendants  from  necessit}'  held  over  after  the  expiration 

the  contrary  mle.'"  Dolan  v.  Rodgerg,  149  N.  Y.  489,  493.  Compare  Anhmore  v.  Cox, 
[1899]  I  Q.  B.  436;  Robson  v.  Mississippi  Logging  Co.,  61  Fed.  Rep.  893;  Keystone 
Lamber,  &c.  Co.  v.  Dole,  43  Mich.  370 ;  Shear  v.  Wright,  60  Mich.  159 ;  Eppens  w. 
littlejohn,  164  N.  T.  187 ;  Ellis  v.  Midland  R/.  Co.,  7  Ont  App.  464. 
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of  the  lease  some  fifteen  days.  The  plaintiff  then  admitted  the  facts 
set  up  in  the  answer  as  to  the  impossibility  of  the  defendants'  sor^ 
rendering  possession  at  the  expiration  of  the  year,  so  that  the  qnesUon 
presented  is  whether,  notwithstanding  the  facts  alleged  in  the  answer^ 
the  plaintiff  was  entitled  as  a  matter  of  law  to  recover  rent  for  the 
succeeding  year,  upon  the  ground  that  the  defendants  held  over  after 
the  expiration  of  their  term. 

The  admission  of  the  plaintiff  amounts  to  a  concession  that  by 
reason  of  the  sickness  of  the  defendants'  mother  it  was  impossible  for 
them  to  surrender  up  the  possession  of  the  premises  to  the  plaintiff; 
that  so  far  as  it  Was  possible  they  did  so ;  and^  hence,  that  their  re- 
tention was  wholly  involuntary.  If  there  was  any  doubt  as  to  the 
question  of  impossibilit}*,  it  should  have  been  submitted  to  the  jury, 
and  the  defendants'  exception  to  the  direction  of  a  verdict  was  weU 
taken.  Thus,  in  a  word,  the  question  is  whether  that  impossibility 
Justified  the  defendants'  action,  or  whether,  although  it  was  impossible 
to  surrender  the  entire  premises,  the  holding  of  a  small  part  for  a  few 
days  imposed  upon  them  a  liability  for  rent  for  the  succeeding  year. 

It  is  well  settled  that  where  a  tenant  voluntarily  holds  over  after 
the  expiration  of  his  term,  he  may  be  held  as  upon  an  agreement  to 
hold  for  a  year  upon  the  terms  of  the  prior  lease.  Conway  v.  Stark- 
weather, 1  Denio,  114;  Commissioners  of  Pilots  v.  Clark,  33  N.  Y. 
251  ;   Haynes  v.  Aldrich,  133  N.  Y.  287,  289. 

The  basis  of  this  liability  is  often  said  to  be  an  implied  agreement 
upon  the  part  of  the  tenant  to  hold  for  another  year.  While  I  doubt, 
as  I  always  have,  the  propriety  of  calling  this  class  of  obligations 
implied  contracts,  but  think  they  are  to  be  regarded  as  duties  which 
the  law  imposes,  yet,  whether  they  be  denominated  implied  contracts 
or  duties  created  by  law,  in  either  case  the  right  arises  upon  an  impli- 
cation of  law  and  in  no  sense  upon  an  express  or  absolute  contract 

It  is  also  well  settled  that  where  a  duty  or  charge  is  created  by  law, 
and  the  performance  is  prevented  by  inevitable  accident  or  the  act  of 
Grod,  without  fault  of  the  party  sought  to  be  charged,  he  will  be  ex- 
cused, but  where  a  person  absolutciy  and  by  express  contract  binds 
himself  to  do  a  particular  thing  which  is  not  at  the  time  impossible  or 
unlawful,  he  will  not  be  excused,  unless  through  the  fault  of  the  other 
party.  The  reason  given  for  the  latter  portion  of  this  rule  is  that  he 
might  have  provided  by  his  contract  against  inevitable  accident  or  the 
act  of  God.  Harmony  v,  Bingham,  12  N.  Y.  99 ;  Tompkins  t;.  Dudley, 
26  N.  Y.  272  ;  Dexter  v.  Norton,  47  N.  Y.  62. 

Thus  the  most  that  can  be  said  of  the  obligation  that  arises  fh>m  the 
relation  of  landlord  and  tenant  and  follows  by  a  general  lease,  is  that 
the  tenant  is  charged  with  the  duty  of  vacating  the  premises  at  the 
end  of  his  term.  If  he  fails,  it  is  a  breach  of  duty  and  ordinarily  the 
law  implies  or  creates  a  liability  on  his  part  for  another  year's  rent. 
This  being  a  duty  implied  or  created  by  law  and  not  by  an  express  or 
absolute  agreement^  it  falls  within  the  first  part  of  the  foregoing  rule. 
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and,  hence,  it  is  obvioas  tliat  if  the  tenant's  removal  was  rendered 
impossible  by  inevitable  accident  or  the  act  of  God,  he  is  excused  for 
his  omission  to  surrender  the  premiees,  at  least  so  far  as  it  creates  a 
liability  for  a  year's  rent  which  is  implied  by  law. 

The  reason  for  the  distinction  between  the  effect  of  impossibility  of 
performance,  occasioned  by  inevitable  accident  or  the  act  of  God,  upon 
an  obligation  created  by  express  contract,  and  upon  an  obligation 
which  the  law  implies,  has  been  held  to  rest ''  upon  the  unwillingness 
of  the  law  to  at  once  create,  impose,  and  exact  the  performance  of  an 
obligation  forbidden  or  rendered  impracticable  by  the  interposition  of 
Providence."  School  District  v,  Dauchy,  25  Conn.  530.  Under  the 
principle  of  the  authorities  relating  to  this  subject,  I  think  it  is  clear 
that,  as  the  obligation  sought  to  be  enforced  was  one  created  by  law 
and  not  by  the  agreement  of  the  parties,  impossibility  of  performance 
was  a  valid  excuse,  and  the  defendants  cannot  be  held  for  the  rent  for 
the  subsequent  year. 

Moreover,  the  same  result  may  be  reached  upon  another  ground. 
There  are  many  cases  where  the  courts  have  implied  a  condition  in  a 
contract  to  the  effect  that  a  party  is  relieved  from  its  terms  where  its 
performance  has,  without  his  fault,  become  impossible.  The  principle 
upon  which  those  cases  are  based  is  that,  when  the  contract  was  made, 
the  parties  contemplated  that  the  condition  which  subsequently  existed 
might  arise  and  render  performance  impossible,  and  that  the  implied 
condition  is  to  be  construed  as  a  part  of  the  existing  contract,  and 
thus  relieves  the  party  from  liability  in  case  that  condition  arises. 
Dexter  t?.  Norton,  47  N.  Y.  62 ;  Lorillard  v.  Qyde,  142  N.  Y.  456, 
462 ;  Stewart  v.  Stone,  127  N.  Y.  507 ;  Spalding  v.  Rosa,  71  N.  Y. 
40,  44 ;  Taylor  v.  Caldwell,  8  Best  &  S.  826 ;  Bobinson  v.  Davison, 
L.  R.  [6  Ex.]  269 ;  Kein  v.  Tupper,  52  N.  Y.  550,  555 ;  Dolan  v. 
Rodgers,  149  N.  Y.  489,  492. 

To  hold  in  this  case  that  this  agreement  was  made  upon  an  implied 
condition  that  the  defendants  should  not  be  required  to  vacate  the 
premises  at  the  expiration  of  their  term  in  the  event  that  it  was  ren- 
dered impossible  by  inevitable  accident  or  the  act  of  God  is  quite 
within  the  principle  of  the  authorities  cited.  But,  be  this  as  it  may, 
it  is  manifest  that  the  charge  or  liability  which  the  plaintiff  seeks  to 
enforce  was  created  by  law  and  not  by  agreement,  and  that  as  its 
performance  was  prevented  without  the  defendants'  fault,  they  were 
excused  from  the  onerous  liability  which  the  plaintiff  now  seeks  to 
enforce. 

It  may  well  be,  and  doubtless  is,  true  that  the  plaintiff  may  recover 
for  the  time  the  premises  were  occupied  by  the  defendants,  or  if  by 
reason  of  their  failure  to  surrender  up  the  premises  additional  damages 
follow,  that  they  may  be  recovered  in  a  proper  action  so  that  all 
damages  caused  by  the  defendants'  misfortune  would  be  borne  by  them, 
but  that  he  cannot  recover  the  rent  for  the  subsequent  year  upon  the  v 
implied  contract  or  duty  imposed  by  law,  seems  to  me  clear. 
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These  oonsiderations  lead  me  to  the  oonclusion  that  the  jadgment  io 
this  action  should  be  reversed  aod  a  new  trial  ordered,  with  costs  to 
abide  the  event.^ 


EMPIRE  TRANSPORTATION  CO.  v.  PHILADELPHIA  & 

READING  COAL   A  IRON  CO. 

CXBCUIT  COYTRT  OF   APPEALS  FOR  THE   ElOHTH  CoURT,   AUQUST  24,  1896b 

[Reported  in  77  Federal  Reporter,  919.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  dis- 
trict of  Minnesota. 

These  are  appeals  from  decrees  dismissing  libels  against  the  appellee, 
the  Philadelphia  &  Reading  Coal  &  Iron  Company,  for  damages  for 
the  detention  of  vessels  during  the  strike  of  1894.  Each  of  the  appel- 
lants filed  a  libel  against  the  appellee  in  the  court  below  to  recover 
damages  for  the  detention  of  one  of  its  steamships  for  a  period  of  12 
days  during  that  strike.  The  appellant  the  Empire  Transportation 
Company  alleged,  in  its  libel,  that  on  June  30,  1894,  the  appellee 
chartered  its  steamship,  the  W.  H.  Gilbert,  to  transport  a  cargo  of  coal 
owned  by  the  appellee  from  Buffalo,  in  the  State  of  New  York,  to 
West  Superior,  in  the  State  of  Wisconsin ;  that  the  ship  arrived  at 
West  Superior,  loaded,  on  July  4,  1874;  that  the  appellee  commenced 
to  unload  her  on  the  next  day,  but  ceased  on  that  day,  before  she  was 
unloaded,  and  did  not  complete  the  unloading,  or  discharge  her,  until 
July  17,  1894;  that  the  usual  and  suflScient  time  to  discharge  such  a 
cargo,  at  the  docks  of  West  Superior,  was  2  days ;  that  she  was  de- 
tained 12  days  longer  than  was  necessary  or  reasonably  required  for 
her  discharge ;  and  that  the  damage  to  the  libellant  was  $200  per  day. 
The  appellant  the  Mitchell  Steamship  Company  alleged,  in  its  libel, 
that  the  appellee  chartered  its  steamship,  the  W.  H.  Gratwick  No.  2, 
for  the  same  purpose,  on  July  6,  1894,  that  the  vessel  arrived  at  West 
Superior  with  its  load  on  July  10,  and  that  it  was  detained  until  July 
24,  1894,  before  it  was  unloaded.  In  other  respects  it  made  the  same 
allegations  as  were  made  by  the  Empire  Transportation  Company. 
The  contracts  of  affreightment  of  the  two  vessels  were  identical  in 
terms,  and  were  attached  to  the  libels.  They  were  simple  bills  of 
lading,  which  contained  no  stipulation  of  any  kind  with  reference  to 
the  time  of  unloading  or  discharging  the  vessels,  but  merely  provided 
that  the  owners  of  the  steamships  should  deliver  the  coal  at  West 
Superior,  in  good  condition,  upon  the  payment  by  the  appellee  of  25 

^  O'BsiSK,  J.,  alflo  delivered  an  opinion  for  revenal  and  PimKBa,  C.  J.  and 
Haioht,  J.,  ooncnrred.  Giult,  J.,  delivered  an  opinion  for  afflnsanoe,  and  BAarLBTT 
and  YAinr,  JJ. ,  concnrred. 
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cents  per  net  ton,  free  of  handling.  The  answers  of  the  appellee  to 
these  libels  were  that,  without  any  fault  or  negligence  on  its  part,  its 
emploj'^s  struck,  and  refused  to  work,  on  July  6,  1894,  without  any 
previous  warning  of  their  intention  so  to  do ;  that  the  appellee  imme- 
diately hired  other  workmen  to  take  their  places,  and  used  reasonable 
diligence  to  reorganize  its  working  force,  and  to  unload  these  vessels ; 
but  that  the  strikers  organized  into  a  body,  and  by  violence  and  intimi- 
dation prevented  some  of  the  men  it  hired  from  working  for  it,  scared 
away  others  after  they  commenced  to  work,  and  rendered  the  appellee 
powerless  to  discharge  the  steamships  sooner  than  it  did.  The  Court 
below  held  that  these  allegations  were  true,  that  they  constituted  a 
good  defence  to  the  libels  under  the  law,  and  entitled  the  appellee  to 
decrees  of  dismissal.  Such  decrees  were  accordingly  entered,  and  are 
now  presented  to  this  Court  for  review. 

Herbert  S,  Spencer^  for  appellants. 

Jfef.  H,  Boiitelle^  for  appellee. 

Before  Caldwell,  Sanborn,  and  Thater,  Circuit  Judges. 

Sanborn,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  Court^ 

In  the  absence  of  any  stipulation  with  reference  to  the  time  of  un- 
loading or  discharge  in  a  charter  of  a  vessel,  is  the  charterer  liable  to 
the  owner  of  the  ship  for  damages  for  her  detention  caused  by  a  strike 
of  his  laborers  and  such  subsequent  intimidation  and  violence  on  their 
part  as  prevent  other  willing  workmen  from  supplying  their  places? 
If  so,  is  the  finding  of  the  Court  below,  that  the  appellee  used  reason- 
able diligence  to  discharge  these  vessels,  but  was  delayed  without  its 
fault  by  the  intimidation  and  violence  of  the  strikers,  warranted  by  the 
evidence  in  these  cases  ?  These  are  the  questions  presented  by  these 
appeals. 

Demurrage,  strictly  speaking,  can  be  recovered  only  when  it  is  ex- 
pressly reserved  by  the  charter  or  bill  of  lading.  Gage  v,  Morse,  12 
Allen,  410  ;  The  J.  £.  Owen,  54  Fed.  185, 186.  But  one  who  charters 
a  vessel,  under  a  contract  that  is  silent  as  to  the  time  of  unloading  and 
discharge,  contracts  by  implication  that  he  will  unload  and  discharge 
her  within  a  reasonable  time  or  with  reasonable  diligence.  Cross  v. 
Beard,  26  N.  Y.  85,  89 ;  Fulton  v.  Blake,  9  Fed.  Cas.  993,  995  (No. 
5,153)  ;  The  J.  E.  Owen,  54  Fed.  185  ;  Burrill  w.  Crossman,  16  C.  C.  A. 
881,  69  Fed.  747 ;  The  M.  S.  Bacon  v.  Erie  &  W.  Transp.  Co.,  3  Fed. 
344 ;  Whitehouse  t;.  Halstead,  90  III.  95,  98 ;  Henley  v.  Ice  Co.,  14 
Blatchf.  522,  Fed.  Cas.  No.  6,364;  Finney  v.  Railway  Co.,  14  Fed. 
171;  Houge  v.  Woodrufif,  19  Fed.  136;  Fish  v.  One  Hundred  and 
Fifty  Tons  of  Brown  Stone,  20  Fed.  201 ;  Gronn  v.  Woodruff,  19  Fed. 
143 ;  The  Z.  L.  Adams,  26  Fed.  655,  656  ;  The  Elida,  31  Fed.  420; 
The  William  Marshall,  29  Fed.  328 ;  The  Mary  Riley  v.  Three  Thou- 
sand Railroad  Ties,  38  Fed.  254 ;  Riley  v.  A  Cai^o  of  Iron  Pipes,  40 
Fed.  605 ;  Bellatty  v.  Curtis,  41  Fed.  479,  480 ;  Taylor  v.  Railway  Ca, 

1  A  portion  of  the  opinionB  in  which  flome  of  the  Uneta  are  diBcumed  ib  omitted.  / 
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L.  R.  1  C.  P.  885 ;  Barmester  v.  Hodgson,  2  Camp.  488 ;  Ford  v. 
Ck>te8worth,  L.  R.  4  Q.  B.  127,  L.  R.  5  Q.  B.  544;  Hick  v.  Rod- 
ocanacbt,   [1891]   2  Q.   B.   628,   638,  638,  646;    Rajmond,   [1891] 
1  Reports,  125,   129,    133,    134;    Postlethwaite  v.  Freeland,  5  App. 
Cas.   599,   621,   622.    These  libels  seek  damages  for  the  breach    of 
this  implied  contract    Where  the  time  for  the  discharge  of  the  vessel 
is  stipulated,  or  is  definitely  fixed  by  the  charter  or  bill  of  lading, 
so  that  it  can  be  calculated  beforehand,  the  charterer  thereby  agrees 
absolutely  to  discharge  her  within  that  time,  and  he  takes  the  risk  of 
all  unforeseen  circumstances.      ''  He  bears  the  risk  of  delay  arising 
from  the  crowded  state  of  the  place  at  which  the  ship  is  to  load  or 
discharge  (Randall  v.  Lynch,  2  Camp.  352) ;  or  from  frost  (Barret  r. 
Button,  4  Camp.  333),  or  bad  weather  (Thiis  v.  Byers,  1  Q.  B.  DIt. 
244),  preventing  access  to  the  vessel ;  or  fh>m  acts  of  the  government 
of  the  place  prohibiting  export,  or  preventing  communication  with  the 
ship  (Barker  v.  Hodgson,  3  Maule  &  S.  267 ;  Bright  v.  Page,  3  Bos. 
A  P.  295,  note).     And  it  is  immaterial  that  the  ship-owner,  also,  is 
prevented  from  doing  his  part  of  the  work  within  the  agreed  time, 
unless  he  is  in  fault    The  charterer  takes  the  risk."    Carv.  Carr.  by 
Sea,  §§  610,  611 ;  Davis  v.  Wallace,  7  Fed.  Cas.  182  (No.  3,657) ; 
Railroad  Co.  v.  Northaro,  19  Fed.  Cas.  492  (No.  11,090) ;  Williams  v. 
Theobald,  15  Fed.  465,  471 ;  Hanson  v.  Railroad  Co.,  31  Fed.  297; 
Sixteen  Hundred  Tons  of  Nitrate  of  Soda  v.  McLeod,  10  C.  C.  A.  115, 
61  Fed.  849  ;  Burrill  v.  Crossman,  16  C.  C.  A.  381,  69  Fed.  747,  752. 

Over  the  principles  of  law  which  we  have  stated  there  is  no  dispute. 
The  controversy  is  over  the  effect,  upon  the  contracts  in  these  cases, 
of  the  established  fact  that  the  customary  time  for  the  discharge  of  a 
cargo  of  coal  at  the  port  of  West  Superior  was  two  daj^s.  It  was  con- 
ceded that,  in  the  absence  of  proof  of  this  customary  time  of  discharge 
at  that  port,  these  contracts  must  fall  under  the  first  class  of  cases  to 
which  we  have  adverted,  and  that  the  only  question  would  be  whether 
or  not  the  appellee  discharged  the  vessels  within  a  reasonable  time, 
under  all  the  circumstances  of  the  case.  The  contention  of  counsel  for 
the  appellants  is  that  the  fact  that  such  vessels  were  customarily  dis- 
charged at  that  port  in  two  days  removes  these  cases  from  the  first, 
and  ranges  them  in  the  second,  class  of  cases,  to  which  we  have  re- 
ferred. The  position  is,  in  effect,  that  proof  of  the  customary  time  of 
discharge  excludes  from  the  consideration  of  the  court  every  other  fact 
and  circumstance  bearing  upon  the  reasonableness  of  the  time  of  the 
discbarge  of  these  vessels,  and  upon  the  reasonableness  of  the  dili- 
gence of  the  appellee,  and  converts  these  contracts  from  agreements  to 
unload  the  ships  with  reasonable  diligence  into  absolute  obligations  of 
the  appellee  to  discbarge  the  vessels  in  two  days,  regardless  of  every 
unforeseen  chance  and  circumstance.  The  argument  is:  One  who  con- 
tracts to  unload  a  vessel  within  a  fixed  time  takes  the  risk  of  all  un- 
foreseen circumstances.  The  custom  of  the  port  of  delivery  is  by 
implication  a  part  of  every  contract  of  affreightment.    Therefore,  one 
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who  makes  a  contract  for  the  service  of  a  yessel,  which  is  silent  as  to 
the  time  of  her  discharge^  enters  into  an  absolute  obligation  to  dis- 
charge her  within  the  customary  time  at  her  port  of  delivery,  and 
takes  the  risk  of  every  unforeseen  obstacle  and  accident  Is  it,  how- 
ever, true,  that  the  custom  of  the  port  becomes  by  implication  a  part 
of  such  a  contract,  any  more  than  every  other  fact  and  circumstance 
does  which  directly  bears  upon  the  reasonableness  of  the  diligence  of 
charterer?  The  customary  time  for  the  discharge  of  vessels  at  any 
port  is  necessarily  the  time  within  which  they  are  discharged  under 
ordinary  circumstances.  Given  the  ordinary  circumstances,  and  the 
customary  time  becomes  the  reasonable  time,  and,  in  that  way,  the 
key  to  the  construction  of  the  contract  Under  such  circumstances,  — 
that  is,  under  ordinary  circumstances, — where  the  consignee,  by  the 
exercise  of  reasonable  diligence,  might  discharge  the  vessel  in  the 
customary  time,  he  has  been  properly  held  liable  for  detention  beyond 
that  time;  and  Courts,  in  discussing  such  cases,  have  sometimes  said 
that  there  was  an  implied  agreement  in  the  contract  that  the  charterer 
would  not  delay  the  boat  beyond  the  usual  time  of  discharge  in  the 
port  of  delivery.  On  the  other  hand,  where  long  delay  has  resulted 
from  compliance  with  the  custom  of  a  port  for  vessels  to  take  their 
turns  at  a  dock,  and  the  consignee  could  not,  with  reasonable  diligence, 
have  avoided  this  delay,  the  Courts  have  often  held  that  he  was  not 
liable  therefor. 

The  cases  relied  upon  by  counsel  for  the  appellants  belong  to  one  or 
the  other  of  these  classea  Higgins  v.  Steamship  Co.,  3  Blatchf.  282, 
284,  Fed.  Cas.  No.  6,469,  illustrates  the  former  class.  The  custom 
of  the  port  was  for  boats  to  unload  in  turn.  There  were  no  extraor- 
dinary circumstances  suspending  the  operation  of  the  custom.  The 
turn  of  libellant's  boat  came,  and  the  consignee  delayed  it  until  another 
boat,  over  which  it  had  the  preference,  had  been  brought  to  the  dock 
and  unloaded.  The  defendant  was  held  liable  for  this  delay.  To  the 
same  effect  are  Whitehonse  v.  Halstead,  90  111.  95,  100 ;  The  Nether 
Holme,  50  Fed.  434 ;  The  Z.  L.  Adams,  26  Fed.  655.  Burmester  v. 
Hodgson,  2  Camp.  488,  is  an  illustration  of  the  other  class  of  cases. 
In  that  case  a  ship  was  delayed  68  days,  on  account  of  the  crowded 
condition  of  the  docks,  before  it  could  get  its  turn.  The  custom  of  the 
port,  however,  was  for  vessels  to  take  their  turns  in  unloading.  The 
Court  held  that  the  extraordinary  circumstance  of  the  overcrowded 
condition  of  the  docks  excused  the  consignee  from  unloading  within  the 
time  required  under  ordinary  circumstances,  and  that  he  was  not  liable 
for  the  detention  of  the  vessel  until  it  could  be  unloaded  in  its  turn. 
To  the  same  effect  are  The  Glover,  10  Fed.  Cas.  501  (No.  5,488) ; 
Bellatty  v.  Curtis,  41  Fed.  479 ;  The  J.  £.  Owen,  54  Fed.  185 ;  Bart- 
lett  V.  A  Cargo  of  Lumber,  41  Fed.  890 ;  The  Mary  Riley  v.  Three 
Thousand  Railroad  Ties,  38  Fed.  254,  255 ;  The  M.  S.  Bacon  v.  Erie 
as  W.  Transp.  Co.,  8  Fed.  344;  Gronn  v.  Woodruff,  19  Fed.  143; 
The  Elida,  31  Fed.  420 ;  Fish  v.  One  Hundred  and  Fifty  Tons  of 
Brown  Stone,  20  Fed.  201. 
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Every  one  of  the  cases  last  cited  proves,  apon  careful  examinatioDy 
to  be  an  authority  against  the  appellant.  It  is  clear  tliat  in  each  of 
them  more  than  the  customary  or  usual  time  was  taken  to  dischai^ge 
the  Tessel,  but  in  each  the  Court  considered  the  extraordinary  circum- 
stance that  the  port  was  overcrowded  with  vessels,  and  the  custom  of 
taking  turns,  and  held  that,  in  view  of  all  the  facts  and  circumstances, 
the  charterer  or  consignee  was  excused  for  the  delay,  because  the  time 
used  for  unloading  was  reasonable,  although  it  was  longer  than  the 
customary  time  under  ordinary  circumstances.  We  have  failed  to  find 
any  decision  among  the  cases  cited  by  counsel  for  the  appellants  to  the 
effect  that  the  custom  of  a  port  excludes  other  facts  and  circumstances 
from  consideration  in  determining  the  reasonableness  of  the  time  of 
the  boat's  discharge  or  of  the  diligence  of  the  charterer.  The  decisions 
and  opinions  to  which  he  referred  amount  to  nothing  more  than  this : 
that  when  a  ship  is  to  be  unloaded,  under  ordinary  circumstances,  the 
customary  method  and  the  customary  time  in  its  port  of  delivery  prove 
the  reasonable  method  and  the  reasonable  time,  and  measure  the 
liability  for  detention,  in  the  absence  of  countervailing  evidence.  But, 
suppose  that  the  circumstances  are  extraordinary;  suppose  that  the 
threats  of  reckless  men  and  the  violence  of  mobs  suspend  the  operation 
of  every  custom  of  a  port,  and  hold  willing  laborers  and  anxious  dock 
owners  alike  in  enforced  idleness  and  utter  helplessness  for  da3's ;  is 
the  customary  time  for  the  discharge  of  a  vessel  under  ordinary  cir- 
cumstances the  reasonable  time  under  such  circumstances?  Shall  the 
reasonableness  of  the  time  within  which  a  charterer  is  required  to  un- 
load a  vessel  under  such  circumstances  be  measured  by  a  consideration 
of  ordinary  circumstances  onl}-,  or  by  a  consideration  of  all  the  actual 
facts  and  circumstances  at  the  time  he  was  required  to  unload  her? 
This  is  the  real  question  in  these  cases. 

It  is  not  a  new  question.  It  has  been  carefhlly  and  exhaustively 
considered  in  the  English  courts.  In  Burmester  v.  Hodgson,  9tq)ray 
Chief  Justice  Mansfield  said  that,  in  a  case  where  no  time  was  fixed 
by  the  contract,  the  law  could  only  raise  an  implied  promise  to  dis- 
cbarge the  ship  in  the  usual  and  customary  time  for  unloading  such  a 
cargo.  But  his  decision  in  that  very  case  was  that  the  extraordinary 
circumstance  that  the  docks  were  overcrowded  excused  the  consignee 
for  a  delay  of  40  days  bej'ond  the  customary  time  under  ordinary  cir- 
cumstances. In  Ford  v.  Cotesworth,  L.  R.  4  Q.  B.  127,  L.  R.  5  Q.  B. 
544,  the  charter  party  provided  that  the  cargo  was  to  be  delivered  in 
the  usual  and  customary  manner,  but  nothing  was  said  about  time. 
The  cargo  could  not  be  landed  until  7  days  beyond  the  customary  time 
on  account  of  a  threat  of  bombardment  Lord  Chief  Justice  Cockbum 
directed  the  jury  that,  the  charter  party  being  silent  as  to  the  time  for 
unloading,  there  arose  an  implied  contract  on  the  part  of  the  freighter 
to  unload  and  discharge  within  a  reasonable  time,  and  that  the  question 
whether  the  time  occupied  was  reasonable  or  unreasonable  was  to  be 
Judged  with  reference  to  the  means  and  facilities  available,  and  the 
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regulations  and  course  of  business  at  the  port.  The  jury  found  that 
there  was  no  unreasonable  delay.  The  judgment  on  this  finding  was 
afl^med  in  both  the  Court  of  Queen's  Bench  and  the  Exchequer  Cham- 
ber, on  the  ground  that  the  reasonableness  of  the  time  occupied  in  un- 
loading must  be  determined,  not  with  reference  to  the  ordinary,  but  with 
reference  to  the  actual,  circumstances  which  attended  the  unloading. 
These  decisions  were  rendered,  too,  it  will  be  noticed,  in  a  case  in 
which  the  chai*ter  party  expressly  stipulated  that  the  delivery  should 
be  in  the  usual  and  customary  manner.  The  general  proposition,  that, 
where  no  time  is  fixed  for  unloading,  it  is  the  charterer's  duty  to  un- 
load in  the  usual  or  customarj*  time,  was  emphatically  denied  in  this 
case  by  the  Court  of  Queen's  Bench  (L.  R.  4  Q.  B.  127),  and  by  Lord 
Blackburn  in  Postlethwaite  v.  Freeland,  5  App.  Cas.  621.  In  the  latter 
case,  the  charter  party  provided  that  "  the  cargo  is  to  be  discharged 
with  all  despatch  according  to  the  custom  of  the  port"  The  ship  was 
detained  ^5  days  on  account  of  the  number  of  ships  at  the  port  of 
delivery  awaiting  discharge.     Lord  Blackburn  said  : 

*'  In  Taylor  v.  Railway  Co.,  L.  R.  1  C.  P.  386,  it  was  laid  down  that 
a  *•  reasonable  time '  meant  what  was  reasonable  under  all  the  circum- 
stances. Byles,  J.,  there  says :  ^  My  Brother  Hayes  treats  '^  ordinary 
time  "  and  ^'  reasonable  time  "  as  meaning  the  same  thing ;  but  I  think 
^*'  reasonable  time  "  means  a  reasonable  time,  looking  at  all  the  circum- 
stances of  the  case.  The  delay  in  this  case  was  an  accident,  so  far  as 
the  defendants  were  concerned,  entirely  beyond  their  control,  and 
therefore  I  think  they  are  not  liable.'  This  is,  I  think,  right,  and 
applicable  to  the  present  case." 

In  Hick  V.  Rodocanachi,  L.  R.  2  Q.  B.  626,  683,  638,  646,  the 
owner  of  a  ship  sued  for  damages  for  detention  caused  by  a  strike  of 
dock  laborers.  The  charter  party  was  silent  as  to  the  time  of  unload- 
ing. The  time  occupied  in  actually  unloading  the  ship  was  6  days, 
but,  after  the  consignees  had  proceeded  with  the  work  3  days,  they 
were  interrupted,  and  prevented  by  the  strike  from  continuing  it,  for 
30  days.  The  trial  court  held  the  consignees  liable  for  the  delay,  on 
the  ground  that  their  implied  contract  was  to  discharge  in  a  reasonable 
time  under  ordinarj'  circumstances.  In  1891  the  consignees  presented 
this  case  to  the  Court  of  Appeals,  and  argued  that  the  reasonableness  of 
the  time  for  unloading  must  be  considered  with  reference  to  the  actual 
facts  and  circumstances  at  the  time  of  the  unloading,  and  not  in  view 
of  the  ordinary  circumstances  only,  and  the  customary  time  of  unload- 
ing. The  Court  of  Appeals  reversed  the  judgment  below,  and  so  held. 
Its  decision  was  subsequently  reviewed  and  affirmed  by  the  House  of 
Lords  in  Hick  v.  Raymond,  1  Reports,  125,  129,  133,  134.  Careful 
reviews  of  all  the  English  authorities,  and  exhaustive  discussions  of 
this  question  upon  principle,  will  be  found  in  the  opinions  of  the 
learned  judges  in  this  case  at  the  pages  of  the  report  to  which  we  have 
referred.  We  refrain  from  quotations.  The  decisions  to  which  we 
have  adverted  put  the  question  under  consideration  forever  at  rest  in 
the  English  courts. 
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A  careful  examination  of  the  dedsiona  of  many  of  the  Americma 
coarta  haa  failed  to  oonvinoe  oa  that  they  have  eyer  taken  a  diflTerent 
yiew.    In  many  of  the  opiniona  it  ia  said  that,  where  the  charter  i» 
ailent  aa  to  the  time  of  onloading,  the  charterer  or  conaignee  ia  boand 
U>  discharge  the  veaael  ^Mn  a  reasonable  time  according  to  the  coatom 
of  the  port";  bat  when  the  decisions  actaally  rendered  in  the  cases  in 
which  these  opinions  were  delivered  are  examined,  it  is  plain  that  the 
learned  judges  who  used  this  expression  did  not  mean  that  the  char- 
terer was  bound  to  discharge  the  vessel  in  the  customary  time^  regard- 
less of  its  reasonableness.     All  the  American  decisions  show  thal^ 
whether  a  custom  of  the  port  is  proved  or  not,  all  the  facta  and  cir- 
cumstances, ordinary  and  extraordinary,  which  existed  at  the  time  of 
the  unloading,  have  been  uniformly  considered  in  determining  the 
reasonableness  of  the  time  of  discharge.    Thus,  in  the  early  case  of 
Cross  V.  Beard,  26  N.  Y.  85,  decided  in  1862,  in  which  no  customary 
time  was  proved,  it  was  held  that  a  storm  on  one  of  the  lakes  and  an 
accidental  break  in  a  canal,  which  caused  a  fleet  of  vessels  to  come  to 
a  port  together  that  would  otherwise  have  come  singly,  and  thereby 
delayed  the  discharge  of  plaintiflTs  vessel,  would  warrant  the  Jury  in 
finding  that  the  consignees  were  without  ftiult,  and  that  they  discharged 
the  boat  in  a  reasonable  time.    Judge  Dbmio  said : 

**  In  such  cases  the  defendant  is  not  charged  for  the  payment  of  a 
sum  pursuant  to  the  terms  of  a  contract,  but  for  general  damages  for 
the  breach  of  his  implied  agreement.  This  involves  a  greater  or  lesa 
degree  of  delinquency,  and  it  Would,  therefore,  be  unreasonable  to  hold 
the  defendant  responsible,  if  he  was  able  to  show  that  it  waa  in  no 
respect  his  fault  that  there  was  a  delay  in  loading  or  unloading  the 
vessel.'' 

In  Fulton  t;.  Blake,  5  Biss.  871,  9  Fed.  Caa.  998  (No.  5,168),  the 
proof  was  that  the  customary  time  for  fhmlshing  a  vessel  with  a  dock 
for  unloading,  at  Chicago,  waa  one  day.  The  libeUant's  vessel  was 
delayed  five  days.  But  Judge  Blodgett  held  that  the  fact  that  one  of 
of  the  defendant's  docks  had  been  injured  by  the  great  Chicago  fire, 
and  that  an  unusual  number  of  vessels  had  arrived  for  the  consignees 
at  the  same  time,  without  their  fault,  relieved  them  from  liability  for 
the  delay.    He  said : 

'*  What  should  be  deemed  a  reasonable  time  must  always  be  a 
question  of  fact,  to  be  determined  by  the  circumstances  of  each  case. 
.  .  .  Admitting  that,  under  ordinary  circumstances,  the  respondent 
would  have  been  bound  to  furnish  the  vessel  with  a  dock  within  one 
day  after  notice,  there  were  extraordinary  circurastancea,  controlling 
all  persons  doing  business  in  this  city  at  that  time,  to  such  an  extent, 
at  least,  aa  absolves  respondents  from  the  consequences  of  the  delay  J 
charged  in  this  libel.'' 

These  cases  illustrate  the  current  of  the  American  decisions.  They 
apply  the  same  rules  of  law  to  these  contracts  when  a  customary  time 
of  diacharge  ia  proved  that  they  do  when  no  custom  is  established,  and 
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the  test  of  the  liability  of  the  charterer  for  the  delay  is  the  reasonable* 
ness  of  the  time  occupied  in  unloading,  in  view  of  all  the  existing  facts 
and  circumstances  at  that  time.  Any  other  rule  would  contradict  and 
destroy  itself.  It  is  settled  that  the  obligation  of  the  charterer  is  to 
unload  the  ship  in  a  reasonable  time.  Our  reason  teaches  that  the 
time  that  is  reasonable  under  ordinary  circumstances — that  is,  the 
customary  time  —  is  always  unreasonable  under  extraordinary  circum- 
stances. If  the  extraordinary  circumstances  can  never  be  considered 
,  to  determine  the  reasonableness  of  the  time,  then  the  charterer  must 
.  always  unload  all  vessels  that  arrive  under  unusual  circumstances  in  an 
unreasonable  time.  If  there  was  authority  for  such  a  proposition,  we 
should  hesitate  long  before  adopting  it.    We  think  there  is  none. 

Our  conclusions,  founded,  as  we  believe,  upon  reason,  and  supported, 
as  we  think,  by  the  consensus  of  the  opinions  of  the  Courts  of  England 
and  America,  are : 

1.  Where  the  charter  of  a  ship  is  silent  as  to  the  time  of  unloading 
and  discharge,  there  is  no  implied  agreement  that  the  charterer  will 
unload  or  discharge  her  in  the  customary  time  at  the  port  of  delivery, 
regardless  of  all  extraordinary  circumstances  and  unforeseen  obstacles. 

2.  The  implied  contract  is  to  unload  and  discharge  her  in  such  time 
as  is  reasonable,  in  view  of  all  the  existing  facts  and  circumstances, 
ordinary  and  extraordinar}*,  legitimately  bearing  upon  that  question  at 
the  time  of  her  arrival  and  discharge. 

8.  This  implied  contract  to  discharge  the  vessel  in  a  reasonable 
time  is,  in  effect,  a  contract  to  discharge  her  with  reasonable  diligence. 

4.  The  burden  is  on  him  who  seeks  to  recover  damages  for  the 
delay  of  a  vessel,  under  such  a  contract,  to  prove  that  the  charterer 
did  not  exercise  reasonable  diligence  to  discharge  her,  under  the  actual 
circumstances  of  the  particular  case. 

5.  Proof  that  the  vessel  was  delayed  in  unloading  beyond  the  cus- 
tomary time  for  unloading  such  cargoes  at  the  port  of  her  delivery 
throws  upon  the  charterer  the  burden  of  excusing  the  delay  by  proof 
of  the  actual  circumstances  of  the  delivery  and  his  reasonable  diligence 
thereunder. 

In  support  of  these  propositions,  we  refer  to  the  authorities  cited 
at  the  opening  of  this  opinion,  and  to  the  following  analogous  cases, 
which  have  arisen  upon  claims  against  common  carriers  for  damages 
for  delays  in  transportation,  caused  by  strikes  and  accidents,  without 
their  fault:  Geismer  v.  Railroad  Co.,  102  N.  Y.563,  671,  7  N.  E.  828 ; 
Railroad  Co.  v,  Hazen,  84  111.  36,  38 ;  Railway  Co.  v.  HoUowell,  65 
Ind.  188,  195;  Railway  Co.  v.  Levi,  76  Tex.  337,  343,  13  S.  W.  191. 

The  evidence  amply  sustains  the  finding  of  the  Court  below  that  the 
appellee  exercised  reasonable  diligence  in  discharging  this  boat  in  the 
face  of  these  unforeseen  and  extraordinary  circumstances. 

The  suggestion  that  the  Reading  Company  might  have  resumed 
operations  earlier  by  hiring  the  men  who  had  discharged  themselves 
at  the  rate  of  50  cents,  instead  of  40  cents,  an  hour,  and  by  agreeing 
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not  to  prefer  other  workmen  as  employ^,  is  not  entitled  to  extended 
consideration.  The  market  rate  of  wages  for  men  of  this  class  was  40 
cents  an  hour.  That  was  the  rate  at  which  the  strikers  worked  witboat 
complaint  antil  they  abandoned  their  employment.  That  was  the  rate 
at  which  the  new  employes  were  paid.  The  exercise  of  reasonable 
diligence  does  not  require  an  employer  to  hire,  at  wages  25  per  cent 
above  the  market  rate,  a  set  of  men  who  have  abandoned  its  employ- 
ment, without  warning,  at  a  critical  time  in  the  conduct  of  its  opera- 
tions, and  banded  themselves  together  to  prevent,  by  intimidation  and 
violence,  other  workmen  from  carrying  on  its  legitimate  business,  nor 
does  it  require  such  an  employer  to  agree  not  to  prefer,  or  not  to  prefer 
in  fact,  faithful  and  willing  laborers,  at  going  wages,  as  its  employes, 
to  those  who  have  acted  in  this  way,  at  wages  25  per  cent  higher. 
There  is  nothing  in  Brown  v.  CerUin  Tons  of  Coal,  84  Fed.  918,  in 
conflict  with  these  views.^ 


GEORGE  W.  THOMAS,  Appellamt,   v.  JOSEPH   C.  HABTS- 

HORNE,  Rbspondknt. 

Kkw  Jxrskt  Court  op  Errors  and  Appkals,  Novxmbbr  Tsrii,  1888. 

IReported  in  46  New  Jeruy  Equity,  S15.] 

Reed,  J.  During  the  war  of  the  Revolution,  an  English  frigate, 
having  on  board  a  large  amount  of  specie,  sent  to  this  continent  to 
pay  the  British  troops,  sunk  in  the  East  river  in  deep  water.  The 
JSussar  was  the  name  of  the  ship,  and  the  amount  of  gold  coin  sup- 
posed to  have  gone  down  in  her  was  estimated  at  $4,800,000. 

Several  abortive  efforts  were  made,  from  time  to  time,  to  recover 
the  treasure.  On  the  Slst  of  May,  1880,  the  defendant,  Mr.  George 
W.  Thomas,  entered  into  an  agreement  with  the  secretary  of  the 
treasury  of  the  United  States,  by  the  terms  of  which  agreement  he, 
the  defendant,  was  permitted  to  search  for  this  treasure,  he  to  have, 
in  the  event  of  its  capture,  ninety  per  cent  of  the  treasure. 

The  prosecution  of  the  enterprise  required  boats,  machinery,  and 
men,  and  the  defendant  had  little  or  no  money  to  secure  them.  He 
obtained  moneys  in  different  amounts,  at  different  times,  from  a  number 
of  persons,  among  whom  was  the  complainant  below,  Mr.  Joseph  C. 
Hartshome, 

1  See  also  Dobell  v.  Green,  [1900]  I  Q.  B.  526 ;  Ljle  Shipping  Co.  v.  Cardiff,  [1900] 
S  Q.  B.  638;  Wood  v.  Keyser,  84  Fed.  Rep.  688;  87  Fed.  Rep.  (CCA.)  1007  ;  Corri- 
gan  V.  IroqnoiB  Farnace  Co.,  100  Fed.  Rep.  (C  C  A.)  870;  Dorchman  v.  Dann,  101 
Fed.  Rep.  606 ;  Hagerman  v,  Norton,  105  Fed.  Rep.  (C.  C  A.)  996 ;  Morgan  v.  Garfield 
A  Proctor  Coal  Co.,  113  Fed.  Rep.  520;  85  L.  R.  A.  623,  ». 
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The  understanding  between  Thomas  and  those  who  made  the  ad- 
yancements  was,  that  the  moneys  advanced  were  to  be  used  in  the 
work  required  to  dtscovcr  and  raise  the  sunken  gold.  To  each  one 
who  advanced  money  he  gave  a  writing,  of  which  the  following  is  a 
specimen : 

^' Whbhbas,  I,  George  W.  Thomas,  of  the  borough  of  Hackettstown^ 
county  of  Warren,  and  State  of  New  Jersey,  now  hold  a  contract  made 
to  me  by  the  Secretary  of  the  Treasury,  on  behalf  of  the  Government 
of  the  United  States  of  America,  by  which  contract  I  am  placed  and 
am  now  in  possession  of  the  remains  of  the  sunken  hull  of  the  Brit- 
ish frigate  Mussar^  with  all  the  treasure,  whether  in  silver  or  gold, 
now  or  heretofore  connected  with  said  sunken  hull,  and  lying  in  the 
£ast  River,  or  Long  Island  Sound,  near  Port  Morris,  and  State  of 
New  York ;  and 

^^  Whereas,  I  have  received  from  the  sum  of  dollars, 

the  receipt  whereof  I  hereby  acknowledge, 

'^  I  do  hereby  agree  that  I  will,  as  soon  as  I  recover  the  said  treas- 
ure, pay  to  the  said  the  sum  of  dollars,  with  no  delay  more 
than  will  be  necessary  to  convert  the  same  into  lawM  money  of  the 
United  States. 

^^  In  witness  whereof,  I  have  hereunto  set  my  name  this  day  of 

,  A.  D.  1888." 

The  respective  sums  to  be  repaid  were  fh>m  ten  to  fifteen  times 
greater  than  the  sums  advanced. 

On  October  16,  1882,  the  complainant  advanced  $5,000.  On  March 
2,  1888,  he  advanced  an  additional  $5,000.  On  May  18,  1888,  he 
advanced  another  $8,000,  which  last  sum  was  secured  by  a  chattel 
mortgi^e  on  the  scow  employed  by  Thomas  in  his  work.  The  work 
was  prosecuted  b}'  Thomas  during  all  the  seasons  of  year  when  practi- 
cable, until  January,  1884. 

Those  who  had  advanced  money  then  called  upon  Thomas  for  an 
account  of  the  amount  and  manner  in  which  the  moneys  had  been 
expended,  which  account  he  denied  their  right  to  require  of  him,  and 
which  account  he  refused  to  render. 

The  bill  in  this  case  was  then  filed  by  Hartshorne,  on  behalf  of  him- 
self and  others  who  had  advanced,  and  who  chose  to  come  in,  for  an 
account  of,  the  moneys  so  received  by  the  defendant.  The  Vice- 
chancellor  ordered  a  decree  that  an  account  be  taken. 

The  defendant,  upon  this  appeal,  contends,  that  he  is  not,  in  equity, 
required  to  give  an  account  of  the  moneys  advanced  to  him.  His 
counsel  insists,  that  his  contract  was  to  repay  a  much  larger  sum  than 
that  advanced  to  him  upon  the  happening  of  a  single  event,  namely, 
the  discovery  of  the  treasure. 

He  admits  that,  springing  out  of  the  contract  expressed  in  the 
written  stipulation,  there  was  an  incidental  obligation  resting  upon 
Thomas  to  proceed  with  reasonable  diligence  in  the  work  of  'rescaing 
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the  treasure.  Bat  he  contends,  that  so  long  as  the  work  oontinaed  no 
one  was  entitled  to  inquire  into  the  expenditure  of  the  money  ad- 
vanced. If  this  fully  expresses  the  extent  of  the  duty  thrown  upon 
Thomas,  then  it  clearly  appears  that,  at  the  moment  when  the  bill  was 
filed,  there  was  no  right  upon  the  part  of  Hartshome  to  call  for  an 
account 

Up  to  that  date  the  work  had  proceeded  with  all  practicable  expedi- 
\  tion.    It  is  true  that  the  government  contract  was  subsequently  an- 

nulled, and  thus  Thomas  was  rendered  impotent  to  pursue  his  work, 
but  that  was  a  matter  arising  subsequently  to  the  original  institution 
of  this  suit 

It  may  be  admitted  that,  upon  the  discovery  of  this  treasure,  the 
only  right  of  those  advancing  the  sums  would  be  to  recover  the  sums 
stipulated  for  in  their  contracts.  I  also  think,  that  so  long  as  Thomas 
was  in  a  position  to  prosecute  and  do  the  work  with  reasonable  dili- 
gence and  economy,  Hartshome  and  others  had  no  right  to  recover 
the  unexpended  portion  of  the  moneys  advanced.  Nevertheless,  it 
seems  clear,  that  the  nature  of  the  contract  and  the  character  of  the 
event  upon  which  the  complainant  was  entitled  to  receive  the  larger 
amount,  gave  him  a  right  to  be  informed  of  the  rapidity  and  methods^  J 
in  which  the  money  was  being  used  to  bring  about  the  important  final 
event 

By  the  terms  of  the  contract  the  complainant  could  only  realize 
anything  upon  the  success  of  the  search  for  the  gold.  Without  the 
money  advanced  by  Hartshome  and  others,  the  search  was  impracti- 
cable. It  was  clearly  understood  and  implied  that  the  money  would 
be  used  for  the  purposes  of  the  search.  At  what  period  of  time,  if 
ever,  the  search  was  likely  to  be  successful,  was  always  uncertain, 
and  became  more  and  still  more  dubious  as  time  advanced.  The 
chances  of  a  successful  termination  of  the  work  were  dependent  upon 
the  length  of  the  period  during  which  it  could  be  continued,  and  that 
was  dependent  upon  the  ability  of  Thomas  to  raise  money,  and  upon 
the  economy  and  judgment  with  which  the  money  raised  was  applied. 
So,  the  complainant  was  entitled,  not  only  to  have  tlie  work  continued, 
but  entitled  to  know  that  the  fund  on  hand  had  been  and  was  being 
so  dealt  with  that  the  work  was  likely  to  be  continued  the  greatest 
m  possible  length  of  time. 

I  In  addition,  it  may  be  remarked,  that  there  was  no  certainty  how 

:  long  Thomas  would  be  able  to  continue  the  work  by  means  of  future 

I  advances  which  he  might  receive. 

!  He  was,  at  frequent  intervals,  applying  to  those  who  had  already 

put  money  into  the  venture  for  more  money,  upon  the  ground  that  his 
need  of  funds  was  urgent 

This  was  a  strong  inducement  to  risk  more  money  to '  save  that 
which  had  already  been  staked  upon  the  result 

This  was  an  additional  reason  why  these  persons  should  know  what 
had  become  of  the  moneys  already  advanced. 


'I 
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I  think,  then,  that  there  was  existing  a  right  to  an  acoonnting  at 
the  time  of  filing  the  original  bill. 

But  it  did  not  follow,  from  the  existence  of  a  right  to  an  aoooont, 
that  the  balance  found  to  be  due  upon  such  accounting  should  be 
turned  over  to  the  complainant.  It  is  clear,  that,  if  it  appears  that 
the  work  had  been  prosecuted  with  reasonable  diligence  and  economy, 
the  unexpended  balance  of  moneys  advanced  could  not  be  diverted 
from  the  further  prosecution  of  the  venture. 

But  a  new  phase  was  given  to  the  cause  during  its  progress.  A 
supplemental  bill  was  filed,  setting  up  a  fact  arising  subsequent 
to  the  filing  of  the  original  bill,  namely,  the  fact  of  the  cancellation 
of  the  contract  of  Thomas  with  the  government.  The  ground  upon 
which  the  cancellation  was  determined  by  the  government,  or  the 
Justice  or  injustice  of  that  act  toward  Thomas,  we  cannot  enter  into ; 
that  is  a  matter  resting  between  the  government  and  Thomas.  The 
fact  exists  that  the  right  to  proceed  with  the  work  under  the  govern- 
ment was  extinguished.  This  fact,  taken  along  with  the  other  facts 
set  out  and  proved  in  the  cause,  shows  that  the  further  prosecution 
of  the  work  became  practically  impossible  to  Thomas. 

In  this  posture  of  affairs,  it  seems  clear  that  the  balance  remaining 
unexpended  could  not  be  applied  to  the  purpose  for  which  it  was  ad- 
vanced, and  the  only  equitable  recipients  of  such  balance  are  those 
who  made  the  advancements. 

For  the  purpose  of  ascertaining  such  unexpended  balance,  the  decree 
for  an  account,  made  below,  is  correct ;  but  in  taking  such  an  account, 
in  the  Judgment  of  the  Court,  the  sum  of  $5,000,  which  appears  to 
have  been  advanced  by  Thomas  as  a  special  loan,  and  for  which 
security  was  taken  by  way  of  chattel  mortgage,  should  be  exdnded 
from  the  moneys  for  which  defendant  should  account. 

In  this  respect  the  decree  below  should  be  modified.^ 


KoTB.  — The  civil  law  started  from  a  principle  opposite  to  that  of  the 
oommon  law,  and  the  modern  codes  contain  provisions  excusing  an  obligor 
from  liability  for  not  performing  his  obligation  if  performance  was  prevented 
by  rii  major  or  casualty.  The  provisions  of  the  French  civil  code  for  the 
general  principle  and  for  particalar  applications  are  contained  in  Arts.  1148, 
1302,  1647, 1783, 1929,  1964.  These  provisions  have  been  largely  copied  in 
the  codes  of  other  countries:  Italy,  Arts.  1226,  1298, 1504,  1589,  1845,  1868; 
Spain,  Arts.  1105, 1182,  etseq.,  1487,  1488,  1568, 1766, 1784;  Portugal,  Arts. 
705,  717, 1608,  1436, 1422 ;  Holland,  Arts.  1282,  1480,  1646,  1601,  1745,  1748 ; 
Switzerland,  Arts.  116, 118,  145,  254,  486-488 ;  Chili,  1566,  1670-1680, 1862, 
1947,  2242,  2230;  Mexico,  1463-1465,  1442  et  $eq.,  2878, 2975,  2976.  See  also 
La.  Rev.  C.  C.  Art.  1933,  Engster  v.  West,  35  La.'  Ann.  119. 

The  provisions  of  the  Grerman  BUrgerliches  Gesetzbnch  are  somewhat 
diiferent    See  §§  265,  275,  280  et  seq.,  285,  287,  291,  323,  425,  815. 

The  doctrine  of  the  G(erman  law  before  the  enactment  of  the  BUrgerliches 

1  Compare  Whincap  v.  Hoghes,  L.  B.  6  C.  P.  7S;  Pinkbam  v.  Libbey,  98  Me.  67ft. 
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Gesetzbuch  it  shown  in  the  following  paraphrase  of  §|  264,  815,  of  Wind- 
Bcheid*B  Lehrbnch  des  Pandektenrechts : 

Impotaibilitj  of  performanoe  is  divided  into  original  and  saperrening  impooribility. 

I.  Original  is  divided  into 

a.  Objective,  which  is  a  defence,  though  the  obligor  knew  of  the  impoan- 

bilitj. 
6.  Subjective,  in  which  case  the  obligor  most  pay  a  money  equivalent  though 

he  did  not  know  of  the  impossibilitj  when  he  entered  into  the  contract. 

In  ease  of  objective  impossibility,  however,  the  obligor  is  bound  to  make  good  to 
the  obligee,  if  the  latter  did  not  know  of  the  impossibility  when  the  contract  was 
made,  all  damage  which  the  latter  has  incurred  by  acting  on  the  basis  that  there  wss 
a  valid  contract.  If  the  impossibility  is  only  partial,  the  contract  is  only  partially 
invalid.  Knowledge  of  the  impossibility  in  this  case  binds  the  obligor  to  make  good 
the  whole  performance.  Subsequent  termination  of  the  impossibility  makes  the  con- 
tract valid  only  if  such  termination  wss  founded  in  the  nature  of  the  impossibili^ — 
not  if  it  was  accidentsL 


2.    Supervening. 

It  is  not  important  whether  it  is  subjective  or  objective,  but  only  whether  it  has 
happened  because  of  any  fault  of  the  obligor.  If  not,  he  is  free,  and  need  only  per^ 
form  whatever  may  remain  still  possible  or  give  up  instead  of  the  object  due  whatever 
the  event  causing  the  impossibility  may  have  given  him.  If  the  impossibility  was 
due  to  the  obligor's  fault,  he  is  bound  to  pay  a  money  equivalent,  less  any  gain  the 
obligee  has  made  by  the  impossibility.    It  is  further  to  be  observed  : 

a.  The  obligor  may  by  express  contract  or  by  statute  be  liable  for  impossibility, 

«.  e.  take  the  risk. 
6.  If  performance  is  possible  only  at  a  disproportionate  sacrifice,  the  obligor  is 

only  bound  for  the  real  value  of  the  performance. 

If  the  question  is  whether  the  supervening  impossibility  is  due  to  the  fault  of  the 
obligor,  the  main  rules  are  : 

1.  If  the  impossibility  is  due  to  the  debtor's  fraud,  he  is  always  chargeable. 

2.  If  due  to  his  gross  negligence,  he  is  also  chargeable. 

3.  If  due  to  ordinary  negligence,  he  is  always  chargeable  if  he  is  accustomed  to 

use  greater  care  in  his  own  affairs. 
4   Aside  from  the  cases  included  under  (3)  it  is  the  rule  that  the  debtor  is  charge- 
able if  the  impossibility  is  due  to  ordinary  negligence,  but  this  rule  is  subject 
to  exception. 
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CHAPTER  VI. 

ILLEGAL  CONTRACTS. 


SECTION  I. 
CONTRACTS  IN  RESTRAINT  OF  TRADE.1 


MITCHELL  V.  REYNOLDS. 

Iv  THE  King's  Bench,  Hil^let  Term,  171L 

[RtjwrUd  in  I  Peere  WaUams,  181.] 

Debt  upon  a  bond.  The  defendant  prayed  oyer  of  the  condition, 
which  recited,  that  whereas  the  defendant  had  assigned  to  the  plaintiff 
a  lease  of  a  messuage  and  bakehouse  in  Liquorpond  Street,  in  the  parish 
of  St.  Andrew's,  Halborn,  for  the  term  of  five  years :  now  if  the  defend- 
ant should  not  exercise  the  trade  of  a  baker  within  that  parish,  during 
the  said  term,  or,  in  case  he  did,  should  within  three  days  after  proof 
thereof  made,  pay  to  the  plaintiff  the  sum  of  fifty  pounds,  then  the  said 
obligation  to  be  void.  Quibus  lectia  and  auditis^  he  pleaded,  that  he 
was  a  baker  by  trade,  that  he  had  served  an  apprenticeship  to  it,  ratione 
ct^us  the  said  bond  was  void  in  law,  per  quad  he  did  trade,  prout  ei 
bene  licuit    Whereupon  the  plaintiff  demurred  in  law. 

And  now,  after  this  matter  had  been  several  times  argued  at  the  bar, 
Parker,  C.  J. ,  delivered  the  resolution  of  the  court. 

The  general  question  upon  this  record  is,  whether  this  bond,  being 
made  in  restraint  of  trade,  be  good? 

And  we  are  all  of  opinion,  that  a  special  consideration  being  set 
forth  in  the  condition,  which  shows  it  was  reasonable  for  the  parties  to 
enter  into  it,  the  fame  is  good ;  and  that  the  true  distinction  of  this 
case  is,  not  between  promises  and  bonds,  but  between  contracts  with 
and  without  consideration  ;  and  that  wherever  a  sufficient  consideration 
appears  to  make  it  a  proper  and  useful  contract,  and  such  as  cannot  be 
set  aside  without  injury  to  a  fair  contractor,  it  ought  to  be  maintained ; 
but  with  this  constant  diversity,  viz.  where  the  restraint  is  general  not 
to  exercise  a  trade  throughout  the  kingdom,  and  where  it  is  limited  to  a 

^  The  cases  on  this  subject  are  well  collected  and  classified  in  Wjman's  Caset  oa 
Bestxamt  of  Trade,  125  et  mq. 
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pAiticaUr  place ;  for  the  former  of  these  mast  be  void,  being  of  no 
benefit  to  either  party,  and  only  oppressive,  as  shall  be  shown  by  and 
by. 

The  resolutions  of  the  books  upon  these  contracts  seeming  to  dis- 
agree, I  will  endeavor  to  state  the  law  upon  this  head,  and  to  recon- 
cile the  Jarring  opinions;  in  order  whereunto,  I  shall  proceed  in  the 
following  method. 

1st,  Give  a  general  view  of  the  cases  relating  to  the  restraint  of 
trade. 

2dly,  Make  some  observations  ftom  them. 

8dly,  Show  the  reasons  of  the  differences  which  are  to  be  foond  in 
these  cases ;  and 

4thly,  Apply  the  whole  to  the  case  at  bar. 

As  to  the  cases,  they  are  either  first,  of  involuntary  contracts,  against, 
or  without,  a  man's  own  consent ;  or  secondly,  of  voluntary  restraints 
by  agreement  of  the  parties. 

Involuntary  restraints  may  be  reduced  nnder  these  heads. 

1st,  Grants  or  charters  from  the  crown. 

2dly,  Customs. 

Sdly,  By-laws. 

Grants  or  charters  Anom  the  crown  may  be, 

1st,  A  new  charter  of  incorporation  to  trade  generally,  exclusive  of 
all  others,  and  this  is  void.    8  Co.  121. 

2dly,  A  grant  to  particular  persons  for  the  sole  exercise  of  any  known 
trade ;  and  this  is  void,  because  it  is  a  monopoly,  and  against  the  policy 
of  the  common  law,  and  contrary  to  Magna  Charta.     11  Ca  84. 

8dly,  A  grant  of  the  sole  use  of  a  new  invented  art,  and  this  is  good, 
being  indulged  for  the  encouragement  of  ingenuity ;  but  this  is  tied  up 
by  the  statute  of  21  Jac.  1,  cap.  3,  sect.  6,  to  the  term  of  fourteen  years ; 
for  after  that  time  it  is  presumed  to  be  a  known  trade,  and  to  have 
spread  itself  among  the  people. 

Restraints  by  custom  are  of  three  sorts. 

1st,  Such  as  are  for  the  benefit  of  some  particular  persons,  who  are 
alleged  to  use  a  trade  for  the  advantage  of  a  community,  which  are 
good.  8  Co.  125 ;  Cro.  Eliz.  803 ;  1  Leon.  142 ;  Mich.  22  H.  6,  14; 
2  Bulst.  195 ;  1  Roll.  Abr.  561. 

2dly,  For  the  benefit  of  a  community  of  persons  who  are  not  alleged, 
but  supposed  to  use  the  trade,  in  order  to  exclude  foreigners.  Dyer, 
279,  b;  W.  Jones,  162;  8  Co.  121 ;  11  Co.  52;  Carter,  68,  114,  held 
good. 

8dly,  A  custom  may  be  good  to  restrain  a  trade  in  a  particular  place, 
though  none  are  either  supposed  or  alleged  to  use  it ;  as  in  the  case  of 
Rippon.     Register,  105,  106. 

Restraints  of  trade  by  by-laws  are  these  several  ways. 

1st,  To  exclude  foreigners;  and  this  is  good,  if  only  to  enforce  a 
precedent  custom  by  a  penalty.  Carter,  68,  114;  8  Co.  125,  But 
where  there  is  no  precedent  custom,  such  by-law  is  void.     1  BolL  Abr. 
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864 ;  Hob.  210 ;  1  Bulst.  11 ;  8  Eeb.  808.  But  the  caae  in  Eeble  is 
misreported ;  for  there  the  defendants  did  not  plead  a  custom  to  ex- 
clude foreigners,  but  only  generally  to  make  by-laws,  which  was  the 
ground  of  the  resolution  in  that  case. 

2dly,  All  by-laws  made  to  cramp  trade  in  general,  are  void.  Moor, 
576;  2  Inst.  47;  1  Bnlst.  11. 

8dly,  By-laws  made  to  restrain  trade,  in  order  to  the  better  govern- 
ment and  regulation  of  it,  are  good,  in  some  cases  (viz.),  if  they  are 
for  the  benefit  of  the  place,  and  to  avoid  public  inconveniences, 
nuisances,  &c.  Or  for  the  advantage  of  the  trade,  and  improvement  of 
the  commodity.  Sid.  284 ;  Raym.  288 ;  2  Eeb.  27,  878,  and  5  Co.  62, 
b,  which  last  is  upon  the  by-law  for  bringing  all  broadcloth  to  Black- 
well-Hall,  there  to  be  viewed  and  marked,  and  to  pay  a  penny  per 
piece  for  marking :  this  was  held  a  reasonable  by-law ;  and  indeed  it 
seems  to  be  only  a  fixing  of  the  market ;  for  one  end  of  all  markets  is, 
that  the  commodity  may  be  viewed;  but  then  they  must  not  make 
people  pa}'  unreasonably  for  the  liberty  of  trading  there. 

In  2  Eeb.  809,  the  case  is  upon  a  by-law  for  restraining  silk-throwsters 
firom  using  more  than  such  a  certain  number  of  spindles,  and  there  the 
by-law  would  have  been  good,  if  the  reasons  given  for  it  had  been 
true. 

Voluntary  restraints  by  agreement  of  the  parties,  are  either, 

1st,  General,  or 

2dly,  Particular,  as  to  places  or  persons. 

General  restraints  are  all  void,  whether  by  bond,  covenant,  or 
promise,  Ac,  with  or  without  consideration,  and  whether  it  be  of  the 
party's  own  trade,  or  not     Gro.  Jac.  596  ;  2  Bulst  186 ;  Allen,  67. 

Particular  restraints  are  either,  Ist,  without  consideration,  all  which 
are  void  by  what  sort  of  contract  soever  created.  2  H.  5,  5 ;  Moor, 
116,  242 ;  2  Leon.  210 ;  Cro.  Eliz.  872  ;  Noy,  98 ;  Owen,  143  ;  2  Eeb. 
877 ;  March,  191 ;  Show.  2  (not  well  reported)  ;  2  Saund.  155. 

Or  2dly,  particular  restraints  are  with  consideration. 

Where  a  contract  for  restraint  of  trade  appears  to  be  made  upon  a 
good  and  adequate  consideration,  so  as  to  make  it  a  proper  and  useful 
contract,  it  is  good.  2  Bulst  136 ;  Rogers  v.  Parry.  Though  that 
case  is  wrong  reported,  as  it  appears  by  the  roll  which  I  have  caused 
to  be  searched,  it  is  B.  R.  Trin.,  11  Jac.  1,  Rot  223.  And  there  solu- 
tion of  the  judges  was  not  grounded  upon  its  being  a  particular  re- 
straint, but  upon  its  being  a  particular  restraint  with  a  consideration, 
and  the  stress  lies  on  the  words,  as  the  case  is  here,  though,  as  they 
stand  in  the  book,  they  do  not  seem  material.  Noy,  98 ;  W.  Jones,  13 
Cro.  Jac.  596.  In  that  case,  all  the  reasons  are  clearly  stated,  and, 
indeed,  all  the  books,  when  carefully  examined,  seem  to  concur  in  the 
distinction  of  restraints  general,  and  restraints  particular,  with  or  with- 
out consideration,  which  stands  upon  very  good  foundation ;  VoUnH 
nan  Jit  if^urxa  ;  a  man  may,  upon  a  valuable  consideration,  by  his  own 
consent,  and  for  his  own  profit,  give  over  his  trade ;  and  part  with  it  to 
another  in  a  particular  place. 
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Palm.  172;  Bragg  v.  Staoner.  The  entering  upon  the  trade,  and 
not  whether  the  right  of  action  accmed  by  bond,  promise,  or  ooTenant, 
was  the  consideration  in  that  case. 

Vide  March's  Rep.  77,  but  more  particularly  Alien's,  67,  where  there 
is  a  very  remarkable  case,  which  lays  down  this  distinction,  and  pots 
it  upon  the  consideration  and  reason  of  the  thing. 

Seconcll}',  I  come  now  to  make  some  observations  that  may  be  useful 
in  the  understanding  of  these  cases.     And  they  are, 

Ist,  That  to  obtain  the  sole  exercise  of  an}*  known  trade  throughoat 
England,  is  a  complete  monopoly,  and  against  the  policy  of  the  law. 

2dly,  That  when  restrained  to  particular  places  or  persons  (if  lawfully 
and  fairly  obtained)  the  same  is  not  a  monopoly. 

Sdly,  That  since  these  restraints  may  be  by  custom,  and  costom  mnst 
have  a  good  foundation,  therefore  the  thing  is  not  absolutely,  and  in 
itself,  unlawful. 

4th]y,  That  it  Is  lawful  upon  good  consideration,  for  a  man  to  part 
with  his  trade. 

5thly,  That  since  actions  upon  the  case  are  actions  injitriarum^  it  has 
been  always  held,  that  such  actions  will  lie  for  a  man's  using  a  trade 
contrary  to  custom,  or  his  own  agreement;  for  there  be  uses  it 
injuriously. 

6thly,  That  where  the  law  allows  a  restraint  of  trade,  it  is  not  unlaw- 
ful to  enforce  it  with  a  penalty. 

7thly,  That  no  man  can  contract  not  to  use  his  trade  at  all. 

8thly,  That  a  particular  restraint  is  not  good  without  Just  reason  and 
consideration. 

Thirdly,  I  proposed  to  give  the  reasons  of  the  differences  which  we 
find  in  the  cases ;  and  this  I  will  do, 

Ist,  With  respect  to  involuntary  restraints,  and 

2dly,  With  regard  to  such  restraints  as  are  voluntary. 

As  to  involuntary  restraints,  the  first  reason  why  such  of  these,  as 
are  created  by  grants  and  charters  from  the  Crown  and  bj^-laws,  generally 
are  void,  is  drawn  from  the  encouragement  which  the  law  gives  to  trade 
and  honest  industry^  and  that  they  are  contrary  to  the  liberty  of  subject 

2dly,  Another  reason  is  drawn  from  Magna  Charta,  which  is  infringed 
by  these  acts  of  power;  the  statute  says,  nullus  liber  homo^  Ac, 
disseisetur  de  libera  teiiemento  vel  libertatibua^  vel  liberie  coneuetudini- 
bu8  suiSy  d;c.,  and  these  words  have  been  always  taken  to  extend  to 
freedom  of  trade. 

But  none  of  the  cases  of  customs,  by-laws  to  enforce  these  customs, 
and  patents  for  the  sole  use  of  a  new  invented  art,  are  within  any  of 
these  reasons ;  for  here  no  man  is  abridged  of  bis  liberty,  or  disseised 
of  his  freehold ;  a  custom  is  lex  loci^  and  foreigners  have  no  pretence 
of  right  in  a  particular  society,  exempt  from  the  laws  of  that  society ; 
and  as  to  new  invented  arts,  no  body  can  be  said  to  have  a  right  to 
that  which  was  not  in  being  before ;  and  therefore  it  is  but  a  reason- 
able reward  to  ingenuity  and  uncommon  industry. 
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I  shall  show  the  reason  of  the  differences  in  the  cases  of  voluntary 
restraint, 

1st,  Negatively. 

2dly,  Affirmatively. 

Ist,  Negatively ;  the  true  reason  of  the  disallowance  of  these  in  any 
case,  is  never  drawn  from  Magna  Charta ;  for  a  man  ma}-,  voluntarily, 
and  by  his  own  act,  put  himself  out  of  the  possession  of  his  freehold ; 
he  may  sell  it,  or  give  it  away  at  his  pleasure. 

2dly,  Neither  is  it  a  reason  against  them,  that  they  are  contrary  to 
the  liberty  of  the  subject ;  for  a  man  may,  by  his  own  consent,  for  a 
valuable  consideration,  part  with  his  liberty ;  as  in  the  case  of  a  cove- 
nant not  to  erect  a  mill  upon  his  own  lands.  J.  Jones,  13  ;  Mich.  4  ; 
Ed.  8,  57.  And  when  any  of  these  are  at  an}*  time  mentioned  as 
reasons  upon  the  head  of  voluntary  restraints,  they  are  to  be  taken  only 
as  general  instances  of  the  favor  and  indulgence  of  the  law  to  trade 
and  industry. 

Sdl}',  It  is  not  a  reason  against  them,  that  they  are  against  law,  I 
mean,  in  a  proper  sense,  for  in  an  improper  sense  they  are. 

All  the  instances  of  conditions  against  law  in  a  proper  sense  are  re- 
ducible under  one  of  these  heads. 

1st,  Either  to  do  something  that  is  malum  in  «6,  or  malum  prohibi- 
tum ;  1  Inst.  206. 

2dly,  To  omit  the  doing  of  something  that  is  a  duty.  Palm.  172  ;  Hob. 
12  ;  Norton  v,  Sims. 

8dly,  To  encourage  such  crimes  and  omissions.  Fitzherb.  tit.  Obliga- 
tion ;  18  Bro.  tit.  Obligation  ;  84  Dyer,  118. 

Such  conditions  as  these,  the  law  will  always,  and  without  any  regard 
to  circumstances,  defeat,  being  concerned  to  remove  all  temptations 
and  inducements  to  those  crimes ;  and  therefore,  as  in  1  Inst  206,  a 
feoffment  shall  be  absolute  for  an  unlawful  condition,  and  a  bond  void. 
But  from  hence  I  would  infer, 

1st,  That  where  there  may  be  a  way  found  out  to  perform  the  condi- 
tion, without  a  breach  of  the  law,  it  shall  be  good.  Hob.  12 ;  Gro. 
Car.  22 ;  Perk.  228. 

2dly,  That  all  things  prohibited  by  law,  may  be  restrained  by  condi- 
tion ;  and  therefore  these  particular  restraints  of  trade,  not  being 
against  law,  in  a  proper  sense,  as  being  neither  mala  in  se,  nor  mala 
prohibita^  and  the  law  allowing  them  in  some  instances,  as  in  those  of 
customs  and  assumpsits,  they  may  be  restrained  by  condition. 

2dly,  Affirmatively  ;  the  true  reasons  of  the  distinction  upon  which  the 
judgments  in  these  cases  of  voluntary  restraints  are  founded  are,  1st, 
the  mischief  which  may  arise  from  them,  Ist,  to  the  party,  by  the  losa 
of  his  livelihood,  and  the  subsistence  of  his  family ;  2dly,  to  the  public^ 
by  depriving  it  of  an  useful  member. 

Another  reason  is,  the  great  abuses  these  voluntary  restraints  are 
liable  to ;  as  for  instance,  from  cor]x>rations,  who  are  perpetually  labor- 
ing for  exclusive  advantages  in  trade,  and  to  reduce  it  into  as  few  hands 
VOL.  II. — : 
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AS  possible ;  u  likewise  fh>iii  masters,  who  are  apt  to  give  their  appren- 
tices much  vexation  on  this  account,  and  to  use  many  indirect  practices 
to  procure  such  bonds  from  them,  lest  they  should  prejudice  them  in 
their  custom,  when  thej  come  to  set  up  for  themselves. 

ddly.  Because  in  a  great  many  instances,  they  can  be  of  no  use  to  the 
obligee ;  which  holds  in  all  cases  of  general  restraint  throughout  Eng- 
land ;  for  what  does  it  signify  to  a  tradesman  in  London,  what  another 
does  at  Newcastle?  and  surely  it  would  be  unreasonable  to  fix  a  cer- 
tain loss  on  one  side,  without  any  benefit  to  the  other.  The  Roman 
law  would  not  enforce  such  contracts  by  an  action.  See  Puif.^  lib.  5, 
a  2,  sect  8,  21  H.  7,  20. 

4thly,  The  fourth  reason  is  in  favor  of  these  contracts,  and  is,  that 
there  may  happen  instances  wherein  they  may  be  useful  and  beneflciaU 
as  to  prevent  a  town  from  being  over-stocked  with  any  particular  trade; 
or  in  case  of  an  old  man,  who  finding  himself  under  such  circumstances 
either  of  body  or  mind,  as  that  he  is  likely  to  be  a  loser  by  continuing 
his  trade,  in  this  case  it  will  be  better  for  him  to  part  with  it  for  a  con- 
sideration, that  by  selling  his  custom,  he  may  procure  to  himself  a  live- 
lihood, which  he  might  probably  have  lost,  by  trading  longer. 

5thly,  The  law  is  not  so  unreasonable,  as  to  set  aside  a  man's  own 
agreement  for  fear  of  an  uncertain  injury  to  him,  and  fix  a  certain 
damage  upon  another;  as  it  must  do,  if  contracts  with  a  consideration 
#ere  made  void.  Barrow  v.  Wood,  March  Bep.  77;  Mich.  7  £d.  3, 
65 ;  Allen,  67  ;  8  Co.  121. 

But  here  it  may  be  made  a  question,  that  suppose  it  does  not  appear 
whether  or  no  the  contract  be  made  upon  good  consideration,  or  be 
merely  injurious  and  oppressive,  what  shall  be  done  in  this  case? 

Responsive.  I  do  not  see  why  that  should  not  be  shown  by  pleading ; 
though  certainly  the  law  might  be  settled  either  way  without  prejudice ; 
but  as  it  now  stands  the  rule  is,  that  wherever  such  contract  stat  indif- 
/erenter,  and  for  ought  appears,  may  be  either  good  or  bad,  the  law  pre- 
sumes it  primd  facie  to  be  bad,  and  that  for  these  reasons : 

1st,  In  favor  of  trade  and  honest  industry. 

2dly,  For  that  there  plainly  appears  a  mischief,  but  the  benefit  (if  any) 
can  be  only  presumed  ;  and  in  that  case,  the  presumptive  benefit  shall 
be  over-borne  by  the  apparent  mischief. 

ddly,  For  that  the  mischief  (as  I  have  shown  before)  is  not  only 
private,  but  public. 

4thly,  There  is  a  sort  of  presumption,  that  it  is  not  of  any  benefit  to  the 
obligee  himself,  because,  it  being  a  general  mischief  to  the  public,  every- 
body is  aflfected  thereby ;  for  it  is  to  be  observed,  that  though  it  be  not 
shown  to  be  the  party's  trade  or  livelihood,  or  that  he  had  no  estate  to 
subsist  on,  yet  all  the  books  condemn  those  bonds,  on  that  reason  (viz.), 

1  The  inttances  there  mentioned  are.  that  if  any  should  a^ree  not  to  wash  their 
hands,  or  change  their  h'nen,  for  such  a  time,  there  conld  be  no  need  to  troable  a  mag- 
istrate on  the  breach  of  snch  agreements,  which  would  tend  to  no  consequence  when 
pot  in  execution. 
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M  taking  away  the  obligor's  livelihood,  which  proves  that  the  law  pre- 
sumes it ;  and  this  presumption  answers  all  the  difficalties  that  are  to 
be  found  in  the  books. 

As  Ist^  That  all  contracts,  where  there  is  a  bare  restraint  of  trade  and 
no  more,  must  be  void ;  but  this  taking  place,  only  where  the  considera- 
tion is  not  shown,  can  be  no  reason  why,  in  cases  where  the  special 
matter  appears,  so  as  to  make  it  a  reasonable  and  useful  contract,  it 
should  not  be  good ;  for  there  the  presumption  is  excluded,  and  there- 
fore the  courts  of  justice  will  enforce  these  latter  contracts,  but  not 
the  former. 

2dly,  It  answers  the  objection,  that  a  bond  does  not  want  a  considera- 
tion, but  is  a  perfect  contract  without  it ;  for  the  law  allows  no  action 
on  a  nudum  pactum^  but  every  contract  must  have  a  consideration, 
either  expressed,  as  in  assumpsits,  or  implied,  as  in  bonds  and  cove- 
nants, but  these  latter,  though  they  are  perfect  as  to  the  form,  yet  may 
be  void  as  to  the  matter ;  as  in  a  covenant  to  stand  seised,  which  is 
void  without  a. consideration,  though  it  be  a  complete  and  perfect  deed. 

8dly,  It  shows  why  a  contract  not  to  trade  in  any  part  of  England, 
though  with  consideration,  is  void ;  for  there  is  something  more  than 
a  presumption  against  it,  because  it  can  never  be  useful  to  any  man  to 
restrain  another  from  trading  in  all  places,  though  it  may  be,  to  re- 
strain him  from  trading  in  some,  unless  he  intends  a  monopoly,  which 
is  a  crime. 

4thly,  This  shows  why  promises  in  restraint  of  trade  have  been  held 
good ;  for  in  those  contracts,  it  is  always  necessary  to  show  the  con- 
sideration, so  that  the  presumption  of  injury  could  not  take  place,  but 
it  must  be  governed  by  the  special  matter  shown.  And  it  also  accounts 
not  only  for  all  the  resolutions,  but  even  all  the  expressions  that  are 
used  in  our  books  in  these  cases ;  it  at  least  excuses  the  vehemence  of 
JuDGB  Hall  in  2  H.  5,  fol.  quinto ;  for  suppose  (as  the  case  seems  to 
be)  a  poor  weaver,  having  just  met  with  a  great  loss,  should,  in  a  fit 
of  passion  and  concern,  be  exclaiming  against  his  trade,  and  declare, 
that  he  would  not  follow  it  any  more,  &c.,  at  which  instant,  some 
designing  fellow  should  work  him  up  to  such  a  pitch,  as,  for  a  trifling 
matter,  to  give  a  bond  not  to  work  at  it  again,  and  afterwards,  when 
the  necessities  of  his  family,  and  the  cries  of  his  children,  send  him  to 
the  loom,  should  take  advantage  of  the  forfeiture,  and  put  the  bond  in 
•nit;  I  must  own,  I  think  this  such  a  piece  of  villainy,  as  is  hard  to  And 
a  name  for ;  and  therefore  cannot  but  approve  of  the  indignation  that 
Judge  expressed,  though  not  his  manner^  of  expressing  it  Surely  it 
is  not  fit  that  such  unreasonaLle  mischievous  contracts  should  be 
oountenancedf  much  less  executed  by  a  court  of  justice. 

As  to  the  general  indefinite  distinction  made  between  bonds  and 
promises  in  this  case,  it  is  in  plain  words  this,  that  the  agreement 

^  Hall  expressed  liimself  thus :  A  ma  intent  Tons  puree  arer  demnrre  ear  Inj  qne 
le  obligation  est  Totd,  eo  qne  le  condition  eet  encountre  common  ley,  Ac,  per  Diea  li 
It  plaintiff  foil  1^,  il  ina  al  prison  taaq;  il  nst  hit  fine  aa  Boy. 
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itself  is  good,  bat  when  it  is  redaoed  into  the  form  of  a  bond,  it  imme- 
diately becomes  void ;  but  for  what  reason,  see  3  Ley.  241.  Now  a  bond 
may  be  considered  two  ways,  either  as  a  secnrity,  or  as  a  compensa- 
tion; and 

1st,  Why  should  it  be  void  as  a  security?  Can  a  man  be  bound  too 
fast  firom  doing  an  injury?  which  I  have  proved  the  using  of  a  trade 
contrary  to  custom  or  promise,  to  be. 

2dly,  Why  should  it  be  void  as  a  compensation  ?  Is  there  any  reason 
why  parties  of  tail  age,  and  capable  of  contracting,  may  not  settle  the 
qiuinium  of  damages  for  such  an  injury?    Bract  lib.  3,  c.  2,  sect.  4. 

It  would  be  very  strange,  that  the  law  of  England  that  delights 
so  much  in  certainty,  should  make  a  contract  void,  when  reduced  to 
certainty,  which  was  good,  when  loose  and  uncertain;  the  cases  in 
March's  Rep.  77,  191,  and  also  Show.  2,  are  but  indifferently  reported, 
and  not  warranted  by  the  authorities  they  build  upon. 

Ist  Objection.  In  a  bond  the  whole  penalty  is  to  be  recovered,  but 
in  assumpsit  only  the  damages. 

Response.   This  objection  holds  equally  against  all  bonds  whatever. 

2d  Objection.  Another  objection  was,  that  this  is  like  the  case  of 
an  infant,  who  may  make  a  promise  but  not  a  bond,  or  that  of  a  sheriff 
who  cannot  take  a  bond  for  fees. 

Response.  The  case  of  an  infant  stands  on  another  reason  (viz.), 
a  general  disability  to  make  a  deed ;  but  here  both  parties  are  capable ; 
neither  is  it  the  nature  of  the  bond,  but  merely  the  incapacity  of  the 
infant,  which  makes  a  bond  by  him  void,  since  Uiere  a  surety  would  be 
liable ;  but  it  is  otherwise  here. 

Also  the  case  of  a  sheriff  is  very  different ;  for  at  common  law  he 
could  take  nothing  for  doing  his  duty,  but  the  statute  has  given  him 
certain  fees ;  but  he  can  neither  take  more,  not  a  chance  for  more,  than 
Uiat  allows  him. 

8d  Objection.  It  was  further  objected,  that  a  promise  is  good,  and 
a  bond  void,  because  the  former  leaves  the  matter  more  at  large  to  be 
tried  by  a  Jury ;  but  what  is  there  to  be  tried  by  a  Jury  in  this  case  ? 

Response,  Ist.  It  is  to  be  tried  whether  upon  consideration  of  the 
circumstances  the  contract  be  good  or  not?  and  that  is  matter  of  law, 
not  fit  for  a  jury  to  determine. 

2dly,  It  is  to  ascertain  the  damages ;  but  cui  bono  (say  they)  should 
that  be  done?  is  it  for  the  benefit  of  the  obligor? 

Response.  Certainly  it  may  be  necessary  on  that  account  for  these 
reasons : 

1st,  A  bond  is  more  favorable  contract  for  him  than  a  promise ;  for 
the  penalty  is  a  re-purchase  of  his  trade  ascertained  before  hand,  and 
on  payment  thereof  he  shall  have  it  again ;  he  may  rather  choose  to  be 
bound  not  to  do  it  under  a  pcnalt}-,  than  not  to  do  it  all. 

2dly,  However  it  be,  it  is  his  own  act. 

3dly,  He  can  suffer  only  by  his  knavery,  and  surely  courts  of  Justice 
are  not  concerned  lest  a  man  should  pay  too  dear  for  being  a  knave. 
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4thl3',  Restraints  by  custom  may  (as  I  have  proved)  be  enforced  with 
penalties  which  are  imposed  without  the  party's  consent,  nay  by  the 
injured  party  without  the  concurrence  of  the  other;  and  if  so,  then  a 
fortiori  he  may  bind  himself  by  a  penalt3\ 

Objection.  It  may  perhaps  be  objected,  that  a  false  recital  of  a  con- 
sideration in  the  condition  may  subject  a  man  to  an  inconvenience, 
which  the  law  so  much  labors  to  prevent 

Response.  But  this  is  no  more  to  be  presumed  than  false  testimony, 
and  in  such  a  case,  I  should  think  the  defendant  might  aver  against  it ; 
for  though  the  rule  be,  that  a  man  is  estopped  from  averring  against 
anything  in  his  own  deed,  yet  that  is,  supposing  it  to  be  his  deed;  for 
where  it  is  void,  it  is  otherwise,  as  in  the  case  of  an  usurious  contract. 

The  application  of  this  to  the  case  at  bar  is  very  plain :  here  the  par- 
ticular circumstances  and  consideration  are  set  forth,  upon  which  the 
court  is  to  judge,  whether  it  be  a  reasonable  and  useful  contract 

The  plaintiff  took  a  baker's  house,  and  the  question  is,  whether  he 
or  the  defendant  shall  have  the  trade  of  this  neighborhood  ?  the  con- 
cern of  the  public  is  equal  on  both  sides. 

What  makes  this  the  more  reasonable  is,  that  the  restraint  is  exactly 
proportioned  to  the  consideration  (viz.),  the  term  of  five  years. 

To  conclude :  In  aU  restraints  of  trade,  where  nothing  more  appears, 
the  law  presumes  them  bad ;  but  if  the  circumstances  are  set  forth,  that 
presumption  is  excluded,  and  the  Court  is  to  judge  of  those  circum- 
stances, and  determine  accordingly ;  and  if  upon  them  it  appears  to  be 
a  just  and  honest  contract,  it  ought  to  be  maintained. 

For  these  reasons  we  are  of  opinion,  that  the  plaintiff  ought  to  have 
judgment 


JOHN  KINDLAN  COLLINS  v.  JAMES  LOCKE- 
In  the  Prtvt  Council,  July  5,  8,  26,  1879. 

[Reported  in  4  Appeal  Ca$e$,  674.] 

Th£  judgment  of  their  Lordships  was  delivered  by  Sir  Montague  E* 
Smith :  — 

The  action  in  which  this  apx)eal  has  been  brought  arises  out  of  a 
contract  entered  into  between  certain  persons  carrying  on  the  business 
of  stevedores  in  the  port  of  Melbourne  for  regulating  and  distributing, 
among  them  the  stevedoring  of  ships  in  that  port 

By  the  deed  which  contains  the  agreement,  the  four  parties  to  it, 
viz.,  the  firm  of  George  Washington  Kobbins  and  Francis  Robbins  Col- 
lins (the  defendant  in  the  action,  and  the  present  appellant),  Alfred 
John  Johnson,  and  Locke  (the  plaintiff,  and  the  respondent  in  this 
appeal),  covenanted  with  each  other,  first,  that  ^^as  between  the  par« 
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ties'*  Messrs  Robbins  should  *'  be  absolutely  entitled  to  the  bosineas 
of  stevedoring  all  ships  which  should  arrive  in  the  port  of  Melboame 
consigned  to  the  firm  of  Dalgety,  Blackwood,  &  Co^'  and  that  each  of 
the  other  parties  (using  the  words  above  cited  as  to  each)  should  be 
absolutely  entitled  to  the  business  of  stevedoring  all  ships  which  shoukl 
arrive  in  the  port  consigned  to  certain  other  flnns,  viz.,  the  defend- 
ant to  those  consigned  to  J.  H.  White  &  Co.,  Johnson  to  those  con- 
signed to  MacFarlane  &  Co.,  and  the  plaintiff  to  those  consigned  to 
Holmes,  White,  &  Co.,  R.  Towns  &  Co.,  and  King,  Meng,  &  Co.,  and  that 
the  parties  should  be  absolutely  entitled  for  their  own  use  to  the  profits 
arising  ft*om  such  stevedoring  respectively.  This  first  covenant  con- 
cludes as  follows :  "  And  neither  of  them  the  said  several  parties  hereto 
shall  not  (mc),  nor  will,  save  as  hereinafter  expressly  provided,  under- 
take  to  be  in  any  way  concerned  in  or  interfere  in  the  stevedoring,  either 
in  whole  or  in  part,  of  any  ship  or  vessel  consigned  to  any  of  the  said 
persons  or  firms  hereinbefore  particularly  mentioned  otherwise  than 
according  to  the  provision  in  that  behalf  hereinbefore  contained." 

The  second  and  third  clauses  of  the  deed  are  in  the  following 
terms:  — 

*^  2.  That  if  any  or  either  of  the  said  firms  hereinbefore  named 
shall^  refuse  to  allow  the  stevedoring  of  any  ship  or  ships  consigned 
to  them  to  be  done  by  the  party  who,  under  the  last  preceding  clause 
shall  be  entitled  thereto,  but  shall  require  any  other  or  others  of  the 
said  parties  hereto  to  do  the  stevedoring  thereof,  then  and  in  such 
case  such  party  so  required  shall  and  will  give  an  equivalent  to  the 
person  who  shall  lose  the  stevedoring  of  such  ship  or  ships,  such 
equivalent  to  be  determined,  in  case  of  disagreement  between  the 
parties,  by  two  disinterested  persons,  to  be  nominated  by  Mr.  James 
Allison  Crane,  and  an  umpire  to  be  named  by  such  arbitrators,  in  case 
they  disagree. 

^^  3.  That  the  stevedoring  of  all  ships  not  consigned  to  any  of  the 
hereinbefore  mentioned  firms  shall  be  taken  and  stevedored  in  the  fol- 
lowing order :  that  is  to  say,  the  first  ship  to  arrive  after  the  date 
hereof  to  be  stevedored  by  the  said  John  Kindlan  Collins,  the  second 
by  the  said  Francis  Bobbins,  the  third  by  the  said  George  Washington 
Robbins,  and  the  fourth  by  the  said  Alfred  Joseph  Johnson,  and  so  on 
in  such  order  during  the  continuance  of  these  presents,  it  being  ex- 
pressly agreed  that  the  said  James  Locke  shall  not  be  entitled  to  the 
stevedoring  of  any  ships  or  vessels  save  those  consigned  to  the  said 
firms  of  Holmes,  White,  &  Co.,  R.  Towns  &  Co.,  and  King,  Meng,  & 
.  Co." 

The  above  clauses  disclose  the  object  and  nature  of  the  contract^  but 
questions  arose  on  other  clauses  of  the  deed. 

The  fifth  clause  provides  that  if  any  of  the  firms  mentioned  in  the 
first  clause  should  cease  to  carry  on  business,  or  if  the  number  of  ships 
consigned  to  any  of  them  should  be  materially  diminished,  a  readjust- 
ment should  be  made  of  the  distribution  of  the  ships ;  and  in  case  any 
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Ann  should  cease  to  cany  on  business,  the  party  losmg  snch  firm 
should  be  entitled  to  make  a  selection  of  another  firm  in  Melbourne, 
subject  to  arbitration  in  case  of  disagreement 

The  9th  clause  is  a  covenant  for  the  payment  of  £1,000  as  liquidated 
damages  for  the  breach  of  any  of  the  covenants,  and  the  10th  contains 
a  provision  for  the  submission  of  disputes  to  arbitrators,  the  terms  of 
which  will  be  more  fully  referred  to  hereafter. 

R.  Towns  &  Co.,  one  of  the  firms  assigned  to  the  plaintiff,  was  dis- 
solved, and  a  new  firm,  Stewart,  Couch,  &  Co.,  succeeded  to  its 
business,  and  was  selected  by  the  plaintiff  under  the  clause  of  the  agree- 
ment above  referred  to. 

The  declaration,  after  setting  out  the  deed,  alleged  three  breaches. 
The  first  and  second  have  been  abandoned  by  the  plaintiff's  counsel, 
and  the  action  is  thus  reduced  to  the  last  breach.  The  averments 
which  precede  that  breach  allege  that  the  plaintiff  had  selected  Stewart, 
Conch,  &  Co.  in  the  place  of  R.  Towns  &  Co. ;  that  certain  ships  arrived 
in  Melbourne  consigned  to  Stewart,  Couch,  &  Co.,  and  that  although 
that  firm  did  not  refuse  to  allow  the  stevedoring  of  these  ships  to  be 
done  by  the  plaintiff,  yet  the  defendant  did  the  stevedoring  of  them, 
whereby  the  plaintiff  lost  the  profit  which  would  otherwise  have  accrued 
to  him. 

On  the  first  plea  nothing  arises.  The  second  denies  the  breaches. 
The  third  sets  out  the  arbitration  clause,  and  avers  that  no  arbitrators 
had  been  appointed,  nor  award  made.  The  fourth  sets  out  the  deed 
at  length,  and  avers  that  there  was  no  consideration  for  it,  save  as 
appears  by  the  deed ;  the  object  of  the  plea  being  to  raise  the  question 
that  the  deed  was  void  as  being  in  restraint  of  trade.  The  fifth  denies 
that  the  plaintiff  selected  Stewart,  Couch,  &  Co.  in  place  of  B.  Towns 
&  Co. ;  and  the  last  plea  avers  that  the  other  parties  to  the  deed  did 
not  agree  to  such  selection. 

The  plaintiff  demurred  to  the  third  and  fourth  pleas,  and  took  issue 
on  the  others. 

The  particulars  in  the  action  mentioned  three  ships  —  the  *^  Jason'' 
*' Clara,"  and  ^'Eastern  Monarch" — as  having  been  stevedored  by 
the  defendant  in  breach  of  the  agreement ;  but  it  has  been  admitted 
that  the  action  is  not  maintainable  in  respect  of  the  ^' Jason." 

The  evidence  given  at  the  trial  was  short  and  meagre.  The  follow- 
Ing  are  the  facts  appearing  upon  it,  so  far  as  they  are  material  to  the 
points  remaining  to  be  decided  upon  this  appeal:  — 

The  '^  Clara"  arrived  at  Melbourne  consigned  to  Stewart,  Couch,  & 
Co.  No  question  arises  upon  the  unloading,  which  was  done  by  the 
plaintiff.  The  ^' Clara"  then  passed  out  of  the  hands  of  Stewart, 
Couch,  &  Co.  into  those  of  Poole,  Picken,  &  Co.,  who  employed  the 
defendant  to  stevedore  her  for  the  outward  voyage,  which  he  did. 

The  ^'Eastern  Monarch"  also  arrived  at  Melbourne  consigned  to 
Stewart,  Couch,  &  Co.  The  defendant  both  loaded  and  unloaded  her. 
Stewart,  Couch,  &  Co.  had  nothing  to  do  with  the  stevedores.    This 
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ship  also  passed  into  the  hands  of  other  merchants,  viz.,  Bright  and  J. 
H.  White,  who  employed  the  defendant  to  load  her.  It  does  not 
appear  wlio  were  the  persons  who  employed  him  to  unload  the  ship. 

A  verdict  was  found  for  the  plaintifi^  with  the  following  damages : 
viz.,  £125  for  the  ''  Clara,"  and  £155  for  the  ''  Eastern  Monarch."  A 
rule  nisi  was  obtained  to  set  aside  the  verdict  and  enter  it  for  the 
defendant,  on  the  ground  that  the  third  plea  was  proved,  or  to  reduce 
the  damages  to  £20,  on  the  ground  that  under  the  terms  of  the  agree- 
ment the  plaintiff  was  only  entitled  to  recover  the  profit  of  unloading 
the  <'  Eastern  Monarch." 

The  other  points  referred  to  in  the  rule  relate  to  the  breaches  which 
are  now  abandoned. 

The  Supreme  Court,  after  argument,  discharged  the  above  rule,  and 
has  also  given  Judgment  for  the  plaintiff  upon  the  demurrers  to  the  third 
and  fourth  pleas. 

There  was  really  no  issue  in  fact  taken  upon  the  third  plea,  and  no 
verdict  could  properly  be  entered  upon  it.  The  question  on  it  is  raised 
by  the  demurrer. 

The  point  as  to  the  reduction  of  the  damages  depends  upon  what 
may  be  held  to  be  the  right  construction  of  the  agreement  It  was 
contended  on  this  point  by  the  defendant  that  the  agreement  was  con- 
fined to  the  work  done  for  ships  whilst  in  the  hands  of  those  who  were 
the  consignees  on  their  arrival  in  the  port ;  but  this  would  not  seem 
to  have  been  the  intention  of  the  parties,  to  be  gathered  from  the  gen- 
eral tenor  and  the  particular  language  of  the  agreement.  The  ships 
allotted  to  each  of  the  parties  are  "  those  which  shall  arrive  in  the  port 
of  Melbourne  consigned  to  particular  firms."  This  language  is  appar- 
ently used  to  describe  the  class  or  set  of  ships  to  which  each  party  is  to 
be  absolutely  entitled  until  their  next  departure  from  the  port 

The  agi*eement,  particularly  with  reference  to  clause  3,  seems  to  be 
an  attempt  to  make  provision  for  distributing  the  stevedoring  business 
of  all  ships  arriving  in  the  port  amongst  the  parties  to  the  deed,  and 
one  mode  adopted  for  ascertaining  the  set  or  class  of  ships  to  which 
each  is  to  be  entitled  is  by  reference  to  the  firms  to  which  ships  are  on 
arrival  consigned.  It  is  of  course  quite  usual,  and  is  shown  to  be  so 
by  the  evidence  given  in  the  case,  that  ships  should  be  chartered  or 
loaded  by  others  than  the  original  consignees ;  and  if  the  defendant's 
construction  of  the  agreement  were  correct,  it  would  follow  that  the 
parties  would  have  provided  only  for  the  unloading  of  ships  upon  which 
there  is  comparatively  little  profit,  and  would  in  many,  if  not  in  most 
cases,  have  left  out  of  their  agreement  the  larger  and  more  profitable 
business  of  loading  them  with  the  outward  cargoes. 

Their  Lordships,  therefore,  agree  with  the  judges  of  the  Supreme 
Court  in  the  construction  they  have  placed  upon  the  agreement  on  this 
point,  and  think  that  so  much  of  the  rule  as  prayed  for  a  reduction  of 
damages  was  rightly  discharged.  They  may,  however,  observe  here 
that  the  ^plaintiff,  who  insists  on  the  construction  which  enables  him,  if 
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the  action  is  otherwise  maintainable,  to  retain  the  fbll  amount  of  dam« 
ages  awarded  by  the  jury,  cannot  escape  from  the  effect  of  this  con- 
Btmction  upon  the  question  of  the  validity  of  the  agreement  with 
reference  to  the  objection  that  it  is  void  as  being  in  restraint  of  trade. 

That  question  arises  on  the  demurrer  to  the  fouith  plea. 

The  objects  which  this  agreement  has  in  view  are  to  parcel  out  the 
ftevedoring  business  of  the  port  amongst  the  parties  to  it,  and  so 
to  prevent  competition,  at  least  among  themselves,  and  also,  it  may 
be,  to  keep  up  the  price  to  be  paid  for  the  work.  Their  Lordships  are 
not  prepared  to  say  that  an  agreement  having  these  objects  is  invalid, 
if  carried  into  effect  by  proper  means,  —  that  is^by  provisions  reasonably 
necessary  for  the  purpose,  —  though  the  effect  of  them  might  be  to  create 
a  partial  restraint  upon  the  power  of  the  parties  to  exercise  their  trade. 

The  questions  for  consideration  appear  to  them  upon  the  authorities 
to  be,  whether  and  how  far  the  prohibitions  of  this  deed,  having  regard 
to  its  objects,  are  reasonable. 

The  numerous  cases  which  have  been  decided  on  this  subject  are 
collected  in  the  notes  to  Mitchel  t^.  Reynolds  in  the  first  volume  of 
Smith's  Leading  Cases.  It  may  be  gathered  from  them  that  agree- 
ments in  restraint  of  trade  are  against  public  policy  and  void,  unless 
the  restraint  they  impose  is  partial  only,  and  they  are  made  on  good 
consideration,  and  are  reasonable.  The  courts  are  not  disposed  to 
measure  the  adequacy  of  the  consideration,  if  a  real  and  bandjide  con- 
sideration exists,  and  the  modern  decisions  have  mostly  turned  on  the 
question  of  the  reasonableness  of  the  restraint  in  relation  to  the  objects 
of  the  contract.  It  was  said  by  Lord  Ellenborough,  in  delivering  the 
judgment  of  the  court  in  Gale  v.  Reed,  8  East,  86,  '^  The  restraint  on 
one  side  meant  to  be  enforced  should  in  reason  be  co-extensive  only 
with  the  benefits  meant  to  be  enjoyed  on  the  other/'  He  went  on  to 
say,  *^  As  the  carrying  the  restraint  fhrther  would  be  arbitrary  and  use- 
less between  the  parties,  a  construction  which  would  have  that  effect 
must  be  reluctantly  resorted  to ;  '*  and  for  that  reason  a  construction 
which  would  not  have  this  effect  was  given  to  the  particular  agreement 
in  that  case. 

In  the  case  of  Homer  v.  Graves,  7  Bing.  743,  Tindal,  C.  J.,  in  deliv- 
ering the  judgment  of  the  court,  said :  ^^  We  do  not  see  how  a  better 
test  can  be  applied  to  the  question,  whether  reasonable  or  not,  than  by 
considering  whether  the  restraint  is  such  only  as  to  afford  a  fair  protec- 
tion to  the  interests  of  the  party  in  favor  of  whom  it  is  given,  and  not 
so  large  as  to  interfere  with  the  interests  of  the  public.  Whatever 
restraint  is  larger  than  the  necessary  protection  of  the  party  can  be  of 
DO  benefit  to  either ;  it  can  only  be  oppressive,  and  if  oppressive,  it  is  in 
the  eye  of  the  law  unreasonable." 

The  law  as  to  the  reasonableness  of  the  restraint  in  contracts  of  this 
kind  was  very  fblly  considered  in  the  judgment  of  the  Court  of  Ex- 
chequer in  the  case  of  Mallan  and  Others  v.  May,  11  M.  &  W.  653. 
There,  by  a  deed  under  which  the  defendant  became  assistant  to  the 
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pUdntiflb  in  their  basinees  of  sargeon  dentisto,  he  ooTenanted  that  he 
would  not  cany  on  that  bosineas  in  London,  ^'  or  in  any  of  the  towns  or 
plaoea  in  England  or  Scotland  where  the  plaintiff^  might  have  been  prac- 
tising before  the  expiration  of  the  defendant's  service.**  The  dec- 
laration contained  two  breaches,  —  the  first  for  practising  in  London, 
the  second  for  practising  in  another  place  where  the  plaintiffs  had  prac- 
tised. The  court  adopted  the  principle  of  the  decision  in  Homer  v, 
Grayes,  7  Bing.  743;  and  holding  the  contract  to  be  divisible,  decided 
that  the  prohibition  against  practising  in  London  was  reasonable  and 
good,  but  that  the  covenant  against  practising  in  other  towns  and 
places  went  beyond  what^  the  protection  of  any  interests  of  the  plain- 
tiffs required,  and  was,  therefore,  an  unreasonable  restriction.  The 
court  accordingly  gave  judgment  for  the  plaintiff^  on  the  first  breach, 
and  for  the  defendant  on  the  second.  The  principles  on  which  this 
case  was  decided  were  upheld  by  the  Exchequer  Chamber  in  Price 
V,  Green,  16  M.  &  W.  846. 

Applying  the  rule  to  be  collected  from  the  authorities,  it  appears  to 
their  Lordships  that  the  provision  contained  in  the  second  clause  of  the 
deed,  viz.,  that  if  either  of  the  named  persons  should  refuse  to  allow  the 
stevedoring  of  any  ship  to  be  done  by  the  party  entitled  to  it  under  the 
first  clause,  and  should  require  one  of  the  other  parties  to  do  it,  such  party 
so  required  should  give  an  equivalent  to  the  party  who  lost  the  steve- 
doring, to  be  determined  by  arbitrators,  is  not  unreasonable,  since  it 
provides  in  a  fair  and  reasonable  way  for  each  party  obtaining  the 
benefit  of  the  stevedoring  of  the  ships  to  which  by  the  contract  he  was 
to  be  entitled.  Each  party  might  in  turn  derive  benefit  ftom  this 
clause,  and  one  of  the  four  firms  would  always  get  the  profit  of  the  ship 
stevedored,  though  the  work  might  be  done  by  another  of  them.  As 
regards  the  merchant,  also,  he  can  have  his  ship  stevedored  by  the 
party  whom  he  may  require  to  do  it ;  at  least  there  is  no  prohibition 
against  his  having  it  so  done. 

But  the  operation  of  the  covenant  at  the  end  of  the  first  clause,  upon 
which  the  third  breach  in  the  action  is  founded,  is  productive  of  wholly 
different  results.  That  covenant  is  only  modified*  by  clause  2  as  re* 
gards  the  original  consignees,  and  therefore  in  the  case  of  ships  passing 
out  of  the  hands  of  the  named  firms  to  which  they  were  consigned  on 
arrival,  and  being  chartered  or  loaded  by  other  merchants  (which  is  the 
present  case),  the  effect  of  the  covenant  is  that  as  to  such  ships,  if  the 
merchants  loading  them  should  not  choose  to  employ  the  party  to 
the  agreement  who,  as  between  themselves,  was  entitled  to  do  the  steve- 
doring, all  the  parties  to  the  agreement  are  deprived  of'the  work ;  in 
the  words  of  Mr.  Justice  Fellows,  such  ships  are,  ^^  so  to  speak,  tabooed 
to  them  all."  The  covenant  in  such  cases  restrains  three  of  the  four 
parties  to  the  agreement  from  exercising  their  trade,  without  giving 
any  profit  or  benefit  to  compensate  for  the  restriction  to  either  of  the 
four,  whilst  the  combination  they  have  thus  entered  into  is  obviously 
detrimental  to  the  public,  by  depriving  the  merchants  of  the  power  of 
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employing  any  of  these  parties,  who  are  probably  the  chief  stevedores 
of  the  port,  to  load  their  ships  unless  in  each  case  they  employ  the  one 
of  the  four  to  whom  the  ship,  as  between  themselves,  has  been  allotted, 
however  great  and  well  founded  their  objections  may  be  to  employ 
him.  Such  a  restriction  cannot  be  justified  upon  any  of  the  grounds  on 
which  partial  restraints  of  trade  have  been  supported.  It  is  entirely 
beyond  anything  the  legitimate  interests  of  the  parties  required,  and  is 
utterly  unprofitable  and  unnecessary,  at  least  for  any  purpose  that  can 
be  avowed. 

Tet  a  construction  of  the  clause  producing  the  above-mentioned  oon- 
•equences  is  that  on  which  the  plaintiff  insists,  and  on  which  he  is 
compelled  to  rely  to  sustain  his  only  remaining  breach.  He  is  not  in  a 
position  to  maintain  his  action  upon  the  second  clause  of  the  agreement, 
because  Stewart,  Couch,  &  Co.  did  not  refuse  to  employ  him  to  do  the 
work,  and  even  if  he  could  have  brought  his  case  within  that  clause, 
he  must  have  failed  in  this  action,  because,  as  was  rightly  held  by  the 
court  below  in  dealing  with  the  second  breach,  the  action  will  not  Ue 
under  clause  2  until  the  amount  of  the  equivalent  to  be  paid  has  been 
ascertained  in  the  manner  required  by  that  clause. 

The  part  of  the  agreement  which  is  open  to  objection,  though  differing 
in  its  circumstances  and  in  the  degree  of  the  restraint  which  it  imposes 
on  the  freedom  of  trade,  is  not  distinguishable  in  its  nature  from  that 
which  was  held  to  be  void  in  Hilton  v.  Eckersley,  6  E.  &  B.  47 ;  ibid. 
67 ;  whilst  it  cannot  be  justified  on  the  ground  upon  which  Mr.  Justice 
Erie  (who  differed  fh>m  the  majority  of  the  court)  thought  the  contract 
in  that  case  might  be  supported,  viz.,  that  it  might  be  necessary  for 
the  protection  of  the  lawful  interests  of  the  parties.  The  object  of  the 
contracting  parties  in  that  case  was  to  protect  their  interests  as  mas- 
ters against  combinations  of  workmen  by  an  agreement  to  conduct 
their  works,  or  wholly  or  partially  to  suspend  them  for  a  time,  as  the 
majority  should  resolve ;  and  the  learned  judge  thought  that  this  object 
Justified  the  mutual  restraint  of  trade  which  they  imposed  on  each  other. 

Upon  the  construction,  therefore,  which  the  plaintiff  has  placed  upon 
the  covenant  in  question,  and  which  upon  the  whole  their  Lordships 
are  of  opinion  is  correct,  they  think,  for  the  reasons  above  stated,  that 
it  creates  an  unreasonable  restraint  upon  the  parties  in  their  trade, 
and  ought  not  to  receive  the  aid  of  the  courts  to  enforce  it.  They 
have  already  said  that  this  objection  does  not  apply  to  clause  2  of  the 
deed,  and  tiiey  consequently  think  that  judgment  on  the  demurrer  to 
the  fourth  plea  should  be  entered  for  the  defendant  as  to  the  first  and 
third  breaches,  but  for  the  plaintiff  as  to  the  second  breach. 

The  remaining  question  is  that  raised  by  the  demurrer  to  the  third 
plea,  though,  after  the  opinion  which  their  Lordships  have  just  ez« 
pressed,  the  decision  of  it  is  only  material  as  regards  costs. 

The  question  so  raised  is,  whether  the  general  arbitration  clause 
(clause  11)  affords  an  answer  to  the  action,  there  having  been  no 
tration  and  no  award  under  it 
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Since  the  case  of  Scott  9.  ATeiy,  in  the  House  of  Lords  (5  H.  L.  G* 
811),  the  contention  that  such  a  clause  is  bad  as  an  attempt  to  oust  the 
courts  of  jurisdiction  may  be  passed  by.  The  questions  to  be  consid* 
ered  in  the  case  of  such  clauses  are,  whether  an  arbitration  or  award 
is  necessary  before  a  complete  cause  of  action  arises,  or  is  made  a 
condition  precedent  to  an  action,  or  whether  the  agreement  to  refer 
disputes  is  a  collateral  and  independent  one.  That  question  must  be 
determined  in  each  case  by  the  construction  of  the  particular  contract, 
and  the  intention  of  the  parties,  to  be  collected  from  its  language. 
The  provision  in  the  second  clause  of  this  contract  falls,  as  their  Lord- 
ships have  already  said,  within  the  first-mentioned  category,  because 
the  equivalent  to  be  given  in  lieu  of  the  profit  would  not  be  payable 
until  the  amount  of  it  had  been  ascertained  in  the  manner  prescribed. 
But  the  11th  clause,  according  to  the  intention  to  be  collected  from  the 
whole  deed,  appears  to  them,  though  by  no  means  with  deamess,  to 
be  a  collateral  and  independent  agreement.  It  extends  to  all  doubts, 
difl*erenoes,  and  disputes  which  should  arise  touching  the  agreement, 
and  stipulates  that  all  matters  in  difference  should  be  submitted  to 
aurbitrators. 

The  learned  counsel  for  the  defendant  strongly  relied  on  the  part  of 
the  clause  which  is  in  these  words :  ^^  And  the  award  of  the  arbitraton 
shall  be  conclusive,  and  any  of  the  parties  shall  not  be  entitled  to  com« 
mence  or  maintain  any  action  at  law  or  suit  in  equity  in  respect  of  the 
matters  so  submitted  as  aforesaid,  except  for  the  amount  or  amounts 
by  the  said  award  determined  to  be  paid  by  any  one  or  more  of  the 
said  parties  to  the  other  or  others  of  them,  or  otherwise  in  accordance 
with  the  terms  and  conditions  of  the  said  award,  as  to  the  acts  or 
deeds  to  be  made,  done,  executed,  and  performed." 

This  passage,  no  doubt,  contains  negative  words,  but  there  is  ambigu- 
ity in  the  words  '^  in  respect  of  the  matters  so  submitted  as  aforesaid," 
as  to  whether  they  were  meant  to  apply  to  all  matters  which  were  to  be 
submitted  to  arbitrators  under  the  clause,  or  to  the  matters  which, 
after  they  arose,  had  been  specifically  submitted  in  the  manner  pre- 
scribed. Looking  out  of  this  clause,  it  is  material  to  consider  clause  9, 
which  is  as  follows :  '*  That  in  case  of  any  breach  or  non-performance 
by  any  of  the  parties  hereto  of  any  or  either  of  the  covenants  or  agree- 
ments hereinbefore  contained,  such  party  so  committing  such  breach, 
or  not  performing  such  covenant  or  agreement,  shall  and  will  well  and 
truly  pay  unto  each  of  the  other  parties  hereto  respectively,  their  or 
his  executors,  administrators,  or  assigns,  the  sum  of  one  thousand 
pounds,  as  and  for  liquidated  damages  for  such  breach  or  non-perform- 
ance, but  without  prejudice  nevertheless  to  the  right  of  any  of  the  said 
parties  hereto  to  enforce  the  specific  performance  of  the  covenants  and 
agreements  hereinbefore  contained,  or  any  or  either  of  them.'' 

It  may  be  inferred  from  this  clause  that  the  parties  contemplated 
that  an  action  might  be  brought  for  these  damages,  and  with  reference 
to  the  proviso  to  the  clause,  that  they  intended  to  reserve  the  right  to 
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bring  a  8uit  for  specific  performance.  Their  Lordships  are,  therefore, 
disposed  to  think  that  the  negative  words  in  the  arbitration  clause 
were  only  intended  to  apply  to  matters  actually  submitted  to  arbitra- 
tion. They  will  not,  therefore,  disturb  the  judgment  of  the  court  below 
on  this  point. 

The  other  points  mentioned  by  the  appellant's  counsel  were  disposed 
of  during  the  ailment. 

In  the  result,  their  Lordships  are  of  opinion  that  the  rule  nisiy  so 
far  as  it  prays  to  enter  the  verdict  for  the  defendant  on  the  first  and 
second  breaches,  should  be  made  absolute,  and  as  to  the  rest  should  be 
discharged ;  that  the  Judgment  for  the  plaintiff  on  the  demurrer  to  the 
third  plea  should  be  affirmed ;  and  that  the  Judgment  for  the  plaintiff 
on  the  demurrer  to  the  fourth  plea  should  be  reversed  as  to  the  1-st  and 
3d  breaches,  and  Judgment  entered  as  to  these  breaches  for  the  defend- 
ant, and  they  will  humbly  advise  her  Majesty  accordingly. 

The  appellant  having  succeeded  only  on  the  point  of  the  partial 
invalidity  of  the  agreement,  in  respect  to  which  both  parties  are  equally 
in  fault,  their  Lordships  wiU  make  no  order  as  to  the  costs  of  this 
appeal. 


THOBSTEN  NORDENFELT,  Apfellant,  v.  THE  MAXIM  NOR- 
DENFELT  GUNS  AND  AMMUNITION  COMPANY,  LIM-  L 
ITED,  Respondents. 

In  the  House  of  Lords,  July  31,  1894. 

[Reported  in  [1894]  Appeal  Ca$e$,  535.] 

Lord  Hebsohbll,  L.  C.  My  Lords,  the  question  raised  by  this 
appeal  is,  whether  a  covenant  entered  into  between  the  parties  can 
be  enforced  against  the  appellant,  or  whether  it  is  void  as  being  in 
restraint  of  trade. 

The  covenant  in  question  was  contained  in  an  agreement  of  the  12th 
of  September,  1888,  and  was  in  these  terms  <^  (2.)  The  said  Thorsten 
Nordenfelt  shall  not,  during  the  term  of  25  years  from  the  date  of  the 
incorporation  of  the  company,  if  the  company  shall  so  long  continue 
to  carry  on  business,  engage  except  on  behalf  of  the  company  either 
directly  or  indirectly  in  the  trade  or  business  of  a  manufacturer  of 
guns,  gun-mountings,  or  carriages,  gunpowder  explosives,  or  ammuni- 
tion or  in  any  business  competing  or  liable  to  compete  in  any  way  with 
that  for  the  time  being  carried  on  by  the  company :  provided  that  such 
restriction  shall  not  apply  to  explosives  other  than  gunpowder  or  to 
subaqueous  or  submarine  boats  or  torpedoes  or  castings  or  forgings  of 
steel  or  iron  or  alloys  of  iron  or  of  copper.  Provided  also  that  the  said 
Thorsten  Nordenfelt  shall  not  be  released  from  this  restriction  by  the 
<x>mpany  ceasing  to  carry  on  business  merely  for  the  purpose  of  reoon- 


866     KORDKlinrBLT  V.  GITNB  AKD  AMHUKmOK  00.      [OHAP.  TL  | 

stitQtion  or  with  a  yievr  to  the  transfer  of  the  basiness  thereof  to  an- 
other oompany  so  long  as  such  other  company  taking  a  transfer  thereof 
shall  continue  to  carry  on  the  same."  The  agreement  also  provided 
that  the  appellant  should,  for  seven  years  from  the  incorporation  of  the 
respondent  company,  retain  the  share  qualification  of  a  director,  and 
should  act  as  managing  director  of  the  company,  at  a  remuneration  of 
£2000  a  year,  together  with  a  commission  upon  the  net  profit  of  the 
company. 

Before  directing  attention  to  the  particular  terms  of  the  covenant,  and 
to  the  considerations  to  which  it  gives  rise,  it  is  necessary  to  advert  to 
the  position  of  the  parties  at  the  time  the  agreement  was  entered  into. 

The  appellant  had,  prior  to  March,  1886,  obtained  patents  for  im- 
provements in  quick-firing  guns,  and  carried  on,  amongst  other  things, 
the  business  of  the  manufacture  of  such  guns  and  of  ammunition.  In 
that  month  he  procured  the  registration  of  a  limited  liability  company, 
which  was  to  take  over  his  business,  with  the  business  assets  and 
liabilities.  On  the  5th  of  March,  1886,  an  agreement  was  made  be* 
tween  the  appellant  and  the  Nordenfelt  Guns  and  Ammunition  Com- 
pany by  which  the  company  was  to  purchase  the  good-will  of  the 
appellant's  business,  and  all  the  stock,  plants  and  patents  connected 
therewith,  he  covenanting  to  act  as  managing  director  for  a  period  of 
five  years,  and  so  long  as  the  Nordenfelt  Company  should  continue  to 
carry  on  business  ^^  not  to  engage,  except  on  behalf  of  such  company, 
either  directly  or  indirectly  in  the  trade  or  business  of  a  manufacturer 
of  guns  or  ammunition,  or  in  any  business  competing  or  liable  to  com- 
pete in  any  way  with  that  carried  on  by  such  company.'* 

The  agreement  for  purchase  was  duly  carried  into  effect,  and  the 
price  paid  to  the  appellant,  namely,  £237,000  in  cash,  and  £50,000 
in  paid-up  shares  of  the  company.  In  July,  1888,  negotiations  were 
entered  into  for  the  amalgamation  of  the  Nordenfelt  Company  and 
the  Maxim  Gun  Company,  and  for  the  transfer  of  their  business  and 
assets  to  a  new  company,  to  be  called  the  Maxim-Nordenfelt  Guns 
and  Ammunition  Company. 

By  an  agreement  for  the  amalgamation  of  the  two  companies,  dated 
the  Sd  of  July,  1888,  and  made  between  the  Maxim  Company,  the 
Nordenfelt  Company,  and  P.  Thaine,  on  behalf  of  the  new  company, 
the  Nordenfelt  Company  agreed  that  they  would  procure  the  appellant 
to  enter  into  the  agreement  which  was  afterwards  embodied  in  the 
instrument  of  the  12th  of  September,  1888. 

The  respondents  were  incorporated  on  the  17th  of  July,  1888,  and 
on  the  8th  of  August  the  agreement  of  the  8d  of  July  was  adopted  by 
the  oompany.  It  is  to  be  noted  that  at  the  time  when  this  agreement 
was  entered  into,  to  which  the  Nordenfelt  Company  was  a  party,  the 
appellant  was  managing  director  of  that  company,  and  that,  in  the 
memorandum  of  association  of  the  amalgamated  company  which  was 
signed  by  the  appellant,  the  objects  of  the  company  were  stated  to  be, 
inter  alia^  not  only  the  adoption  of  the  agreement  of  the  3d  of  July, j 
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but  also  '^  to  acquire,  undertake,  and  carry  on  as  successors  to  the 
Maxim  Gun  Company  and  the  Nordenfelt  Guns  and  Ammunition 
Company,  the  good-will  of  the  trade  and  businesses  heretofore  carried 
on  by  such  companies  and  each  of  them,  and  the  property  and  rights 
belonging  to  or  held  in  connection  therewith  respectively." 

This  is  of  importance,  because  the  appellant  in  a  forcible  argument 
pointed  out  that  the  judgment  of  the  Court  of  Appeal  was  largely 
founded  on  the  fact  that  the  covenant  in  question  was  entered  into  in 
connection  with  the  sale  of  the  good-will  of  the  appellant's  business,  and 
was  designed  for  the  protection  of  the  good-will  so  sold,  and  he  con- 
tended that  this  was  an  error,  inasmuch  as  there  was  no  sale  by  him  of 
the  good-will  on  that  occasion,  he  having  already  parted  with  it  to  the 
Nordenfelt  Company,  the  later  sale  being  by  l^at  company  and  not 
by  him. 

I  think  it  is  impossible  to  accede  to  this  contention.  Upon  the  sale 
by  the  appellant  to  the  Nordenfelt  Company,  the  good-will  was  con- 
veyed to  them,  and  was  protected  by  a  covenant  in  some  respects 
larger  than  the  one  he  entered  into  in  September,  1888,  but  it  was 
limited  to  the  time  during  which  that  company  should  carry  on  busi- 
ness ;  it  therefore  necessarily  ceased  when  the  Nordenfelt  Company 
and  the  Maxim  Company  were  absorbed  by  the  new  company.  But 
in  the  agreement  for  the  amalgamation  (to  the  making  of  which,  as 
I  said,  the  appellant  was  a  party)  the  covenant  which  the  Nordenfelt 
Company  undertook  to  obtain  from  the  appellant  was  to  be  in  addition 
to  the  transfer  by  the  Nordenfelt  Company  of  the  full  benefit  of  any 
obligations  which  Mr.  Nordenfelt  was  then  under  to  that  company, 
and  by  the  terms  of  the  memorandum  of  association  of  the  new  com- 
pany the  object  was,  as  I  have  shown,  stated  to  the  world  to  be  the 
acquisition  of  the  good-will  of  the  Nordenfelt  Company. 

My  Lords,  in  view  of  these  facts,  I  think  the  case  must  be  treated 
on  precisely  the  same  footing  as  if  the  obligations  of  the  covenant 
under  consideration  had  been  undertaken  in  connection  with  the  direct 
transfer  to  the  respondents  of  the  good-will  of  the  appellant's  business 
and  with  the  object  of  protecting  it 

The  appellant  mainly  relied  upon  the  fact  that  the  covenant  was 
general,  that  is  to  say,  unlimited  in  respect  of  area,  and  argued  that 
it  was  therefore  void.  I  think  it  was  long  regarded  as  established,  as 
part  of  the  common  law  of  England,  that  such  a  general  covenant 
could  not  be  supported. 

In  early  times  all  agreements  in  restraint  of  trade,  whether  general 
or  restricted  to  a  particular  area,  would  probably  have  been  held  bad ; 
but  a  distinction  came  to  be  taken  between  covenants  in  general  re- 
straint of  trade  and  those  where  the  restraint  was  only  partial.  The 
distinction  was  recognized  and  given  effect  to  by  Lobd  Macclesfikld 
in  his  celebrated  judgment  in  Mitchel  v.  Reynolds.'  That  was  a  case  of 
particular  restraint,  and  the  covenant  was  held  good,  the  Chief  Jus- 
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tioe  BtLjlngj  ^^  that  wherever  a  saffident  consideration  appears  to  make 
it  a  proper  and  a  nseful  contract,  and  snch  as  cannot  be  set  aside  with- 
out injury  to  a  fair  contractor,  it  ought  to  be  maintained;  but  with  this 
constant  diversitj,  namely,  where  the  restraint  is  general,  not  to  ex- 
ercise  a  trade  throughout  the  kingdom,  and  where  it  is  limited  to  a 
particular  place,  for  the  former  of  these  must  be  void,  being  of  no 
benefit  to  either  party,  and  only  oppressive,  as  shall  be  shown  by-and- 
by."  And  at  a  later  part  of  the  judgment,  after  dividing  voluntary 
restraints  by  agreement  into  those  which  are,  first,  general,  or  secondly, 
particular  as  to  places  or  persons,  he  formulates  with  regard  to  the 
former  the  following  proposition:  '^General  restraints  are  all  void, 
whether  by  bond,  covenant,  or  promise,  &c.,  with  or  without  consid- 
eration, and  whether  it  be  of  the  party's  own  trade  or  not/'  In  the 
case  of  Master,  &c,  of  Gunmakers  v.  Fell,^  Willes,  G.  J.,  said  the  gen- 
eral  rule  was  ''that  all  restraints  of  trade  (which  the  law  so  much 
favors),  if  nothing  more  appear,  are  bad.  .  •  .  But  to  this  general  rule 
there  are  some  exceptions,  as,  first,  if  the  restraint  be  only  particular 
in  respect  to  the  time  or  place,  and  there  be  a  good  consideration  given 
to  the  person  restrained." 

As  I  read  the  authorities,  ^ntil  the  cases  to  which  I  shall  call 
attention  presently,  the  distinction  between  general  and  particular 
restraints  was  always  maintained,  and  the  latter  alone  were  regarded 
as  exceptions  from  the  general  rule,  that  agreements  in  restraint  of 
trade  were  bad. 

In  the  case  of  Homer  v.  Graves,'  Tindal,  C.  J.,  said :  *'  The  law  upon 
tibis  subject  (t.  e.  restraint  of  trade)  has  been  laid  down  with  so  much 
authority  and  precision  by  Parker,  C.  J.,  in  giving  the  judgment  of  the 
Court  of  B.  R.  in  the  case  of  Mitchel  v.  Rej'uolds,*  which  has  been  the 
leading  case  on  the  subject  from  that  time  to  the  present,  that  little 
more  remains  than  to  apply  the  principle  of  that  case  to  the  present 
Now,  the  rule  laid  down  by  the  Court  in  that  case  is,  ^  that  voluntar}* 
restraints,  by  agreements  between  the  parties,  if  they  amount  to  a 
general  restraint  of  trading  by  either  part}*,  are  void,  whether  with 
or  without  consideration ;  but  particular  restraints  of  trading,  if  made 
upon  a  good  and  adequate  consideration,  so  as  it  be  a  proper  and 
useful  contract,'  that  is,  so  as  it  is  a  reasonable  restraint  only,  '  are 
good.' " 

After  stating  that  the  case  then  before  the  Court  did  not  "  fall 
within  the  first  class  of  contracts  as  it  certainly  did  not  amount  to 
a  general  restraint,"  he  proceeded  to  consider  whether  the  particular 
covenant  was  a  good  one. 

It  is  true  that  in  a  later  part  of  his  judgment  the  following  passage 
occurs :  '^  In  the  case  above  referred  to,  Parker,  C.  J.,  says, '  a  restraint 
to  carry  on  a  trade  throughout  the  kingdom  must  be  void ;  a  restraint  to 
carry  it  on  within  a  particular  place  is  good ' ;  which  are  rather  in- 

1  Willes,  at  p.  S8S.  *  7  Bing.  73S. 
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stances  and  examples,  than  limits  of  the  application  of  the  rule,  which 
can  only  be  at  last,  what  is  a  reasonable  restraint  with  reference  to  the 
particular  case."    But  I  cannot^  in  view  of  the  passage  which  I  have 
quoted  from  the  earlier  part  of  his  Judgment,  understand  this  is  an 
indication  of  opinion  on  the  part  of  Tikdal,  C.  J.,  that  there  was  no 
distinction  in  point  of  law  between  general  and  particular  restraints ; 
that  in  the  case  of  both  alike  the  only  question  is  whether  in  the  par- 
ticular case  the  restraint  is  reasonable.     If  so,  it  could  hardly  be  said 
that  the  law  had  been  laid  down  with  precision  by  Pabker,  G.  J.,  nor 
could  such  contracts  be  accurately  divided  into  two  classes,  if  ever}' 
particular  case,  whether  it  fell  within  the  one  class  or  the  other,  was, 
in  point  of  law,  to  be  dealt  with  in  precisely  the  same  manner.     I  am 
confirmed  in  this  view  of  Tindal,  G.  J.'s  opinion  by  his  Judgment  in  the 
subsequent  case  of  Hinde  r.  Graj*.^    In  that  case  the  defendant  had 
entered  into  a  covenant  with  the  plaintiffs,  to  whom  he  had  demised  a 
brewery  in  Shefl9eld,  that  he  would  not,  during  the  continuance  of  the 
demise,  carry  on  the  trade  of  brewer  or  agent  for  the  sale  of  beer  in 
Sheffield  or  elsewhere ;  but  would,  so  far  as  the  same  should  not  inter- 
fere with  his  private  avocations,  give  all  the  advice  and  information 
in  his  power  to  the  plaintiffs  with  regard  to  the  management  and  carr}*- 
ing  on  of  the  brewery.     The  breach  alleged  was  that  the  defendant  had 
solicited  and  obtained  orders  for  ale  not  purchased  of  the  plaintiffs  nor 
brewed  by  them,  and  that  large  quantities  of  ale  had  thereunder  been 
delivered  and  sold.     There  was  a  demurrer  to  this  breach  ;  Judgmeut 
was  given  for  the  defendant,  Tindal,  G.  J.,  saying  that  it  was  "  assigned 
on  a  covenant  which  according  to  the  case  of  Ward  t^.  Byrne,'  was 
void  in  law."    This  is,  to  my  mind,  only  intelligible  if  Ward  v.  Byrne, 
which   was   the    case   of  a  bond  conditioned  not  to    follow   or  be 
employed  in  the  business  of  a  coal  merchant  for  nine  months,  was 
regarded  as  establishing,  as  a  matter  of  law,  that  a  covenant  in  general 
restraint,  though  limited  in  point  of  time,  was  void;  unless  it  were  so, 
I  do  not  see  how  it  could  be  regarded  as  determining  that  the  cove- 
nant in  question  in  Hinde  v.  Gray  was  void ;  or,  indeed,  as  an  auth- 
ority in  the  case  of  any  covenant  not  practically  identical  in  all  respects. 
It  is  clear  that  there  are  material  distinctions  between  the  circumstances 
of  the  two  cases ;  and,  if  the  only  question  was  whether  the  covenant 
was  reasonable  in  view  of  the  particular  circumstances,  considerations 
might  well  be  urged  (as  indeed  they  were  by  the  learned  counsel  for 
the  plaintiffs)   why  the  case  then  before  the  Court  should  not  be 
regarded  as  governed  by  Ward  v.  Byrne ;  but  Tindal,  C.  J.,  did  not 
proceed  to  inquire  whether,  under  the  particular  circumstances  appear- 
ing on  the  record  in  Hinde  v.  Gray,  the  covenant  was  a  reasonable 
one,  or    was  wider  than    was    requisite  for  the    protection  of  the 
plaintiffs,  but  treated  the  case  as  concluded,  as  matter  of  law,  by 
authority. 
I  need  not  further  refer  to  Ward  v.  Byrne,  except  to  say,  that 
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although  the  learned  Jadges  in  that  case  did  express  an  opinion  that 
the  covenant  exceeded  what  was  necessary  for  the  protection  of  the 
corenantee,  they  seem  to  me  to  recognize  that  covenants  for  a  partial 
restraint,  and  these  only,  are  exceptions  from  a  general  rule  invali- 
dating agreements  in  restraint  of  trade.  In  that  case,  the  attempt  was 
made,  unsuccessfully,  to  maintain  that  a  covenant  otherwise  general 
might  be  regarded  as  a  particular  restraint,  if  limited  in  point  of  time : 
a  contention  for  which  some  color  was  afforded  by  the  language  used 
in  earlier  cases. 

The  views  which  I  have  expressed  appear  to  me  to  have  been  enter- 
tained by  that  very  learned  lawyer  Mr.  John  William  Smith,  as  shown 
by  his  notes  to  Mitchel  v,  Reynolds.^  He  lays  down  the  law  thus : 
*^  In  order,  therefore,  that  a  contract  in  restraint  of  trade  may  be  valid 
at  law,  the  restraint  must  be,  first,  partial,  secondly,  upon  an  adequate, 
or,  as  the  rule  now  seems  to  be,  not  on  a  mere  colorable  considera- 
tion, and  there  is  a  third  requisite,  namely,  that  it  should  be  reason- 
able." This  exposition  of  the  law  has,  fhrther,  the  very  weighty 
sanction  of  Willbs  and  Kbattmo,  JJ.,  who,  after  the  death  of 
Mr.  J.  W.  Smith,  edited  the  notes  to  his  collection  of  leading  cases. 

In  the  year  after  the  decisions  of  Hinde  v.  Gray '  the  case  of  Whit- 
taker  V.  Howe  *  came  before  Lord  Lanqdalb.  Howe  had  covenanted 
not  to  practise  as  a  solicitor  in  any  part  of  Great  Britain  for  twenty 
years,  having  sold  his  business  to  the  plaintiff.  In  spite  of  this  he 
commenced  again  practising  in  London,  where  he  had  previously 
carried  on  business.  On  an  application  for  an  interlocutory  injunc- 
tion, it  was  contended  that  the  covenant  was  void.  The  Master  of 
the  Bolls  refused  to  accede  to  this  contention  and  granted  the  injunc- 
tion. It  was,  of  course,  clear  that  a  covenant  not  to  practise  In 
London,  as  he  was  in  fact  doing,  would  have  been  good,  and  it  was 
natural  that  his  conduct  should  not  find  favor  at  the  hands  of  the 
Court  But  the  question  was  whether  so  extensive  a  covenant  as  that 
entered  into  could  be  supported.  The  case  of  Mitchel  v,  Beynolds 
was  cited  in  argument,  but  neither  Ward  v,  Byrne  ^  nor  Hinde  v. 
Gray  appear  to  have  been  brought  to  the  notice  of  the  Court.  Lord 
Lanqdalb  expressed  himself  thus  ( Whittaker  v,  Howe)  :  *^  Agreeing 
with  the  Court  of  Common  Pleas,  that  in  such  cases  '  no  certain  pre- 
cise boundary  can  belaid  down  within  which  the  restraint  would  be 
reasonable,  and  beyond  which  excessive,'  having  regard  to  the  nature 
of  the  profession,  to  the  limitation  of  time,  and  to  the  decision  that  a 
distance  of  150  miles  does  not  describe  an  unreasonable  boundary,  I 
must  say,  as  Lord  Kenton  said  in  Davis  v.  Mason,'  *  I  do  not  see 
that  the  limits  are  necessarily  unreasonable,  nor  do  I  know  how  to 
draw  the  line.'" 

The  learned  judge  distinctly  indicated  that  he  had  not  arrived  at  an 
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irrevocable  condusion,  for  he  added :  ^^  In  the  progress  of  the  case  it 
may  become  necessary  to  consider  further  the  points  which  have  been 
raised ;  but  at  present  I  am  of  opinion  that  the  right  claimed  by  Mr. 
Howe  to  act  in  violation  of  the  contract  for  which  he  has  received  con- 
sideration, is,  to  say  the  least,  so  far  doubtful,  that  he  ought  not  to  be 
permitted  to  take  the  law  into  his  own  hands."  It  is  not  necessary 
to  consider  whether  the  decision  can  be  supported,  though  it  was  re- 
garded by  WiLLES  and  Ejbatino,  JJ.,  as  questionable,  and  it  is  cer- 
tainly difQcult  to  see  why,  if  a  covenant  not  to  practise  as  an  attorney 
in  Great  Britain  is  good,  a  covenant  such  as  was  in  controversy  in 
Hinde  v.  Gray  ^  should  have  been  pronounced  bad  in  point  of  law  on 
demurrer.  But  I  cannot  accept  it  as  a  weighty  authority  on  the 
question  whether  it  was  regarded  as  a  rule  of  the  common  law  that 
a  general  covenant  in  restraint  of  trade  was  void,  in  view  of  the 
authorities  I  have  already  referred  to. 

There  have  been  differing  expressions  of  opinion  on  the  subject  by 
distinguished  equit}'  Judges  in  more  recent  times.  I  will  only  allude 
to  two  of  these,  in  which  the  existence  of  the  rule  I  have  been  con- 
sidering has  been  questioned.  In  the  case  of  the  Leather  Cloth 
Company  v.  Lorsant,*  Jambs,  V.-C,  said :  '*  I  do  not  read  the  cases 
as  having  laid  down  that  unrebuttable  presumption  which  was  insisted 
upon  with  so  much  power  by  Mr.  Cohen.  All  the  cases,  when  they 
come  to  be  examined,  seem  to  establish  this  principle,  that  all  re- 
straints upon  trade  are  bad  as  being  in  violation  of  public  policy, 
unless  they  are  natural,  and  not  unreasonable  for  the  protection  of  the 
parties  in  dealing  legally  with  some  subject-matter  of  contract." 

And  again,  in  Rousillon  r.  Rousillon,*  Frt,  J.,  thus  expressed  him- 
self: '' I  have  therefore,  upon  the  authorities,  to  choose  between  two 
sets  of  cases,  those  which  recognize  and  those  which  refiise  to  recog- 
nize this  supposed  rule ;  and,  for  the  reasons  which  I  have  mentioned, 
I  have  no  hesitation  in  saying  that  I  adhere  to  those  authorities  which 
refuse  to  recognize  this  rule,  and  I  consider  that  the  cases  in  which  an 
unlimited  prohibition  has  been  spoken  of  as  void  relate  only  to  circum- 
stances in  which  such  a  prohibition  has  been  unreasonable." 

I  do  not  intend  to  throw  doubt  on  what  was  decided  in  these  cases, 
for  reasons  which  will  appear  hereafter,  but  I  respectfully  differ  from 
the  view  which  appears  to  be  indicated  that  there  was  not  at  any  time 
a  rule  of  the  common  law  distinguishing  particular  from  general  re- 
straints, and  treating  the  former  only  as  exceptions  from  the  general 
principle  that  contracts  in  restraint  of  trade  are  invalid. 

The  discussion  on  which  I  have  been  engaged  is,  it  must  be  ad- 
mitted, somewhat  academic.  For,  in  considering  the  application  of 
the  rule,  and  the  limitations,  if  any,  to  be  placed  on  it,  I  think  that 
regard  must  be  had  to  the  changed  conditions  of  commerce  and  of  the 
means  of  communication  which  have  been  developed  in  recent  years. 

1  1  Man.  k  G.  195.  *  Law  Bep.  9  Eq.  345. 

•  14  Ch.  D.  951. 
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To  disregard  these  woald  be  to  miss  the  substance  of  the  rale  in  a 
blind  adherence  to  its  letter.  Newcastle-opon-Tyne  is  for  all  practical 
purposes  as  near  to  London  to-day  as  towns  which  are  now  regarded 
as  suburbs  of  the  metropolis  were  a  centurj'  ago.  An  order  can  be 
sent  to  Newcastle  more  quickly  than  it  could  then  have  been  trans- 
mitted from  one  end  of  London  to  the  other,  and  goods  can  be  con- 
veyed between  the  two  cities  in  a  few  hours  and  at  a  comparatively 
small  cost.  Competition  has  assumed  altogether  different  proportions 
in  these  altered  circumstances,  and  that  which  would  have  been  once 
merely  a  burden  on  the  covenantor  may  now  be  essential  if  there  is  tx> 
be  reasonable  protection  to  the  covenantee. 

When  Lord  Macclesfield  emphasized  the  distinction  between  a  gen- 
eral restraint  not  to  exercise  a  trade  throughout  the  kingdom  and  one 
which  was  limited  to  a  particular  place,  the  reason  which  he  gave  for 
the  distinction  was  that  ^'  the  former  of  these  must  be  void,  being  of 
no  benefit  to  either  party,  and  only  oppressive,  as  shall  be  shown  by- 
and-by."  He  returns  to  the  subject  later  on,  when  giving  the  reasons 
why  all  voluntary  restraints  are  regarded  with  disfavor  by  the  law, 
in  these  terms :  *^  Thirdly,  because  in  a  great  many  instances  they  can 
be  of  no  use  to  the  obligee;  which  holds  in  all  cases  of  general  re- 
straint throughout  England ;  for  what  does  it  signify  to  a  tradesman  in 
London  what  another  does  at  Newcastle?  And  surely  it  would  be 
unreasonable  to  fix  a  certain  loss  on  one  side,  without  any  benefit  to 
the  othei:.  The  Roman  Law  would  not  enforce  such  contracts  by  an 
action  (see  Pnffendorf,  lib.  5,  c.  2,  s.  3,  21  H.  7,  20)."  There  are 
other  passages  in  the  Judgment  where  this  view  is  enforced. 

There  is  no  doubt  that,  with  regard  to  some  professions  and  com- 
mercial  occupations,  it  is  as  trae  to-day  as  it  was  formerly,  that  it 
is  hardly  conceivable  that  it  should  be  necessary,  in  order  to  secure 
reasonable  protection  to  a  covenantee,  that  the  covenantor  should 
preclude  himself  from  carrying  on  such  profession  or  occupation  any- 
where in  England.  But  it  cannot  be  doubted  that  in  other  cases  the 
altered  circumstances  to  which  I  have  alluded  have  rendered  it  essen- 
tial, if  the  requisite  protection  is  to  be  obtained,  that  the  same  terri- 
torial limitations  should  not  be  insisted  upon  which  would  in  former 
days  have  been  only  reasonable.  I  think,  then,  that  the  same  reasons 
which  led  to  the  adoption  of  the  rule  require  that  it  should  be  frankly 
recognized  that  it  cannot  be  rigidly  adhered  to  in  all  cases. 

My  Lords,  it  appears  to  me  that  a  study  of  Lord  Macclesfield's 
Judgment  will  show  that  if  the  conditions  which  prevail  at  the  present 
day  had  existed  in  his  time  he  would  not  have  laid  down  a  hard-and- 
fast  distinction  between  general  and  particular  restraints,  for  the 
reasons  by  which  he  Justified  that  distinction  would  have  been  un- 
founded in  point  of  fact. 

Whether  the  cases  in  which  a  general  covenant  can  now  be  sup- 
ported are  to  be  regarded  as  exceptions  from  the  rule  which  I  think 
was  long  recognized  as  established,  or  whether  the  rule  is  itself  to  be 
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treated  as  inapplicable  to  the  altered  conditions  which  now  prevail,  is 
probably  a  matter  of  words  rather  than  of  substance.  The  latter  is 
perhaps  the  sounder  view.  When  once  it  is  admitted  that  whether  the 
covenant  be  general  or  particular  the  question  of  its  validity  is  alike 
determined  by  the  consideration  whether  it  exceeds  what  is  necessary 
for  the  protection  of  the  covenantee,  the  distinction  between  general 
and  particular  restraints  ceases  to  be  a  distinction  in  point  of  law. 

I  think  that  a  covenant  entered  into  in  connection  with  the  sale  of 
the  good- will  of  a  business  must  be  valid  where  the  full  benefit  of  the 
purchase  cannot  be  otherwise  secured  to  the  purchaser.  It  has  been 
recognized  in  more  than  one  case  that  it  is  to  the  advantage  of  the 
public  that  there  should  be  free  scope  for  the  sale  of  the  good-will  of  a 
business  or 'calling.  These  were  cases  of  partial  restraint.  But  it 
seems  to  me  that  if  there  be  occupations  where  a  sale  of  the  good-will 
would  be  greatly  impeded,  if  not  prevented,  unless  a  general  covenant 
could  be  obtained  by  the  purchaser,  there  are  no  grounds  of  public 
policy  which  countervail  the  disadvantage  which  would  arise  if  the 
good-will  were  in  such  cases  rendered  unsalable. 

I  would  adopt  in  these  cases  the  test  which  in  a  case  of  partial 
restraint  was  applied  b}-  the  Court  of  Common  Pleas  in  Horner  v. 
Graves,^  in  considering  whether  the  agreement  was  reasonable. 
TiNDAL,  C.  J.,  said :  '^  We  do  not  see  how  a  better  test  can  be  applied 
to  the  question,  whether  reasonable  or  not,  than  by  considering 
whether  the  restraint  is  such  only  as  to  afiFord  a  fair  protection  to  the 
interests  of  the  party  in  favor  of  whom  it  is  given,  and  not  so  large 
as  to  interfere  with  the  interests  of  the  public.  Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  party  can  be  of  no  benefit 
to  either ;  it  can  only  be  oppressive,  and,  if  oppressive,  it  is,  in  the 
eye  of  the  law,  unreasonable.''  The  tendenc}'  in  later  cases  has  cer- 
tainly been  to  allow  a  restriction  in  point  of  space  which  formerly 
would  have  been  thought  unreasonable,  manifestly  because  of  the 
improved  means  of  communication.  A  radius  of  150  or  even  200 
miles  has  not  been  held  too  much  in  some  cases.  For  the  same  rea- 
son I  think  a  restriction  applying  to  the  entire  kingdom  may  in  other 
cases  be  requisite  and  justifiable. 

I  must,  however,  guard  mj'self  against  being  supposed  to  lay  down 
that  if  this  can  be  shown  the  covenant  will  in  all  cases  be  held  to  be 
valid.  It  may  be,  as  pointed  out  by  Lord  Bowen,  that  in  particular 
circumstances  the  covenant  might  nevertheless  be  held  void  on  the 
ground  that  it  was  injurious  to  the  public  interest. 

My  Lords,  I  turn  now  to  the  application  of  the  law  to  the  facts  of 
the  present  case.  It  seems  to  be  impossible  to  doubt  that  it  is  shown 
that  the  covenant  is  not  wider  than  is  necessary  for  the  protection  of 
the  respondents.  The  facts  speak  for  themselves.  If  the  covenant 
embraced  anything  less  than  the  whole  of  the  United  Kingdom  it 
is  obvious  that  it  would  be  nugatory.    The  only  customers  of  the  re- 

1  7  Bing.  735,  743. 
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spondenU  most  be  found  amongst  the  Governments  of  this  and  other 
countries,  and  it  would  not  practically  be  material  to  them  whether  the 
business  were  carried  on  in  one  part  of  the  United  Kingdom  or  another. 

So  far  I  have  dealt  only  with  the  covenant  in  relation  to  the  United 
Kingdom.  The  appellant  appeared  willing  to  conoede  that  it  might 
be  good  if  limited  to  the  United  Kingdom ;  but  he  contended  that  it 
ought  not  to  be  world-wide  in  its  operation.  I  think  that  in  laying 
down  the  rule  that  a  covenant  in  restraint  of  trade  unlimited  in  re- 
gard to  space  was  bad,  the  Courts  had  reference  only  to  this  country. 
They  would,  in  my  opinion,  in  the  days  when  the  rule  was  adopted, 
have  scouted  the  notion  that  If  for  the  protection  of  the  vendees  of 
a  business  in  this  country  it  were  necessary  to  obtain  a  restrictive 
covenant  embracing  foreign  countries,  that  covenant  would  be  bad. 
They  certainly  would  not  have  regarded  it  as  against  public  policy  to 
prevent  the  person  whose  business  had  been  purchased  and  was  being 
carried  on  here  from  setting  up  or  assisting  rival  businesses  in  other 
countries ;  and  for  my  own  part  I  see  nothing  injurious  to  the  public 
interests  of  this  country  in  upholding  such  a  covenant. 

When  the  nature  of  the  business  and  the  limited  number  of  custom- 
ers is  considered,  I  do  not  think  the  covenant  can  be  held  to  exceed 
what  is  necessary  for  the  protection  of  the  covenantees. 

I  move  your  Lordships,  therefore,  that  the  Judgment  appealed  fiom 
be  aflSrmed,  and  the  appeal  dismissed.^ 


JULIAN  L.  HERRESHOFP  v.  A.  BOUTINEAU. 
Rhodb  Islakd,  April  14,  1890. 

[Repcfrtad  m  17  Rkode  Idmd,  S.] 

Bill  in  Equitt  for  an  injunction.    On  demurrer  to  the  bill. 

Stinsss,  J.  The  complainant,  director  of  a  school  of  languages  in 
Providence,  employed  the  respondent  to  teach  French  from  January  7, 
1889,  to  July  1,  1889.  The  contract,  in  writing,  provided  that  the 
respondent  would  not,  during  the  year  after  the  end  of  his  service, 
*^  teach  the  French  or  German  language  or  any  part  thereof,  nor 
aid  to  teach  them,  nor  advertise  to  teach  them,  nor  be  in  any  way 
connected  with  any  person  or  persons  or  institutions  that  teach  them 
in  the  said  State  of  Rhode  Island."  The  respondent's  service  ended 
July  1,  1889 ;  after  which  time  he  gave  lessons  in  French  in  Provi- 
dence. This  suit  is  brought  to  restrain  him  fh>m  so  doing  within  the 
time  covered  by  this  contract.    The  respondent  demurs  to  the  bill; 

1  LoBM  Watsoh,  Aibsoubhb,  MACRAGBTur,  and  Mobbis  deliyexed  eoncutiBg 
opinioni. 
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contending,  first,  that  the  contract  is  void  on  the  ground  of  public 
policy,  because  it  imposes  a  general  restraint  throughout  the  State ; 
and,  secondly,  because  it  is  unreasonable. 

Is  the  contract  void?  For  a  long  time,  beginning  with  the  Year 
Books,  contracts  limiting  the  exercise  of  one's  ordinarj'  trade  or  calling 
met  with  much  disfavor  in  the  courts.  Any  limitation  whatever  was 
considered,  in  the  first  reported  case,  Year  Book,  2  Hen.  V.,  Pasche, 
fol.  5,  case  26,  so  far  contrary  to  law  that  a  plaintiff  suing  thereon  was 
sworn  at  by  the  judge  and  threatened  with  a  One.  But  it  was  soon 
found  that,  to  some  extent  at  least,  such  contracts  help  rather  than 
harm  both  public  interests  and  private  welfare ;  that  they  are  necessary 
to  trade  Itself,  in  order  to  secure  the  sale,  at  fair  value,  of  an  estab* 
lished  business,  by  protecting  it  against  the  immediate  competition  of 
the  seller ;  also  to  enable  one  to  learn  a  trade  or  get  employment  from 
another,  free  from  the  risk  of  baving  the  knowledge  and  influence  thus 
gained  used  to  the  employer's  damage ;  to  encourage  investment  in 
business  enterprises  under  reasonable  safeguards ;  and  for  other  equally 
evident  reasons.  Accordingly  exceptions  to  the  earlj'  doctrine  were 
recognized  from  time  to  time  until  the  leading  case  of  Mitchel  v. 
Reynolds,  1  P.  Wms.  181,  when  the  court  established  the  rule  that  a 
contract  in  restraint  of  trade,  upon  consideration  which  shows  it  was 
reasonable  for  the  parties  to  enter  into  it,  is  good ;  ^^  that  wherever  a 
sufficient  consideration  appears  to  make  it  a  proper  and  useful  contract, 
and  such  as  cannot  be  set  aside  without  injury  to  a  fair  contractor,  it 
ought  to  be  maintained,  bat  with  this  constant  diversity,  viz.,  where 
the  restraint  is  general,  not  to  exercise  a  trade  throughout  the  kingdom, 
and  where  it  is  limited  to  a  particular  place ;  for  the  former  of  these 
must  be  void,  being  of  no  benefit  to  either  party,  and  only  oppressive.'' 
It  is  to  be  observed  that  the  contract  in  this  case  was  limited  in  time  to 
five  years,  the  term  of  the  lease  of  a  bakehouse  which  the  plaintiff  had 
bought  of  the  defendant ;  and  also  limited  in  space  to  the  parish  of  St. 
Andrew's,  Holbom.  The  case  therefore  did  not  call  for  decision  upon 
a  contract  running  throughout  the  kingdom.  Nevertheless,  it  has  since 
been  commonly  assumed  as  the  settled  rule  of  law  that  such  a  restraint 
is  contrary  to  public  policy  and  void.  The  principle  upon  which  this 
rule  is  put  is,  that  the  public  have  the  right  to  demand  that  every  per- 
son  should  carry  on  his  trade  freely,  both  for  the  prevention  of  mon- 
opoly and  of  unprofitable  idleness.  The  argument  is,  if  the  restraint  is 
general  throughout  the  realm,  the  public  interest  is  interfered  with, 
since  the  party  restrained  can  only  resort  to  his  trade  for  a  livelihood 
by  expatriation.  But  if  the  restraint  be  local  and  partial,  the  party 
and  the  public  may  still  have  the  benefit  of  his  services  in  his  own  land, 
in  some  other  place.  While  this  distinction  has  frequently  been  recog- 
nized, the  cases  in  which  it  has  had  the  sanction  cf  a  decision  have 
been  few.  In  Rousillon  v.  Rousillon,  L.  R.  14  Ch.  Div.  351,  Fry,  J., 
mentions  only  two,  and  these,  he  says,  seem  to  have  been  decided 
upon  the  ground  of  unreasonableness,  rather  than  upon  the  ground 
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of  uniyersality.  In  other  words,  the  UDiyersality  was  h<^ld  to  be  on- 
reasonable.  This  case,  following  Whittaker  v.  Howe,  3  Beav.  383; 
Jones  V.  Lees,  1  H.  &  N.  189 ;  and  Leather  Cloth  Co.  v.  Lorsont, 
L.  B.  9  £q.  345,  expressly  holds  there  is  no  absolute  rule  that  a 
covenant  in  restraint  of  trade  is  void  if  it  is  unlimited  in  regard  to 
space.  The  respondent  urges  that  Rousillon  v,  Rousillon  has  been 
overruled  by  the  recent  case  of  Davies  v.  Davies,  L.  R.  36  Ch.  Div. 
359;  but  we  do  not  think  this  is  so.  While  Cotton,  L.  J.,  show* 
ing  great  willingness  if  not  anxiety  to  overrule  it,  based  his  opinion 
upon  the  ground  that  the  restriction  was  void  because  unlimited  in 
space,  Bowen,  L.  J.,  did  not  put  his  decision  on  that  ground,  and  Fry, 
L.  J.,  adhered  to  his  opinion  in  Rousillon  v.  Rousillon.  That  Davies 
V,  Davies  was  not  received  in  England  as  overruling  the  -last-named 
case,  see  note  to  the  case  in  Law  Quarterly  Review,  vol.  iv.,  p.  240.  In 
view  of  these  cases  we  do  not  think  it  is  now  the  rule  in  England  that 
restraint  throughout  the  kingdom  is  absolutely  void.  In  this  country  the 
cases  have  been  quite  similar  to  those  in  England.  In  the  recent  case 
of  Diamond  Match  Co.  v,  Roeber,  106  N.  Y.  473,  Andrews,  J.,  says : 
*'  It  is  worthy  of  notice  that  most,  if  not  all,  the  English  cases  which 
assert  the  doctrine  that  all  contracts  in  general  restraint  of  trade  are 
void,  were  cases  where  the  contract  before  the  court  was  limited  or 
partial.  The  same  is  generally  true  of  the  American  cases."  In  that 
case  the  defendant  covenanted,  for  the  period  of  ninet^^-nine  years,  not 
to  engage  in  the  manufacture  or  sale  of  friction  matches  within  any  of 
the  States  or  territories  of  the  United  States,  except  Nevada  and  Mon- 
tana. The  complainant  sought  to  restrain  a  breach  of  that  covenant 
in  New  York,  the  respondent  claiming  that  the  covenant,  being  general 
as  to  New  York,  was  void.  But  the  court  declared  it  to  be  valid,  in  a 
strong  and  thorough  opinion,  showing  the  history  of  litigation  and  the 
tendency  of  recent  judicial  decision  upon  this  subject  Taking  this 
case  in  connection  with  Oregon  Steam  Navigation  Co.  t;.  Winsor,  20 
Wall  64,  we  think  it  cannot  be  said  here,  any  more  than  in  England, 
that  a  restraint  is  absolutely  void,  upon  grounds  of  public  policy, 
because  it  extends  throughout  a  State.  Public  policj'  is  a  variable 
test.  In  the  days  of  the  early  English  cases,  one  who  could  not  work 
at  his  trade  could  hardly  work  at  all.  The  avenues  to  occupation  were 
not  as  open  nor  as  numerous  as  now,  and  one  rarely  got  out  of  the 
path  he  started  in.  Contracting  not  to  follow  one's  trade  was  about 
the  same  as  contracting  to  be  idle,  or  to  go  abroad  for  employment 
But  this  is  not  so  now.  It  is  an  every-day  occurrence  to  see  men  busy 
and  prosperous  in  other  pursuits  than  those  to  which  they  were  trained 
in  youth,  as  well  as  to  see  them  change  places  and  occupations  without 
depriving  themselves  of  the  means  of  livelihood,  or  the  State  of  the 
benefit  of  their  industry.  It  would  therefore  be  absurd,  in  the  light  of 
this  common  experience,  now  to  say  that  a  man  shuts  himself  up  to  idle- 
ness or  to  expatriation,  and  thus  injures  the  public,  when  he  agrees,  for 
a  sufficient  consideration,  not  to  follow  some  one  calling  within  the  limits 
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of  a  particular  State.  There  is  no  expatriation  in  moving  fh)m  one  State 
to  another ;  and  from  such  removals  a  State  would  be  likely  to  gain  as 
many  as  it  would  lose.  We  do  not  think  public  policy  demands  an 
agreement  of  the  kind  in  question  to  be  declared  void,  and  we  do  not 
think  such  a  rule  is  established  upon  authority.  We  therefore  hold 
that  the  agreement  set  out  in  the  bill  is  not  void  simply  because  it 
runs  throughout  the  State. 

Is  the  contract  unreasonable?  Courts  should  be  slow  to  set  aside  as 
unreasonable  a  restriction  which  has  formed  a  part  of  the  consideration 
of  a  contract  Yet  when  it  is  a  restriction  upon  individual  and  com- 
mon rights,  which  only  oppresses  one  party  without  benefiting  the 
other,  all  courts  agree  that  it  should  not  be  enforced.  In  determining 
the  reasonableness  of  a  contract,  regard  must  be  had  to  the  nature  and 
circumstances  of  the  transaction.  For  example,  if  one  has  sold  the. 
good- will  of  a  mercantile  enterpiise,  receiving  pay  for  it  upon  an  agree- 
ment not  to  engage  in  the  same  business  in  the  same  State  for  a  certain 
time,  such  a  stipulation  would  stand  upon  quite  a  different  footing  from 
the  similar  stipulation  of  a  mere  servant  in  an  ordinary  local  business. 
In^many  undertakings,  with  modern  methods  of  advertising  and  facil 
ities  for  ordering  by  telegraph  or  mail  and  sending  goods  by  railroac! 
or  express,  it  would  matter  little  whether  one  was  located  at  Previa 
dence  or  Boston  or  some  other  place.  In  such  cases  a  restriction  em- 
bracing the  State  or  even  a  larger  territory  could  not  be  said  on  that 
account  to  be  unreasonable,  for  without  it  the  seller  might  immediately 
destroy  the  value  of  what  he  sold  and  was  paid  for.  But  it  is  unrea- 
sonable to  ask  courts  to  enforce  a  greater  restriction  than  is  needed. 
So  it  has  been  uniformly  held  that  restrictions  which  go  too  far  are 
void.  As  was  said  in  the  note  of  the  Law  Quarterly  Review,  above 
cited:  ''Covenantees  desiring  the  maximum  of  protection  have  no 
doubt  a  dilSicult  task.  When  they  fail,  it  is  commonly  because,  like 
the  dog  in  the  fable,  the}"^  grasp  at  too  much,  and  so  lose  all."  Beside 
the  matter  of  protection,  the  hardship  of  the  restriction  upon  the  party 
and  the  public  should  also  be  considered. 

In  the  present  case,  we  think  the  restriction  is  unreasonable.  Not, 
as  a  rule  of  law,  because  it  extends  throughout  the  State,  but  because 
it  extends  beyond  any  apparently  necessary  protection  which  the  com- 
plainant might  reasonably  require,  and  thus,  without  benefiting  him» 
it  oppresses  the  respondent^  and  deprives  people  in  other  places  of  the 
chance  which  might  be  offered  them  to  learn  the  French  and  German 
languages  of  the  respondent.  The  complainant  urges  that  he  has 
established  a  school  in  Providence,  at  great  expense,  to  teach  languages 
by  a  new  method,  where  scholars  come  from  all  parts  of  the  State ;  and 
that,  by  reason  of  the  small  extent  of  the  State  and  the  ease  of  passing 
to  and  fro  within  it,  such  a  restriction  is  reasonable  and  necessary  to 
keep  teachers  from  setting  up  similar  schools  and  enticing  away  his 
scholars.  All  this  may  be  true  with  reference  to  Providence  and  its 
vicinity.    But  while,  as  is  averred,  many  pupils,  from  all  parts  of  the 
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State,  may  oome  to  Plroyidenoe  as  a  centre^  for  the  aame  reason  few 
woald  go  to  other  places.  For  example,  a  school  in  Westerly  or  New* 
port  wonld  not  be  likely  to  draw  scholars  from  Providence,  or  places 
from  which  Providence  is  more  easily  reached.  Indeed,  the  complain- 
ant says  he  offered,  after  the  contract  was  made,  and  now  offers,  to 
allow  the  respondent  to  teach  in  Newport ;  thereby  admitting  that  the 
restriction  is  greater  than  the  necessity.  The  people  of  Newport, 
Westerly,  and  other  places  have  the  right  to  provide  for  education  in 
languages  without  coming  to  Providence.  It  is  hard  to  believe,  and 
the  bill  does  not  aver,  that  losing  the  few,  if  any,  from  some  such  place, 
who  might  leave  the  complainant  if  the  respondent  were  to  teach  there, 
would  seriously  affect  the  complainant's  school.  Teaching  in  Provi- 
dence,  or  in  any  place  from  which  the  complainant  receives  a  consider- 
able number  of  pupils,  might  affect  it,  and  a  restriction  limited  accord- 
ingly might  be  reasonable ;  but  we  think  it  unreasonable  to  go  further. 

The  complainant  bought  nothing  of  the  respondent  whose  value  he 
now  seeks  to  destroy.  He  hired  the  latter  as  a  teacher  at  no  more 
than  fair  wages.  He  needs  and  has  the  right  only  to  be  secured 
against  injury  to  his  school  from  teachers  who  may  entice  away  his 
scholars  after  leaving  his  employ.  The  contract  clearly  goes  beyond 
this.    The  demurrer  must  be  sustained.  J)emurrer  stutained. 

Amasa  M,  Eatonj  for  complainant. 

Albert  A.  JSaker^  for  respondent 


ANCHOR  ELECTRIC  COMPANY  v.  HORATIO  C.  HAWKES. 

SuPBKMS  Judicial  Coubt  of  Massachusbtts,  Mabch  24-Mat  18, 1898. 

[Reported  in  171  Ma$Mchu»etU,  101.] 

Bill  ik  equitt,  filed  February  1,  1898,  to  restrain  the  defendant 
from  competing  with  the  plaintiffs  in  violation  of  a  contract.  Hearing 
before  Holmes,  J.,  who  ordered  an  injunction  against  the  defendant 
carrying  on  business  in  Boston,  where  he  had  established  himself,  or 
the  vicinity,  and,  at  his  request,  reported  the  case  to  the  full  court 
If  the  ruling  was  right,  the  injunction  was  to  stand,  and  the  case  was 
to  go  to  a  master  to  assess  damages,  otherwise,  Such  decree  was  to  be 
made  as  equity  might  require.    The  facts  appear  in  the  opinion. 

JF,  Hutchinson^  for  the  defendant 

S,  Z.  Whipple  {W.  B.  Sears  with  him),  for  the  plaintiffs. 

Kkowlton,  J.  The  only  question  which  we  need  to  discuss  in  this 
case  is  whether  the  stipulation  on  which  the  bill  is  founded  is  void 
as  against  public  policy.  The  stipulation  is  as  follows :  ^*  6.  It  is 
fhrther  agreed  by  all  the  persons  whose  names  are  set  hereunder^ 
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officers  of  the  oorporations  herein  above  described,  that  they  will  not 
hereafter  at  any  time,  directly  or  indirectly,  as  partner,  agent,  officer  ! 
of  a  corporation,  or  in  any  other  wise,  enter  into  or  conduct  or  assist 
in  conducting  any  business  that  shall  in  any  way  interfere  with  or 
compete  with  the  proposed  business  of  said  Anchor  Electric  Company 
for  a  period  of  five  years ;  except  that  any  one  of  said  persons  sever 
connection  with  said  Anchor  Electric  Company  as  provided  by  para^ 
graph  six  of  said  agreement  of  September  29,  1894."    The  defendant 
was  the  business  manager  of  the  Hawkes  Electric  Company,  a  corpo- 
ration, and  a  shareholder  therein ;  Norman  Marshall  was  the  business 
manager  of  the  lona  Manufacturing  Company,  a  corporation,  and  a 
shareholder  therein  ;  and  Philip  M.  Reynolds  was  the  business  manager 
of  the  Brown  Electric  Company,  a  corporation,  and  a  shareholder 
therein.    On  September  29,  1894,  these  three   persons  entered  into 
an  agreement  in  writing  to  form  a  new  corporation  under  the  laws  of 
Maine,   of  which   Hawkes  was  to  be  the  president,   Beynolds  the 
treasurer,  and  Marshall  the  vice-president  and  assistant  secretary,  and 
of  which  these   three  were  to  be  the  managing  board   of  directors. 
Four  other  persons  were  to  be  selected  to  make  up  the  full  board  of 
directors,  of  whom  one  was  to  be  chosen  from  the  board  of  directors 
of  each  of  the  above-mentioned  corporations.    Each  of  these  corpora- 
tions was  to  sell  all  its  assets  to  the  new  corporation,  at  their  actual 
cash  value,  to  be  determined  as  provided  in  the  writing,  and  an  agreed 
price  of  a  substantial  amount  fixed  by  the  writing  was  to  be  allowed 
by  the  new  corporation  for  the  good-will  of  each  of  the  three  corpo- 
rations.   Each  of  these  three  persons  was  to  subscribe  for  and  take 
one  third  of  the  capital  stock  of  the  new  corporation,  and  the  assets 
of  each  of  the  three  corporations,  at  the  value  ascertained  as  provided 
by  the  writing,  were  to  be  received  pro  tanto  by  the  new  corporation 
in  payment  for  this  stock,  and  the  balance  was  to  be  paid  for  by  the 
subscribers  in  cash.     The  three  persons  severally  agreed  that  so  long 
as  the  agreement  should  continue  they  would  "devote  themselves 
unreservedly  to  the  interest  and  duties  of  the  office  which  they  occupy 
and  the  promotion  in  every  way  of  the  interests  of  the  corporation 
to  be  formed."    On  the  back  of  the  writing  was  an  agreement,  signed 
by  the  three,  fixing  the  salaries  which  they  were  severally  to  receive 
in  the  new  corporation,  and  an  additional  stipulation  as  to  the  allow- 
ance for  assets  of  the  three  corporations.    It  was  provided  that  the 
agreement  should   be   binding   only  as   approved    by  a  majority  of 
the  shareholders  or  boards  of  directors  of  the  three  corporations.     The 
Anchor  Electric  Company  was  afterwards  established  as  a  corporation 
under  the  laws  of  Maine,  in  accordance  with  the  contract    In  this 
connection  there  was  another  agreement  made  on  October  12,  1894, 
between  the  Anchor  Electric  Company  and  the  other  three  corpora- 
tions, whereby  the  assets  and  good-will  of  the  three  were  transferred 
to  the  new  corporation  at  specified  agreed  prices,  which  were  paid 
in  stock  of  the  new  corporation.    A  part  of  this  agreement  of  the 


880  AKGHOB  ELECTRIC  CO.   V.    HAWKES.        [CHAP.  YI. 

three  old  corporations  with  one  another  and  with  the  Anchor  Electric 
Company  was  in  these  words :  ^*  Thej  will  not  hereafter  at  any  time 
continue  the  bnsiness  of  mannfactaring  and  dealing  in  electrical  goods 
or  specialties  of  any  sort  or  description,  a(ler  the  fifteenth  day  of 
October,  1894,  except  to  sell  and  dispose  of  merchandise  on  hand  at 
this  date  not  herein  transferred  to  the  Anchor  Electric  Company,  and 
will  do  no  business  of  an}'  sort  or  description  except  such  as  is  neces- 
sary in  the  liquidation  of  said  three  electric  companies."  The  agree- 
ment was  signed  bj'  each  of  the  four  corporations,  by  their  respective 
officers,  Hawkes,  Reynolds,  and  Marshall,  and  the  stipulation  in 
question  was  the  sixth  article  of  the  agreement  The  judge  found 
that  the  instrament  had  l>een  executed  in  all  its  parts,  except  this 
sixth  article,  and  had  been  adopted  by  the  corporations.  There  was 
a  provision  in  the  first  agreement  whereby  anj-  one  of  the  three  per- 
sons could  withdraw  from  the  new  corporation  if  he  was  at  any  time 
put  at  a  financial  disadvantage  by  the  other  two  in  reference  to  salary 
or  income,  and  could  sell  his  stock  to  the  others  at  a  price  to  be 
agreed  upon  or  fixed  by  arbitration.  The  judge  before  whom  the  case 
was  heard  found  that  the  defendant  sold  his  stock  in  the  new  corpo- 
ration and  withdrew  from  it,  but  not  under  the  provision  above  re- 
ferred to,  and  that  he  has  violated  and  intends  to  violate  the  sixth 
article  of  the  last  agreement.  He  found  that  all  the  allegations  of 
the  bill  bearing  upon  the  validity  of  the  sixth  article  were  proved. 
He  also  found  as  a  fact,  so  far  as  he  could  properly  so  find,  that  the 
sixth  article  was  reasonable  and  necessarj^  for  the  carrying  out  of  the 
transactions  set  forth  in  the  agreement,  and  that  the  value  of  the  stock 
of  the  Hawkes  Electric  Company  was  largely  dependent  upon  its  being 
kept  It  is  found  that  the  business  of  the  plaintiff  is  of  a  nature  that 
may  extend  over  the  whole  country.  We  are  thus  brought  to  a  con- 
sideration of  the  law  applicable  to  the  case. 

From  very  early  times  certain  contracts  in  restraint  of  trade  have 
been  held  void  as  against  public  policy.  They  are  objectionable  on 
two  grounds :  they  tend  to  deprive  the  party  restrained  of  the  means 
of  earning  a  livelihood,  and  they  deprive  the  community  of  the  benefit 
of  his  free  and  unrestricted  efiForts  in  his  chosen  field  of  activity. 
The  distinction  was  long  ago  taken  between  contracts  involving  a 
partial  restraint  of  trade  and  contracts  involving  a  general  restraint  of 
trade,  the  former  being  held  valid  if  not  unreasonable,  and  the  latter 
invalid.  The  changes  in  the  methods  of  doing  business  and  the  in- 
creased freedom  of  communication  which  have  come  in  recent  years 
have  very  materially  modified  the  view  to  be  taken  of  particular  con- 
tracts in  reference  to  trade.  The  comparative  ease  with  which  one 
engaged  in  business  can  turn  his  energies  to  a  new  occupation,  if  he 
contracts  to  give  up  his  old  one,  makes  the  hardship  of  such  a  contract 
much  less  for  the  individual  than  formerly,  and  the  commercial  oppor* 
tunities  which  open  the  markets  of  the  world  to  the  merchants  of 
every  country  leave  little  danger  to  the  community  from  an  agreement 
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of  an  individual  to  cease  to  work  in  a  particular  field.  The  general 
principle  that  arrangements  in  restraint  of  trade  are  not  favored  is, 
however,  firmly  established  in  law,  and  now,  as  well  as  formed}*,  is 
given  effect  whenever  its  application  will  not  interfere  with  the  right 
of  everybody  to  make  reasonable  contracts.  Whenever  one  sells  a 
business  with  its  good-will,  it  is  for  his  benefit,  as  well  as  for  the 
benefit  of  the  purchaser,  that  he  should  be  able  to  increase  the  value 
of  that  which  he  sells  by  a  contract  not  to  set  up  a  new  business  in 
competition  with  the  old.  The  right  to  make  reasonable  contracts 
of  this  kind  in  connection  with  the  sale  of  the  good-will  of  a  business 
is  well  established.  But  the  particular  provisions  which  are  reasonably 
necessary  for  the  protection  of  the  good-will  of  many  kinds  of  busi* 
ncss  are  very  different  now  from  those  required  in  the  da3's  of  Queen 
Elizabeth.  Then  the  courts  had  occasion  to  inquire  whether  a  limita- 
tion upon  the  right  to  engage  in  the  same  business  as  that  sold  was 
unreasonable  because  it  included  a  town  instead  of  a  single  parish, 
or  extended  a  distance  of  ten  miles  instead  of  five.  Now  the  House 
of  Lords  in  England  has  held  by  a  unanimous  decision  in  a  recent 
case  that  such  a  limitation  which  covered  the  whole  world  was  not 
unreasonable.  Because  in  early  times  it  seemed  inconceivable  that 
an  agreement  to  refrain  from  establishing  a  business  of  the  same  kind 
anywhere  in  the  kingdom  should  be  necessary  to  the  protection  of 
the  good-will  of  any  existing  business,  it  was  laid  down  as  an  arbitrary 
rule  that  agreements  so  comprehensive  in  their  terms  were  void. 
Thus  the  distinction  between  a  general  restraint  of  trade  and  a  partial 
restraint  of  trade  grew  up.  Contracts  applying  to  any  territory  less 
than  the  whole  kingdom  were  considered  in  reference  to  their  reason- 
ableness, having  regard  to  the  purpose  for  which  the  contract  was 
made.  By  the  unanimous  decision  of  the  House  of  Lords  in  the  case 
of  Nordenfelt  v,  Maxim-Nordenfelt  Guns  &  Ammunition  Co.,  [1894] 
App.  Cas.  535,  affirming  the  unanimous  judgment  of  the  Court  of 
Appeals  in  [1893]  1  Ch.  630,  it  is  now  settled  in  England  that  a 
covenant  unrestricted  as  to  space,  not  to  engage  in  a  particular  kind 
of  business  for  twenty-five  3'ears,  made  in  connection  with  the  sale 
of  the  property  of  a  manufacturing  establishment,  is  valid,  if,  having 
regard  to  the  nature  of  the  business  and  the  limited  number  of  its 
customers,  it  is  not  wider  than  is  necessary  for  the  protection  of  the 
covenantee,  nor  injurious  to  the  public  interests  of  the  countrj',  as 
were  found  to  be  the  facts  in  that  case.  The  earlier  English  authori- 
ties are  reviewed  at  length  in  the  opinions,  and  it  is  unnecessary  to 
refer  to  tliem  here.  Arbitrar}-  rules  which  were  originally  well  founded 
have  thus  been  made  to  yield  to  changed  conditions,  and  underlying 
principles  are  applied  to  existing  methods  of  doing  business.  The 
tendencies  in  most  of  the  American  courts  are  in  the  same  direction. 
Oakdale  Manuf.  Co.  v.  Garst,  18  R.  I.  484 ;  Fowle  v.  Park,  131  U.  S. 
8S,  97 ;  Oregon  Steam  Navigation  Co.  v.  Winsor,  20  Wall.  64 ;  Tode 
V.  Gross,  127  N.  Y.  480 ;  Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
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473 ;   Whitney  t*.  Slayton,  40  Maine,  224 ;  Western  Wooden  Ware 
Association  t^.  Starkey,  84  Mich.  76. 

In  this  Commonwealth  the  general  doctrine  of  the  cases  seems  to 
be  that,  in  connection  with  the  sale  of  the  good-will  of  a  bosiness,  the 
vendor  will  be  bound  by  any  covenant  which  is  reasonably  necessary 
for  the  preservation  and  protection  of  the  property  which  he  sells. 
Pierce  v.  Fuller,  8  Mass.  223;  Perkins  v.  Lyman,  9  Mass.  522 
Steams  r.  Barrett,  1  Pick.  443 ;  Palmer  v.  Stebbins,  3  Pick.  188 
Pierce  v.  Woodward,  6  Pick.  206 ;  Angier  v.  Webber,  14  Allen,  211 
Dean  v.  Emerson,  102  Mass.  480 ;  Morse  Twist  Drill  &  Machine  Ca 
V.  Morse,  103  Mass.  73 ;  Boatelle  v.  Smith,  116  Mass.  Ill ;  Bopes  v. 
Upton,  125  Mass.  258;  Handforth  v.  Jackson,  150  Mass.  149.  In 
cases  in  which  snch  covenants  have  been  held  bad  they  were  deemed 
to  go  farther  than  was  reasonable  to  give  fall  value  to  the  property 
sold.  In  Bishop  v.  Palmer,  146  Mass.  469,  relied  on  by  the  defendant, 
the  covenant  was  unrestricted  as  to  space,  and  was  made  in  connec- 
tion with  the  sale  of  the  property  and  good-will  of  a  local  business, 
not  peculiar  in  its  nature,  for  the  protection  of  which  so  extensive  a 
covenant  was  held  to  be  unnecessary.  The  case  of  Gamewell  Fire 
Alarm  Telegraph  Co.  r.  Crane,  160  Mass.  50,  is  not  inconsistent  with 
the  contention  of  the  plaintiffs.  It  is  said  in  the  opinion,  that  the 
^^  plaintiff  did  not  buy  the  good-will  of  a  mercantile  business,  and 
the  defendant  Crane  had  no  customers  for  fire  alarm  and  police  tele- 
graph machines  and  apparatus.^'  A  ground  of  the  decision,  stated  by 
a  majority  of  the  court,  is  as  follows:  ^^  The  stipulation  seems  to  us 
to  be  something  more  than  is  reasonably  necessary  to  protect  the 
plaintiff  in  the  enjoyment  of  the  property  it  bought,  even  if  that 
should  be  adopted  as  the  test,  upon  which  we  express  no  opinion." 

Inasmuch  as  the  stipulation  in  the  present  case  is  only  to  do  no 
business  for  five  years  that  shall  interfere  with  or  compete  with  the 
proposed  business  of  the  Anchor  Electric  Company,  it  seems  quite 
tlear  under  the  authorities  in  Massachusetts  that  the  stipulation  goes 
no  further  than  is  reasonably  necessary  to  protect  the  good-will  of 
the  business  sold  by  the  defendant's  corporation,  and  that  it  should 
therefore  be  held  valid,  unless  a  distinction  is  to  be  made  between 
competition  with  the  business  of  the  Anchor  Electric  Company 
and  competition  with  the  business  sold  by  the  defendant  and  his  com- 
pany. The  business  sold  by  the  defendant  was  chiefly  installing  and 
constructing  electric  plants  and  appliances.  The  business  of  the  new 
corporation  included  with  this  that  which  formerly  was  done  by  the 
other  two  companies,  namely,  manufacturing  and  dealing  in  electrical 
appliances. 

In  considering  this  branch  of  the  case,  the  nature  of  the  contract 
of  sale  should  be  regarded.  The  defendant's  business  was  sold  to  be 
conducted  as  a  part  of  a  new  and  more  general  business.  Very  likely 
the  price  paid  for  it  was  larger,  and  the  good-will  was  deemed  more 
valuable  because  it  was  to  be  so  conducted.    The  plaintiff  corporation 
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carried  on  different  but  closely  connected  departments  of  the  elec- 
trical business,  and  the  different  departments  were  so  related  to  one 
another  that  sometimes  it  would  bo  diflScult,  if  not  impossible,  to 
distinguish  between  competition  with  one  department  and  competition 
with  another. 

Moreover^  this  was  a  contract  for  mutual  profit  in  conducting  the 
new  business,  which,  under  the  findings  of  the  Court,  has  all  pre* 
sumptions  in  its  favor.  Each  party  was  to  devote  himself  to  the 
interests  of  the  new  corporation.  Although  the  parties  provided  for 
the  establishment  of  a  corporation,  their  arrangement  was  in  the 
nature  of  a  copartnership.  The  profits  of  the  new  corporation  were 
to  be  shared  by  the  old  corporations,  which  had  sold  their  property 
and  become  stockholders  in  the  new  one.  It  is  difficult  to  see  any 
good  reason  why  the  contract  of  the  three  persons  to  promote  the 
interests  of  the  new  corporation  should  not  be  binding  upon  them. 
This  contract  necessarily  includes  the  agreement  not  to  enter  into 
competition  against  the  new  corporation.  The  case  seems  to  come 
within  the  language  of  Chief  Justice  Chapman  in  Morse  Twist  Drill  & 
Machine  Go.  v.  Morse,  103  Mass.  73,  75,  where  he  says  the  '^de- 
fendant did  not  technically  become  a  partner  with  the  plaintiffs,  3*et 
be  became  the  associate  of  the  other  stockholders  in  the  business, 
be  himself  inducing  them  to  join  him  in  it,  and  having  a  large  interest 
in  the  formation  of  the  company ;  and  the  same  principle  that  enables 
a  partner  to  bind  himself  to  do  nothing  in  competition  with  the  busi- 
ness of  the  firm  ought  to  apply  to  him.'* 

We  are  of  opinion  that  the  stipulation  not  to  compete  with  the 
business  of  the  plaintiff  corporation  is  as  binding  on  the  defendant  as 
if  it  were  merely  not  to  compete  with  such  business  as  previously 
had  been  done  by  the  Hawkes  Electric  Company. 

Decree  far  the  plaint^s. 


JULIUS  GARST  v.   FRANK  M.   HARRIS. 

SuFBEMB  Judicial  Court  of  Massachusetts,  October  2-18,  1000. 

[Reported  in  177  MoMOchmetU^  73.] 

Ck>irrBACT,  for  breach  of  the  following  agreement : 

*'*'  For  and  in  consideration  of  the  per  cent  deducted  from  the  full 
retail  price,  as  per  list  appended  hereto,  allowed  by  the  Phenyo  Caffein 
Company,  the  vendee  or  retailer  hereby  agrees  that  he  will  not  sell, 
nor  allow  any  one  in  his  employ  to  sell,  directly  or  indirectly,  Phenyo 
Caffein,  25  cent  size,  for  less  than  25  cents  a  single  box,  five  boxes 
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for  one  dollar,  twelve  boxes  for  two  dollars  and  twenty-five  cents,  nor 
the  10  cent  size  for  less  than  the  face  price. 

'^  The  vendee,  or  retailer,  further  agrees,  that  if  he  violates  the 
terms  of  this  contract,  he  will  pay  to  the  Phen3'o  Caffcin  Company 
the  sum  of  121,  that  sum  being  the  agreed  amount  that  the  Phenyo 
Caffein  Company  would  be  damaged  by  a  breach  of  this  agreement. 
This  clause,  as  to  the  amount  of  damages,  is  inserted  because  it  is 
recognized  and  agreed  that  a  breach  of  this  agreement  would  cause 
the  Phen3'0  Company  to  suffer  a  material  loss,  and  also  that  it  would 
be  very  difficult  and  usually  impossible  to  prove  the  exact  amount 
of  such  loss. 

^^  The  vendee,  or  retailer,  further  agrees  that  the  acceptance  of  said 
goods,  with  the  notice  of  the  conditions  of  sale,  shall  be  held  to  be  an 
assent  on  his  part  to  the  foregoing  terms,  and  an  agreement  with  the 
Phen3'0  Cafifein  Company,  to  sell  subject  to  the  price  restrictions  fixed 
by  it. 

^^  This  agreement  is  made  subject  to  the  stipulation  that  in  case 
the  vendee,  or  retailer,  should  desire  to  discontinue  the  sale  of  Phenyo 
Caffein,  and  notifies  the  Phenyo  Caffein  Company  of  that  fact,  in 
writing,  said  company  agrees  to  buy  from  the  vendee,  or  retailer,  any 
of  the  said  Phenyo  Caffein  at  the  net  cost  price  at  which  it  was  sold 
to  him." 

Then  followed  a  specification  of  the  price  and  discount  to  the  retail 
trade. 

The  case  was  submitted  to  the  Superior  Court,  and,  after  judgment 
for  the  plaintiff  for  |21,  by  Gaskill,  J.,  to  this  court,  on  appeal,  upon 
agreed  facts,  the  nature  of  which  appears  in  the  opinion. 

TT.  C.  MeUish^  for  the  defendant. 

W.  Thayer  {H.  W.  Cobb,  with  him),  for  the  plaintiff. 

Holmes,  C.  J.  This  is  an  action  of  contract  to  recover  |21  as 
liquidated  damages  for  breach  of  an  agreement  not  to  sell  Phenyo 
Caffein  below  a  stipulated  price.  Phen3'o  Caffein  was  a  proprietary 
medicine  purchased  by  the  defendant  of  the  plaintiff!  At  the  time  of 
the  sale  and  as  a  part  of  it  a  written  statement  of  terms  containing 
this  agreement  was  read  to  the  defendant  and  delivered  to  him.  One 
stipulation  expressed  in  the  document  was  that  the  acceptance  of  the 
goods  with  the  notice  of  the  conditions  of  the  sale  should  be  an  assent 
to  the  terms.  The  defendant  accepted  the  goods  and  expressed  no 
dissent.  There  is  no  question,  therefore,  that  he  agreed  to  those 
terms  upon  the  consideration  of  the  sale,  which  was  made  with  a 
deduction  from  the  full  retail  price.  The  defendant  sold  the  goods 
so  purchased  below  the  stipulated  price  and  broke  his  contract.  So 
much  of  the  defendant's  argument  as  denies  the  agreement,  the  con- 
sideration, or  the  applicability  of  the  contract  to  the  goods  sold  needs 
no  further  discussion. 

The  rest  of  the  defence  needs  but  a  few  words.  It  is  said  that  the 
contract  was  unlawful  as  in  restraint  of  trade.     Some  limits  were  set 
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to  the  inherited  doctrine  on  this  sabject  by  the  recent  case  of  Anchor 
Electric  Co.  v.  Hawkes,  171  Mass.  101,  as  they  had  been  in  England 
before.  When,  as  here,  there  is  a  secret  composition,  which  the 
defendant  presumably  would  have  no  chance  to  sell  at  a  profit  at  all 
but  for  the  plaintiff's  permission,  a  limit  to  the  license,  in  the  form 
of  a  restriction  of  the  price  at  which  he  may  sell,  is  proper  enough. 
See  Morse  Twist  Drill  &  Machine  Co.  v,  Morse,  103  Mass.  73; 
Central  Shade  Roller  Co.  v,  Cushman,  143  Mass.  853;  Gloucester 
Isinglass  &  Glue  Co.  v.  Russia  Cement  Co.,  154  Mass.  92 ;  Fowle  v. 
Park,  131  U.  S.  88,  97 ;  Walsh  v,  Dwight,  40  App.  Div.  (N.  Y.)  513. 
It  is  suggested  that  the  sum  agreed  upon  in  the  writing  as  liquidated 
damages  is  a  penalty.  But  it  is  admitted  in  the  agreed  facts  that 
the  damages  are  substantial  and  difficult  to  estimate,  and  it  was 
recognized  in  the  contract  that  they  would  be  so.  It  has  been  decided 
recently  that  parties  are  to  be  held  to  their  words  upon  this  question 
except  in  exceptional  cases  where  there  are  special  reasons  for  a 
different  decision.  Guerin  v.  Stacy,  175  Mass.  595.  In  this  case 
there  is  every  reason  for  upholding  the  general  rule.  Chase  v,  Allen, 
13  Gray,  42 ;  Lynde  v.  Thompson,  2  Allen,  456. 

Judgment  for  the  plaintiff . 


B.  WILSON  MORE  et  al.  v.  J.  L.  BENNETT  et  al.    ^ 
Illinois  Supreme  Court,  January  18,  1892. 

[Reported  in  140  lUinois,  69.] 

Mb.  Justice  Bailet  delivered  the  opinion  of  the  court. 

The  question  is  raised  by  counsel  and  discussed  at  some  length, 
whether  membership  in  the  Chicago  Law  Stenographic  Association 
established  a  contractual  relation  between  the  plaintiffs  and  defend- 
ants which  gives  to  the  plaintiffs  a  right  of  action  against  the  defend- 
ants, for  a  violation  of  an}'  of  the  rules  of  said  association,  as  for  a 
breach  of  contract ;  and  also,  whether  the  only  remedy  for  a  violation 
of  said  rules  is  not  that  provided  by  the  by-laws  of  the  association, 
viz.,  a  fine,  to  be  imposed  upon  the  offender,  after  a  trial  and  convic- 
tion before  an  ai'bitration  committee,  duly  appointed  for  that  purpose. 
But  as  we  view  the  case,  it  will  be  unnecessarj'  for  us  to  consider  these 
questions,  since,  admitting  that  the  constitution  and  by-laws  of  the 
association  were  in  the  nature  of  a  contract  as  between  the  members, 
^nter  «€,  we  are  of  the  opinion  that  the  contract  thus  established  is  so 
far  obnoxious  to  well  settled  rules  of  public  policy  as  to  render  it  im- 
proper for  the  courts  to  lend  their  aid  to  its  enforcement. 

Whatever  may  be  the  professed  objects  of  the  association,  it  dearlj 
appears,  both  from  its  constitution  and  by-laws,  and  from  the  aver* 
you  II. —  25 
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menu  of  the  dedaratioii,  that  one  of  its  objects,  if  not  its  leading 
object,  is  to  control  the  prices  to  be  charged  by  its  members  for  steno- 
graphic work,  by  restraining  all  competition  between  them.  Power  is 
given  to  the  association  to  fix  a  schedule  of  prices  which  shall  be  bind- 
ing upon  all  its  members,  and  not  only  do  the  members,  by  assenting 
to  the  constitution  and  by-laws,  agree  to  be  bound  by  the  schedule  thus 
fixed,  but  their  competition  with  each  other,  either  by  taking  or  offering 
to  take  a  less  price,  is  punishable  by  the  imposition  of  fines,  as  well  as 
by  such  other  disciplinary  measures  as  associations  of  this  character 
may  adopt  for  the  enforcement  of  their  rules. 

The  rule  of  public  policy  here  involved  is  closely  analogous  to  that 
which  declares  illegal  and  void  contracts  in  general  restraint  of  trade, 
if  it  is  not  indeed  a  subordinate  application  of  the  same  rule.  As  said 
by  Mr.  Tiedeman :  '<  Following  the  reason  of  the  rule  which  prohibits 
contracts  in  restraint  of  trade,  we  find  that  it  is  made  to  prohibit  all 
contracts  which  in  any  way  restrain  the  freedom  of  trade  or  diminish 
competition,  or  r^ulate  the  prices  of  commodities  or  services.  All 
combinations  of  capitalists  or  of  workmen  for  the  purpose  of  infinendng 
trade  in  their  especial  favor,  by  raising  or  reducing  prices,  are  so  far 
illegal  that  agreements  to  combine  cannot  be  enforced  by  the  courts.'^ 
Tiedeman  on  Commercial  Paper,  sect.  190. 

Many  cases  may  be  found  in  which  the  doctrine  here  stated  has  been 
laid  down  and  enforced.  Thus,  in  Stanton  v.  Allen,  5  Denio,  434, 
where  an  association  among  the  whole  of  a  large  part  of  the  proprie- 
tors of  boats  on  the  Erie  and  Oswego  canals  was  formed  under  an 
agreement  to  regulate  the  price  of  freight  and  passage  by  a  uniform 
scale  to  be  fixed  by  a  committee  chosen  by  themselves,  and  to  divide  the 
profits  of  their  business  according  to  the  number  of  boats  employed  by 
each,  with  provisions  prohibiting  tbe  members  from  engaging  in  similar 
business  out  of  the  association,  it  was  held  that,  as  the  tendency  of 
such  agreement  was  to  increase  prices  and  to  prevent  wholesome  com- 
petition, as  well  as  diminish  the  public  revenue,  it  was  against  public 
policy  and  void  by  the  principles  of  the  common  law. 

In  Hooker  v.  Vande water,  4  Denio,  349,  the  proprietors  of  five  seve- 
ral lines  of  boats  engaged  in  the  business  of  transporting  persons  and 
freight  on  the  Erie  and  Oswego  canals,  entered  into  an  agreement  in 
which,  *^  for  the  purpose  of  establishing  and  maintaining  fair  and  uni- 
form rates  of  freight,  and  equalizing  the  business  among  themselves, 
and  to  avoid  all  unnecessary  expense  in  doing  the  same,'*  they  agreed 
to  run  for  the  residue  of  the  season  of  navigation  at  certain  rates  ot 
freight  and  passage  then  fixed  upon,  but  which  should  be  changed 
whenever  the  parties  should  deem  expedient,  and  to  divide  the  net 
earnings  among  themselves  according  to  certain  fixed  proiK>rtions ;  and 
It  was  held,  in  a  suit  on  the  agreement  against  a  party  who  failed  to 
make  payment  according  to  its  terms,  that  the  agreement  was  a  con- 
spiracy to  commit  an  act  injurious  to  trade,  and  was  illegal  and  void. 

In  Morris  Ran  Coal  Co.  v,  Barclay  Coal  Co.*  68  Penn.  St.  173,  five 
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coal  companies  in  Pennsylvania  entered  into  an  agreement  in  New 
York,  to  divide  two  coal  regions  of  which  they  had  control ;  to  appoint 
a  committee  to  take  charge  of  their  interests  and  decide  all  questions, 
and  appoint  a  general  agent  at  a  certain  point  in  the  State  of  New  York, 
the  coal  mined  to  be  delivered  through  him,  each  company  to  deliver  its 
proportion  at  its  own  cost  at  the  different  markets,  at  such  time  and  to 
such  persons  as  the  committee  should  direct,  the  committee  to  adjust  all 
prices,  rates  of  freight,  &c.,  and  settlements  to  be  made  between  the 
several  companies  monthly ;  and  it  was  held  in  a  suit  brought  by  one  of 
said  companies  against  another,  to  enforce  a  liability  arising  under  said 
contract,  that  the  contract  was  in  violation  of  a  statute  of  New  York 
making  it  a  misdemeanor  to  conspire  to  commit  any  act  injurious  to 
trade  or  commerce,  and  was  also  against  public  policy  and  therefore 
illegal  and  void,  the  court  laying  down  the  rule,  among  other  things, 
that  every  association  formed  to  raise  or  depress  prices  beyond  what 
they  would  be  if  left  without  aid  or  stimulus,  was  criminaL 

In  Craft  v,  McConoughy,  79  HI.  B46,  a  contract  was  entered  into  by 
all  the  grain  dealers  in  a  certain  town,  which,  on  its  face,  indicated  that 
tliey  had  formed  a  partnership  for  the  purpose  of  dealing  in  grain,  but 
the  tme  object  of  which  was  to  form  a  secret  combination  which  would 
stifle  all  competition,  and  enable  the  parties,  by  secret  and  fraudulent 
means,  to  control  the  price  of  grain,  costs  of  storage,  and  expense  of 
shipment  at  such  town,  and  it  was  held  on  bill  filed  for  an  accounting 
and  distribution  of  profits,  that  such  contract  was  in  restraint  of  trade 
and  consequently  void  on  grounds  of  public  policy.  In  discussing  the 
principles  involved,  this  court  said :  ^^  While  these  parties  were  in  busi- 
ness in  competition  with  each  other,  they  had  the  undoubted  right  to 
establish  their  own  rates  for  grain  stored  and  commissions  for  ship- 
ment and  sale.  They  could  pay  as  high  or  low  a  price  for  grain  as 
they  saw  proper,  and  as  they  could  make  contracts  for  with  the  pro- 
ducer. So  long  as  competition  was  free,  the  interest  of  the  public  was 
safe.  The  laws  of  trade,  in  connection  with  the  rigor  of  competition, 
was  all  the  guaranty  the  public  required,  but  the  secret  combination 
created  by  the  contract  destroyed  all  competition  and  created  a 
monopoly  against  which  the  public  interest  had  no  protection." 

The  doctrine  of  the  foregoing  decisions  may,  in  our  opinion,  be  fairiy 
applied  to  the  facts  in  the  present  case.  While  some  of  the  cases  cited 
involve  elements  not  present  here,  the  determining  circumstance  in  all 
of  them  seems  to  have  been,  a  combination  or  conspiracy  among  a  num- 
ber of  persons  engaged  in  a  particular  business,  to  stifle  or  prevent  com- 
petition, and  thereby  to  enhance  or  diminish  prices  to  a  point  above  or 
below  what  they  would  have  been  if  left  to  the  influence  of  unrestricted 
oompetition.  All  such  combinations  are  held  to  be  contrary  to  public 
policy,  and  the  courts  therefore  will  refuse  to  lend  their  aid  to  the  en- 
forcement of  the  contracts  by  which  such  combinations  are  sought  to 
be  effected. 

Counsel  seek  to  distinguish  this  case  fh>m  those  cited,  by  the  ciroum' 
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stance  aDeged  in  the  second  count  of  the  declaration,  that  bat  a  small 
portion  of  the  law  stenographers  of  Chicago  belong  to  said  associatioQ. 
An  analogy  is  thereby  sought  to  be  raised  between  the  contract  in  this 
case  and  liiose  contracts  in  partial  restraint  of  trade  which  the  law  up- 
holds. We  think  the  analogy  thus  sought  to  be  raised  does  not  exist 
Contracts  in  partial  restraint  of  trade  which  the  law  sustains  are  those 
which  are  entered  into,  by  a  vendor  of  a  business  and  its  good-will, 
with  his  vendeci  by  which  the  vendor  agrees  not  to  engage  in  the  same 
business  within  a  limited  territory,  and  the  restraint,  to  be  valid,  must 
be  no  more  extensive  than  is  reasonably  necessary  for  the  protection  of 
the  vendee  in  the  enjoyment  of  the  business  purchased.  But  in  the 
present  case  there  is  no  purchase  or  sale  of  any  business,  nor  any  other 
analogous  circumstance  giving  to  one  party  a  Just  right  to  be  protected 
against  competition  from  the  other.  All  of  the  members  of  the  associa- 
tion are  engaged  in  the  same  business  within  the  same  territory,  and 
the  object  of  the  association  is  purely  and  simply  to  silence  and  stifle 
all  competition  as  between  its  members.  No  equitable  reason  for  such 
restraint  exists,  the  only  reason  put  forward  being  that,  under  the  influ- 
ence of  competition  as  it  existed  prior  to  the  organization  of  the  asso- 
ciation, prices  for  stenographic  work  had  been  reduced  too  far,  and  the 
association  was  organized  for  the  purpose  of  putting  an  end  to  all  com- 
petition, at  least  as  between  those  who  could  be  induced  to  become 
members.  True,  the  restraint  is  not  so  far-reaching  as  it  would  have 
been  if  all  the  stenographers  in  the  city  had  joined  the  association,  but  so 
far  as  it  goes,  it  is  precisely  of  the  same  character,  produces-  the  same 
results,  and  is  subject  to  the  same  legal  objection. 

It  may  also  be  observed  that,  by  the  constitution  of  the  association 
any  reputable  stenographer  regularl}*  engaged  in  law  reporting  in  Cook 
county  is  eligible  to  membership,  and  if  all  or  a  major  part  of  the  sten- 
ographers in  said  county  engaged  in  that  business  are  not  already  mem- 
bers, it  is  because  the  association  has  not  3*et  fhlly  accomplished  the 
purposes  of  its  organization.  We  can  see  no  legal  difference  between 
the  restraint  upon  competition  which  it  now  exercises  and  that  which  it 
will  exercise  when  it  is  in  a  position  to  dictate  terms  to  all  who  are  en- 
gaged in  the  business,  and  to  all  who  may  wish  to  obtain  the  services 
of  law  stenographic  reporters. 

We  are  of  the  opinion  that  the  demurrer  to  the  declaration  was  prop- 
erly sustained,  and  the  judgment  will  therefore  be  afl9rmed. 

Judgment  affirtnedL 
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EMERY  BT  At.   V.   OHIO  CANDLE  CO. 
Omo  Supreme  Court,  Mat  6,  1890. 

[ReparUd  in  47  Ohio  State,  320.] 

Error  to  the  Superior  Court  of  Cincinnati. 

In  1880  an  unincorporated  company  was  formed,  to  continue  six  years, 
called  The  Candle  Manufacturers'  Association,  which  included  the  man- 
ufacturers of  ninet3'-five  per  cent  of  the  star  candles  in  that  part  of  the 
United  States  lying  east  of  the  114^  of  longitude  west  of  Greenwich, 
or  substantially  all  the  territory  east  of  the  western  boundary  of  Utah. 
Its  object  was  to  increase  the  price  and  decrease  the  manufacture  of 
candles  in  the  territory  covered  by  the  agreement ;  and  is  found,  as  a 
fact,  to  have  had  that  effect  during  the  whole  existence  of  the  associa- 
tion. The  members  composing  the  association  were  required  to  pay 
into  its  treasur}*  two  and  one  half  cents  per  pound  on  every  pound  of 
candles  disposed  of  on  their  own  account  within  the  territory.  But 
neither  was  bound  to  operate  his  factory ;  and  whether  he  did,  or  did 
not,  he  received  at  stated  times  his  proportion  of  the  profits  of  the  pool, 
which  was  based  upon  the  business  that  had  been  done  by  him  in  pre- 
vious years ;  thus  making  it  to  the  interest  of  each  member  to  operate 
his  factory  when  the  price  of  candles  was  high,  and  to  remain  idle  when 
the  price  was  low. 

The  receipts  of  the  association  were  placed  in  a  selected  depository, 
The  First  National  Bank  of  Cincinnati,  to  the  credit  of  an  executive 
committee,  consisting  of  three  members,  selected  by  the  association,  and 
could  only  be  paid  out  on  a  check  signed  by  at  least  two  of  them.  The 
claims  of  all  members  were  adjusted  by  this  committee. 

The  Ohio  Candle  Company,  incorporated  under  the  laws  of  this  State, 
Joined  the  association  in  1883,  and  withdrew  therefrom  in  March,  1884. 
During  the  month  of  January  of  that  year  it  had  paid  into  the  associa- 
tion 122.40,  but  there  was  due  to  it,  under  the  terms  of  the  agreement, 
as  profits  for  that  month,  the  sum  of  $2,151.17.  The  committee  agreed 
to  pay  the  company  the  sum  it  had  paid  in,  but  refused  to  pay  the  snm 
due  as  profits,  on  the  ground  that  b}'  withdrawing  before  the  expiration 
of  the  life  of  the  association  it  had  violated  the  agreement,  and  was 
entitled  to  none  of  its  gains.  Thereupon  the  company-  brought  suit  for 
the  amount  against  the  members  composing  the  committee,  to  which  the 
bank  was  made  a  party,  asking  that  the  bank  be  ordered  to  pay  the 
money  to  the  plaintiff,  or  that  a  judgment  be  rendered  in  its  favor  for 
the  amount  with  interest. 

Issues  of  fact  having  been  made  np,  the  case  was  tried  to  the  court, 
and  reserved  for  hearing  in  general  term,  which  made  a  finding  of 
facts — the  substance  of  which  has  been  stated  —  and  rendered  judg- 
ment against  the  members  of  the  committee,  which  is  sought  to  be 
leversed  on  the  ground  that  it  is  against  the  law. 
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Perry  A  Jenny^  for  plaintiffs  in  error. 
Ramsey,  Maxwell^  A  Rameey^  for  defendants  in  error* 
By  the  Coubt.  We  are  of  tiie  opinion  that  the  suit  cannot  be  main* 
tainedi  for  the  reason  tiiat  the  objects  of  the  association  were  oontruy 
to  public  policy,  and  in  no  way  to  be  aided  by  the  coarts.  No  recoveiy 
can  be  had  except  by  giving  effect  to  the  terms  of  the  agreement  The 
action  is,  in  substance,  a  suit  against  the  association  to  recover  a  sum 
due  the  plaintiff  under  the  terms  on  which  the  association  was  formed. 
The  committee  represent  the  association,  and  a  Judgment  against  them 
is  a  judgment  against  it  If,  as  claimed  by  the  defendants,  a  member 
could  not  withdraw  from  the  association  until  the  six  years  had  expired, 
then  the  committee,  as  representing  the  association,  had  a  defence  on 
which  they  might  have  relied,  had  the  objects  of  the  association  been 
perfectly  legitimate.  But  should  a  court  be  called  on  to  consider  any 
defence,  so  long  as  the  claim  itself  is  based  upon  an  agreement  to  which 
it  can  give  no  countenance?  It  must  be  observed  that  the  withdrawal 
of  the  plaintiff  was  not  at  a  time,  nor  under  circumstances,  that  could 
give  to  it  the  merits  of  repentance.  It  had  passed  beyond  where  it 
might,  by  withdrawal,  have  secured  the  aid  of  a  court  in  recovering 
what  it  had  advanced  in  furtherance  of  an  illegal  object  Its  suit  is  to 
recover  its  portion  of  the  ill-gotten  gains.  The  case  of  Norton  v.  Blinn, 
89  Ohio  St  145,  can  have  no  application  here,  for  this  is  a  suit  between 
parties  to  enforce  the  terms  of  the  illegal  agreement  See  Texas  6t 
P.  Ry.  Co.  V.  Southern  Pac.  Ry.  Co.,  6  Southern  Reporter,  888,  where 
Brooks  v.  Martin,  2  WalL  70,  is  accurately  distinguished,  and  shown  to 
have  no  application  to  a  case  such  as  this.^ 

Judgment  reversed^  and  the  petition  of  plaintiff  beHaw  diemieeed. 


SECTION  XL 
Wagers  and  Oaming  Contracts. 

HAMPDEN  V.  WALSH. 
Ix  THE  Queen's  Bench  DrvisiON,  Januabt  17, 1876. 

[Reported  in  1  Queen' m  Bench  Divieion,  189.] 

The  judgment  of  the  court  (Cockburn,  C.  J.,  and  Melior  and  Quain, 
JJ.),  was  delivered  by  — 

Cockburn,  C.  J.  This  is  an  action  brought  to  recover  the  sum  of 
5002.  deposited  by  the  plaintiff  with  the  defendant,  ander  the  following 
circumstances :  ^ 


1  By  act  of  Cong^ress  of  July  S,  1890,  contracts,  combinations  in  the  form  of 
or  otherwise,  ftnd  monopolies  to  restrain  trade  or  commerce  in  the  District  of  Colombia, 
or  in  any  of  the  territories  of  the  United  States,  or  between  any  States  and  territories 
or  foreign  coontrios,  are  declared  illegal  and  made  criminal  offences.  26  Stat.  909. 
And  many  States  haye  anacted  aimllar  statntea.  Sea  £ddy  on  Combinationt»  IL 
{  796  St  flsg. 
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*  The  plaintiff^  it  appears^  entertains  a  strong  disbeKef  in  Che  received 
opinion  as  to  the  convexity  of  the  earth,  and  with  the  view,  it  seems, 
of  establishing  his  own  opinion  in  the  face  of  the  world,  he  published  in 
a  />umai  called  ^^  Scientific  Opinion/'  an  advertisement  in  the  following 
words :  ^^The  undersigned  is  willing  to  deposit  50Z.  to  500/.  on  recip- 
rocal terms,  and  defies  all  the  philosophers,  divines,  and  scientific  pro- 
fessors in  the  United  Kingdom  to  prove  the  rotundity  and  revolution  of 
the  world,  from  Scripture,  from  reason,  or  fh)m  fact  He  will  acknowU 
edge  that  he  has  forfeited  his  deposit  if  his  opponent  can  exhibit  to  the 
satisfaction  of  any  intelligent  referee  a  convex  railway,  canal,  or  lake." 

The  challenge  thus  thrown  out  was  answered  and  accepted  by  k  Mr. 
Alfred  Wallace,  who  offered  to  stake  the  like  amount  *^on  the  under- 
taking to  show  visibly,  and  to  measure  in  feet  and  inches,  the  convexity 
of  a  canal  or  lake.'' 

The  money  was  deposited  accordingly  in  a  bank,  to  the  credit  of  Mr. 
Walsh,  the  defendant  An  agreement  was  drawn  up,  whereby  it  was 
agreed  that,  ^'  if  Mr.  A.  R.  Wallace,  on  or  before  the  15th  of  March, 
1870,  proved  the  convexity  or  curvature  to  and  fro  of  the  surface  of 
any  canal,  river,  or  lake,  by  actual  measurement  and  demonstration,  to 
the  satisfaction  of  Mr.  John  Henry  Walsh,  of  346,  Strand,  and  of  Mr. 
W.  Carpenter,  of  7,  Carlton  Terrace,  Lewisham  Park,  or,  if  they  dif- 
fered, to  the  satisfaction  of  the  umpire  they  might  appoint,**  Wallace 
was  to  receive  the  two  sums  deposited ;  while  if  Wallace  failed  in  show- 
ing such  actual  proof  of  convexity,  the  two  sums  were  to  be  paid  to  the 
plaintiff.  The  agreement  concluded  with  the  following  proviso :  ^^  Pro- 
vided always,  that,  if  no  decision  can  be  arrived  at,  owing  to  the  death 
of  either  of  the  parties,  the  wager  is  to  be  annulled ;  or  if,  owing  to  the 
weather  being  so  bad  as  to  prevent  a  man  being  distinctly  seen  by  a 
good  telescope,  at  a  distance  of  four  miles,  then  a  further  period  of  one 
month  is  to  be  allowed  for  the  experiment,  or  longer,  as  may  be  agreed 
upon  by  the  referees." 

Mr.  Walsh  being  unable  to  act  as  referee,  a  Mr.  Coulcher  was  substi- 
tuted for  him.  Certain  tests  having  been  agreed  on,  the  experiment 
was  tried  on  the  Bedford  Level  Canal.  The  referees  differed;  Mr. 
Coulcher  being  of  opinion  that  Mr.  Wallace  had  proved,  Mr.  Carpenter, 
that  he  had  not  proved,  the  convexity  of  the  canal.  Thereupon  it  was 
proposed  that  the  referees  should  exercise  their  power  of  appointing  an 
umpire ;  but  Mr.  Carpenter  declined  to  act  further  in  the  matter.  A 
correspondence  ensued,  when  it  was  agreed  to  leave  the  matter  to  the 
decision  of  Mr.  Walsh,  the  present  defendant,  to  whom  the  two  referees 
should  submit  their  reports,  and  who  was  to  be  at  liberty  to  seek  any 
fbrther  information  he  might  deem  necessary,  and  to  consult  Mr. 
Solomons,  an  optician,  if  he  thought  proper.  Having  done  so,  he  de- 
cided in  favor  of  Mr.  Wallace,  as  having  *'  proved  to  his  satisfaction 
the  curvature  to  and  fro  of  the  Bedford  Level  Canal  between  Witney 
Bridge  and  Welsh's  dam  (six  miles),  to  the  extent  of  five  feet  more 
or  less." 
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To  this  decision  the  plAintiff  objected,  and  before  the  defendant  had 
paid  over  the  money  to  Mr.  Wallace,  demanded  to  have  the  500^  he  had 
deposited  restored  to  him.  Notwithstanding  which,  the  defendant  paid 
the  two  sums  of  500/.  to  Wallace. 

The  question  for  our  decision  is,  whether  upon  this  state  of  facts  the 
plaintiff  is  entitled  to  recover  the  sum  so  deposited  by  him. 

One  question  which  presents  itself  is,  whether  this  agreement  amounts 
in  effect  to  a  wager ;  and  if  so,  whether  the  plaintiff  by  the  effect  of  8 
&  9  Vict.  c.  109,  8.  18,  is  prevented  from  maintaining  this  action. 

We  will,  in  the  first  instance,  proceed  with  the  case  on  the  assumption 
that  the  agreement  is  in  effect  a  wager. 

It  is  well  established  b}'  numerous  authorities,  which  it  would  be  here 
superfluous  to  citie,  that  at  common  law,  a  wager,  being  a  contract  by 
A.  to  pay  money  to  B.  on  the  happening  of  a  given  event,  in  considera- 
tion of  B.  paying  money  to  him  on  the  event  not  happening,  was  legal, 
provided  the  subject-matter  of  the  wager  was  one  upon  which  a  contract 
could  lawfully  be  entered  on.  But  by  the  effect  of  the  statutes  of  16 
Car.  2,  a  7,  of  9  Anne,  c.  14,  and  of  other  statutes  for  the  prevention 
of  gaming,  various  forms  of  betting  became  stamped  with  ill^ality,  and 
no  action  could  be  maintained  by  the  winner  against  the  loser  in  respect 
of  them.  Nor  could  any  action  be  brought  by  the  winner  against  the 
stakeholder  with  whom  the  amount  of  the  wager  had  been  deposited. 
Wagers  not  included  in  these  statutes  remained  as  before,  and  could  be 
made  the  subject-matter  of  an  action,  although  judges  sometimes  refbsed 
to  try  such  actions,  especiall}'  where  the  subject-matter  of  the  wager 
was  of  a  low  or  frivolous  character,  as  nnworthy  to  occupy  the  time  of 
a  court  of  justice. 

As  the  law  now  stands,  since  the  passing  of  8  &  9  Vict.  c.  109,  there 
is  no  longer,  as  regards  actions,  any  distinction  between  one  class  of 
wagers  and  another,  all  wagers  being  made  null  and  void  at  law  by 
that  statute. 

Bnt  though,  where  a  wager  was  illegal,  no  action  could  be  brought 
either  against  the  loser  or  stakeholder  by  the  winner,  a  party  who  had 
deposited  his  money  with  the  stakeholder  was  not  in  the  same  predica- 
ment. If,  indeed,  the  event  on  which  the  wager  depended  had  come 
off,  and  the  money  had  been  paid  over,  the  authority  to  pay  it  not  hav- 
ing been  revoked,  the  depositor  could  no  longer  claim  to  have  it  back. 
But  if,  before  the  money  was  so  paid  over,  the  party  depositing  repu- 
diated the  wager  and  demanded  his  money  back,  he  was  entitled  to 
have  it  restored  to  him,  and  could  maintain  an  action  to  recover  it; 
and  this,  not  only  where,  as  in  Hodson  v.  Terrill,  1  Cr.  &  M.  797, 
notice  had  been  given  to  the  stakeholder  prior  to  the  event  being  deter- 
mined, but  also  where,  as  in  Hastelow  v.  Jackson,  8  B.  &  C.  221, 
notice  was  given  after  the  event  had  come  off. 

In  Hodson  t^.  Terrill,  1  Cr.  &  M.  797,  the  deposit  had  been  made  on 
a  cricket  match  for  20Z.  a  side,  and  was  therefore  unlawful  within  the 
statute  of  Anne.     A  dispute  having  arisen  in  the  course  of  the  matohf 


8B0T.  n.]  HAHPDBK  V.  WALSH.  893 

and  one  side  having  refused  to  play  It  ou^ ,  the  plaintiff,  who  had  paid  a 
deposit;  claimed  to  have  it  returned,  and  it  was  held  that  he  was  entitled 
to  recover. 

So  in  Martin  v.  Hewson,  10  Ex.  737,  24  L.  J.  (Ex.)  174,  in  an 
action  for  money  had  and  received  to  plaintiff's  use,  the  defendant 
having  pleaded  that  the  money  had  been  deposited  with  him  to  abide 
the  event  of  a  cock-fight,  the  replication,  that  before  the  result  was 
ascertained  the  plaintiff  repudiated  the  wager,  and  required  repayment  of 
the  deposit,  was  held  good.  In  Hastelow  v,  Jackson,  8  B.  &  C.  221,  the 
Ck>urt  of  Queen's  Bench,  following  the  prior  cases  of  Cotton  v.  Thurland, 
5  T.  R.  405,  Smith  v,  Bickmore,  4  Taunt.  474,  and  Bate  v.  Cartwright, 
7  Price,  540,  held  that,  where,  money  having  been  deposited  with  the 
stakeholder  to  abide  the  event  of  a  boxing  match.  A.,  the  depositor, 
claimed  the  whole  sum  from  the  stakeholder,  as  having  won  the  fight, 
and  threatened  him  with  an  action  if  he  paid  it  over  to  B.,  the  other 
combatant,  which  he  nevertheless  did  by  direction  of  the  umpire,  A. 
was  entitled  to  recover  the  money  he  had  deposited  as  his  own  stake 
as  money  had  and  received  to  his  use.  ''  If,"  says  Bay  ley,  J.,  '^  a 
stakeholder  pays  over  the  money  without  authority  from  the  party  and 
in  opposition  to  his  desire,  he  does  so  at  his  own  peril."  These  cases 
have  never  been  overruled,  and  must  be  considered  as  law ;  although 
in  Meaning  v.  Hellings,  14  M.  &  W.  at  p.  712,  Alderson,  B.,  speaks 
doubtingly  of  the  decision  in  Hastelow  t;.  Jackson,  8  B.  &  C.  221, 
using  the  expression,  ^'  that  case  does  not  convince  me,  it  overcomes 
me."  But  that  case  seems  to  have  been  decided  more  on  the  form  of 
the  particulars  than  anything  else,  and  does  not  seriously  interfere  with 
the  authority  of  Hastelow  t;.  Jackson,  8  B.  &  C.  221,  which  seems  to  us 
to  be  good  law. 

A  distinction  has,  however,  been  taken  between  cases  in  which  the 
deposit  was  made  to  abide  the  event  of  an  illegal  wager,  and  others,  in 
which  the  wager,  not  being  prohibited  by  statute,  or  of  an  improper 
character,  was  legally  binding.  In  the  former  cases,  the  contract  be* 
tween  the  principals  being  null  and  void,  the  money  remains  in  the 
hands  of  the  stakeholder  devoid  of  any  trust  in  respect  of  the  other 
party,  and  in  trust  only  for  the  party  depositing,  who  can  at  any  time 
claim  it  back  before  it  has  been  paid  over.  In  the  latter,  the  contract, 
prior  to  8  &  9  Vict.  c.  109,  s.  18,  not  being  invalid,  it  was  open  to  con- 
tention that  money  deposited  on  the  wager  with  a  stakeholder  mosl 
remain  with  the  latter  to  abide  the  event. 

Greater  difiSculty,  therefore,  presented  itself  where,  prior  to  8  &  9 
Vict.  c.  109,  s.  18,  money  was  deposited  on  a  wager  not  illegal ;  and 
the  Courts  of  King's  Bench  and  Exchequer  were  at  variance  on  thia 
point.  In  Eltham  v,  Eingsman,  1  B.  &  Aid.  683,  the  Court  of  King's 
Bench,  consisting  of  Lord  EUenborough,  C.  J.,  Bayley,  Abbott,  and 
Holroyd,  JJ.,  held  that  even  where  a  wager  was  legal,  the  authority^of 
a  stakeholder,  who  was  also  (as  is  the  case  ?rith  the  present  defendant) 
to  decide  between  the  parties,  might  be  revoked  and  the  deposit  de> 
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manded  bsck.  **  Here,**  says  Lord  RDenborcKiglit  "  before  there  hat 
been  a  deoision  the  party  has  ooantermanded  the  authority  of  the  stak^ 
bolder."  ^^  A  man/'  says  Abbott^  J.,  *^  who  has  made  a  foolish  wager 
may  rescind  it  before  any  decision  has  taken  place/'  In  the  later  esse 
of  Emery  v.  Richards,  14  M.  &  W.  728,  the  Coart  of  Excheqaer,  where 
money  had  been  deposited  on  a  wager  of  less  than  KM.  on  a  foot  race,  and 
therefore,  prior  to  the  passing  of  the  statute  8  6^9  Vict.,  not  illegal  under 
the  then  existing  statute,  held  that  the  plaintiff  could  not  demand  to  haye 
his  stake  returned,  but  must  abide  the  event.  The  case  of  Eltham  v. 
Kingsman,  1  B.  &  Aid.  683,  does  not,  however,  appear  to  have  been 
brought  to  the  notice  of  the  court,  and  in  our  view  the  decision  of  this 
court  was  the  sounder  one.  We  cannot  concur  in  what  is  said  in  Chitty 
on  Contracts,  8th  ed.,  p.  574,  that  ^'  a  stakeholder  is  the  agent  of  both 
parties,  or  rather  their  trustee."  It  may  be  true  that  he  is  the  trustee 
of  both  parties  in  a  certain  sense,  so  that,  if  the  event  comes  off  and 
^e  authority  to  pay  over  the  money  by  the  depositor  be  not  revoked, 
he  may  be  bound  to  pay  it  over.  But  primarily  he  is  the  agent  of  the 
depositor,  and  can  deal  with  the  money  deposited  so  long  only  as  his 
authority  subsists.  Such  was  evidently  the  view  taken  of  the  position 
of  a  stakeholder  by  this  court  in  the  two  cases  of  Eltham  v,  Kingsman, 
1  B.  &  Aid.  683,  and  Hastelow  v.  Jackson,  8  B.  &  C.  221 ;  and  in  that 
view  we  concur. 

Practically,  however,  it  is  now  unnecessary  to  decide  this  question, 
if  the  transaction  under  consideration  is  to  be  looked  upon  as  a  wager. 
For  by  8  &  9  Vict.  c.  109,  s.  18,  it  is  enacted  ^^  that  all  contracts  or 
agreements,  whether  by  parol  or  in  writing,  by  way  of  gaming  or  wager- 
ing, shall  be  null  and  void  ;  and  that  no  suit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equity  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon  any  wager,  or  which  shall  have 
been  deposited  in  the  hands  of  any  person  to  abide  the  event  on  which 
any  wager  shall  have  been  made.'' 

The  present  wager,  though  previously  lawfhl,  being  thus  rendered 
null  and  void,  it  follows  that  the  plaintiff  must  be  entitled  to  recover 
his  deposit,  unless  that  part  of  the  enactment  which  provides  that^  '*  no 
suit  shall  be  brought  or  maintained  in  any  court  for  recovering  any  sum 
of  money  which  shall  have  been  deposited  in  the  hands  of  any  person 
to  abide  the  event  on  which  any  wager  shall  have  been  made,"  affords 
an  answer  to  the  action,  —  a  question  on  which  a  difference  of  opinion 
exists.  The  question  arose  in  Vamey  t;.  Hickman,  5  C.  B.  271,  17 
L.  J.  (C.  P.)  102.  The  plaintiff  and  one  Isaacs  had  deposited  20L 
each  with  the  defendant  on  the  event  of  a  match  between  two  horses. 
Before  the  race  was  run  the  plaintiff  gave  notice  to  the  defendant 
that  he  declined  the  bet  and  demanded  back  his  deposit  The 
plaintiff  not  attending  to  contest  the  race,  Isaacs  was  declared  the 
winner,  and  the  amount  of  the  two  deposits  was  handed  over  to  him  by 
the  defendant.  An  action  for  money  had  and  received  having  been 
brought  by  the  plaintiff  to  recover  the  amount  of  his  deposit,  the  statute 
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8  &  9  Vict,  a  109,  b.  18,  was  relied  on  for  the  defence.  But  it  was 
held  bj  the  courts  consisting  of  Maale,  Ores  well,  and  Williams,  JJ., 
that  the  part  of  s.  18  relating  to  deposits  was  meant  to  apply  only  to 
the  non-reoovery  by  the  winner  of  a  sum  deposited  by  the  other  party 
to  abide  the  event,  and  not  to  the  right  of  the  depositor  to  recover  ba(^ 
his  deposit,  if  demanded  before  the  money  was  paid  over. 

In  the  later  case  of  Martin  v.  Hewson,  10  Ex.  737 ;  24  L.  J.  (Ex.) 
174,  already  referred  to,  the  Court  of  Exchequer  adopted  the  view  of 
the  Common  Pleas  in  Varney  v.  Hickman,  5  C.  B.  271 ;  17  L.  J.  (C.  P.) 
102,  Parke,  B.,  saying  t  '^  According  to  the  context,  the  statute  pro- 
hibits the  recovery  of  money  which  has  been  won  in  such  a  transaction, 
or  has  been  deposited  to  abide  the  event  of  a  wager,  but  it  does  not 
apply  to  the  case  where  a  party  seeks  to  recover  his  stake  upon  a  repu- 
diation of  the  wagering  contract/' 

But  in  Savage  v.  Madder,  36  L.  J.  (Ex.)  178,  Martin,  B.,  expressed  a 
decided  opinion  that  no  action  could  be  brought  either  directly  upon  the 
contract,  or  in  respect  of  money  deposited  by  the  winner  himself  in  the 
hands  of  a  stakeholder  to  abide  the  event  '  ^  It  is,"  said  the  learned  judge, 
"  in  fact,  expressly  within  the  act  of  Parliament ;  and  more  than  that,  it  is 
within  what  the  act  intended  to  effect.  The  object  of  the  act  was  to 
prevent  trials  in  courts  of  law  with  respect  to  betting  contracts ;  and 
rightly  so,  for  they  are  contracts  in  relation  to  transactions  with  which 
the  time  of  the  courts  of  law  ought  not  to  be  occupied.  A  man  who 
makes  bets  must  take  his  chance  of  getting  his  money.  A  bet  ought  to 
be  a  contract  of  honor ;  and  if  the  loser  cannot  pay,  no  action  should  be 
maintainable  in  respect  of  the  debt."  What  was  thus  said  was,  how- 
ever, unnecessary  to  the  decision  of  the  question  before  the  court  For 
the  plaintiff  there  claimed  the  entire  stakes  as  his  by  the  event ;  he  had 
never  repudiated  the  wager  or  revoked  the  authority  of  the  stakeholder. 
He  was  seeking  to  enforce  the  wager,  and  was  met  by  the  statute  and 
defeated  by  the  effect  of  the  enactment.  The  question  again  arose 
directly  in  the  case  of  Graham  v,  Thompson,  Ir.  Rep.  2  G.  L.  64,  in  the 
Court  of  Common  Pleas  in  Ireland,  where,  in  an  action  for  money  had 
and  received,  the  defendant  pleaded  specially,  ^'  that  the  money  was 
money  deposited  in  the  hands  of  the  defendant  to  abide  an  event  on 
which  a  wager  had  thereupon  been  made,  to  wit,  etc,  and  that  that  wager 
had  not  been  repudiated,  or  any  demand  of  the  said  money,  or  any  part 
thereof,  made  upon  him  by  the  plaintiff  before  the  event  on  which  the 
said  wager  had  been  made  had  taken  place,  and  the  said  wager  had 
been  decided."  The  plaintiff  demurred  to  this  defence,  on  the  ground 
that  it  was  consistent  with  it  that  the  plaintiff  had  repudiated  the  wager 
before  the  defendant  had  paid  over  the  money  to  the  mnner.  And  the 
court,  taking  the  same  view  as  had  been  taken  in  Varney  v.  Hickman, 
5  C.  B.  271,  17  L.  J.  (C.  P.)  102,  and  Martin  v.  Hewson,  10  Ex.  737, 
24  L.  J.  (Ex.)  174,  held  the  demurrer  good.  It  is  unncessary  to  say 
what  our  view  might  have  been  had  the  matter  been  r€S  integra  i  we 
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are  bound  by  the  aaihority  of  these  decisions,  which,  if  they  are  to  be 
reviewed,  can  only  be  reviewed  in  a  coart  of  appeal. 

Thus  far  we  have  dealt  with  the  agreement  between  the  parties  as  a 
wager.  But  it  was  contended  before  as,  on  the  argament,  that  this 
was  not  a  wager,  but  an  agreement  entered  into  for  the  purpose  of  trying 
by  experiment  a  question  of  science.  We  think  this  position  altogether 
untenable.  The  agreement  has  all  the  essential  characteristics  of  a 
wager.  Each  party  stakes  bis  money  on  an  event  to  be  ascertained, 
and  he  in  whose  favor  the  event  turns  out  is  to  take  the  whole.  The 
object  of  the  plaintiff  in  offering  the  challenge  he  gave  was  not  to 
ascertain  a  scientific  fact,  but  to  establish  his  own  view  in  a  marked  and 
triumphant  manner.  To  use  a  common  phrase,  his  object  was  to  bai^ 
his  own  opinion.  No  part  of  the  money  staked  was  to  go  to  the  party 
by  whom  the  experiment  was  to  be  made.  Lastly,  the  parties  them- 
selves in  the  written  agreement  have  spoken  of  it,  in  terms,  as  a ''  wager.** 
We  can  have  no  hesitation  in  holding  it  to  be  such. 

But  even  if  our  view  of  the  agreement  were  such  as  was  sn^ested  by 
the  defendant's  counsel,  our  decision  would  be  the  same,  as  the  principle 
of  the  decision  of  the  court  in  the  cases  of  Eltham  v.  Kingsman,  1  B. 
Sd  Aid.  683,  and  Hastelow  v.  Jackson,  8  B.  &  0.  221,  before  cited, 
would  appear  to  us  to  apply ;  according  to  which  we  should  look  upon 
the  defendant  merely  as  the  agent  of  the  plaintiff,  and  as  no  longer 
justified  in  paying  over  the  money  when  once  his  aathori};y  had  been 
countermanded. 

But  as  we  hold  the  agreement  to  have  been  a  wager,  and  consequently 
that  the  case  is  concluded  by  the  authorities  we  have  referred  to,  it  is 
unnecessary  to  decide  this  point. 

Our  judgment  will  therefore  be  for  the  plaintiff. 

Judgment /or  theplaii 


1  O^oIUtui  v.  Thomaa,  [1S95]  1  Q.  B.  69S;  Uniretaal  Stock  Ezehaiige  a 
Stnchan,  [1S96]  A.  C.  166;  Barge  v.  Ashley,  [1900]  1  Q.  B.  744;  Lewis  v.  Braton, 
74  Ala.  817;  ThornhiU  v.  CyRear,  IDS  Ala.  S99;  Hale  v.  Shennxxl,  40  Conn.  SSS; 
Golson  V.  Meyeis,  80  Gku  499;  Petillon  o.  Hippie,  90  HL  490;  Burtoaghs  o.  Hont, 
18  Ind.  178;  Adkint  v,  Flemming,  29  Iowa,  192;  Pollock  v.  Agner,  54  Eaa.  618; 
Hatchings  v.  Stilwell,  18  B.  Mon.  776;  McDonon^h  v.  Webster,  68  Me.  580; 
Fisher  v.  Hildreth,  117  Mass.  558;  Morgan  r.  Beanmont,  121  Mass.  7;  Whitwell  v. 
Cuter,  4  Mich.  829;  Wilkinson  v.  Tonsley.  16  Minn.  263;  Pabst  Brewing  Ca 
V,  Liston,  80  Minn.  478;  Weaver  v.  HarUn,  48  Mo.  App.  819;  White  v.  GiUehud, 
98  Mo.  App.  810;  Deader  o.  Bennett,  29  Neb.  812;  Hoit  r.  Hodge,  6  N.  H.  104; 
Hemder  v.  Jennings,  62  K.  J.  L.  209 ;  Stoddard  r.  McAnliffe,  81  Hnn,  524,  affirmed 
withont  opmion.  151  N.  Y.  671;  Wood  o.  Wood,  8  Mnrph.  172;  Forrest  v.  Hait, 
8  Mnrph.  458;  Dnnn  v.  Dmmmond,  4  OUa.  461;  Willis  v.  Hoorer,  9  Orag.  418; 
Conklin  v.  Conway,  18  Pa.  829;  Danler  v.  Hartley,  178  Pa.  28 ;  McGrath  v.  Kennedy, 
15  K.  L  209;  Bledsoe  v.  Thompson,  6  Rich.  L.  44 ;  Gathman  v.  Parker,  8  Head,  284; 
LiUard  o.  Mitchell,  37  S.  W.  Rep.  (Tenn.)  702 ;  Lewy  v.  Crawford,  5  Tex.  Civ.  App. 
293;  West  V.  Holmes,  26  Vt.  530,  ace.  See  also  Shoolbred  v.  Roberts,  [1899]  2  Q.  B. 
560,  [1900]  2  Q.  B.  497 ;  Trenery  v.  Gondie,  106  Iowa,  693;  Jones  v.  Cavanangh,  149 
Mass.  124. 

In  a  few  States  demand  most  be  made  upon  the  stakeholder  before  the  wager  has 
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THACKEB  V.  HARDY. 

Iv  THS  Queen's  Bench  Division,  Coubt  of  Appeal, 

December  7,  1878. 

[Reported  in  4  Queen'e  Bench  DieUion,  685.] 

Trb  plaintiff  was  a  stock-broker  and  a  member  of  the  London  Stock 
Exchange,  and  sued  the  defendant  for  commission  and  for  an  indemnity 
in  respect  of  certain  contracts  into  which  he  had  entered,  pursuant  to 
instruction  from  the  defendant.  By  his  defence  the  defendant  relied 
upon  the  provisions  of  8  and  9  Vict.  c.  109,  s.  18,  and  alleged  that  the 
plaintiff  had  become  a  defaulter  upon  the  Stock  Exchange,  but  not  by 
reason  of  his  employment  by  the  defendant  The  cause  came  on  for 
trial  before  Lindley,  J.,  without  a  jury,  who  ultimately  gave  Judgment 
to  the  following  effect :  — 

LiNDLET,  J.  This  action  is  brought  by  a  broker  against  his  principal 
for  indemnity  against  liabilities  incurred  by  the  broker,  in  buying  and 
selling  stocks  and  shares  upon  the  Stock  Exchange  for  the  defendant 
by  his  authority.  The  main  defence  is  that  the  claim  is  founded  upon 
gaming  and  wagering  transactions,  in  respect  of  which  no  action  can 
be  brought.  In  order  to  decide  the  point  thus  raised,  it  is  necessary  to 
consider,  first,  the  real  nature  of  the  agreement  between  the  plaintiff  and 
the  defendant,  and,  secondly,  how  the  law  stands  with  respect  to  gam- 
ing and  wagering  transactions  in  stocks  and  shares.  As  regards  the 
tme  nature  of  the  agreement  between  the  plaintiff  and  the  defendant, 
the  conclusions  at  which  I  have  arrived  are  as  follows :  first,  that  the 
defendant  was  a  speculator,  and  the  plaintiff  knew  him  to  be  so ;  sec- 
ondly, that  the  defendant  employed  the  plaintiff  to  speculate  for  him  on 
the  Stock  Exchange ;  thirdly,  that  the  defendant  knew,  or  must  be  taken 
to  have  known,  that,  in  order  to  carry  out  the  transactions,  the  plaintiff 
would  have  to  enter  into  contracts  to  buy  or  sell,  as  the  case  might  be, 
and  in  order  to  protect  himself  and  the  defendant,  to  enter  into  other 
contracts  to  sell  or  buy  respective!}' ;  fourthly,  that  there  was,  in  fact, 
no  other  way  in  which  the  plaintiff  could  speculate  for  the  defendant  as 
he  desired;  fifthly,  that  the  plaintiff  did  buy  and  sell  accordingly; 

been  decided.  Jobnston  o.  Rouell,  37  Cal.  670 ;  Davis  v.  Holbrook,  1  La.  Ann.  176  ; 
Hickenon  o.  Benson,  8  Mo.  8 ;  Connor  v.  Black,  1S2  Mo.  150,  154 ;  Sntphin  v.  Crozer, 
32  N.  J.  L.  257.  But  in  Missouri  and  New  Jersey  this  doctrine  has  been  affected  by 
■tatate.  See  Wearer  v.  Harlan,  48  Mo.  App.  319;  White  v.  Gilleland,  93  Mo.  App. 
310 ;  Hensler  v.  Jennings,  62  N.  J.  L.  209. 

If  a  stakeholder  pays  the  winner,  before  receiving  notice  of  repudiation  of  the 
wager,  he  is  not  liable.  Colson  r.  Meyers,  80  Ga.  499;  Frybarger  v.  Simpson, 
11  Ind.  59;  Adkins  v,  Flemming,  29  Iowa,  122;  Goldberg  v,  Feiga,  170  Mass.  146; 
Riddle  v.  Perry,  19  Neb.  505;  Bates  v,  Lancaster,  10  Homph.  134.  Unless  made  so 
by  statute,  see  Hensler  v.  Jennings,  62  N.  J.  L.  209 ;  Rackman  v.  l^tcher,  1  N.  Y. 
B92,  20  N.  Y.  9 ;  Columbia  Bank  v.  Holdeman,  7  W.  &  S.  233 ;  Hamden  v.  Melby, 
;K)  Wis.  i. 
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sixthly,  that  the  defendant  never  expected,  nor  intended,  to  aoeepi 
actual  deliyery  of  what  the  plaintiff  might  buy  for  him,  nor  actually 
deliver  what  he  might  sell  for  him,  and  that  the  plaintiff  knew  that  the 
defendant  never  expected  or  intended  so  to  do ;  seventhly,  that  the  de- 
fendant, nevertheless,  knew  that  he  incurred  the  risk  of  having  to  accept 
or  deliver,  as  the  case  might  be,  but  was  content  to  run  that  risk,  in 
the  expectation  and  hope  that  the  plaintiff  would  be  able  so  to  arrange 
matters  as  to  render  nothing  but  differences  actually  payable  to  or  by 
him,  as  the  case  might  be ;  eighthly,  that  unless  the  plaintiff  could 
arrange  matters  as  expected,  the  defendant  would  be  unable  to  pay  for 
what  was  bought  from  him  or  deliver  what  was  sold  for  him,  and  that 
the  plaintiff  knew  perfectly  well  that  the  defendant  would  be  unable  so 
to  do. 

I  proceed  next  to  examine  the  law  applicable  to  transactions  of  this 
kind.  The  only  statute  in  force  and  material  to  be  noticed  is  8  &  9 
Vict  c.  109,  s.  18,  which,  in  effect,  declares  all  contracts  by  way  of 
gaming  and  wagering  null  and  void,  and  renders  actions  for  the  recov- 
ery of  money  won  on  any  wager  unsustainable.  This  act  does  not  ex- 
pressly mention  or  allude  to  Stock  Exchange  transactions ;  but  it  has 
been  decided  that  agreements  between  buyers  and  sellers  of  shares  and 
stocks,  to  pay  or  receive  the  differences  between  their  prices  on  one  day 
and  their  prices  on  another  day,  are  gaming  and  wagering  transactions 
within  the  meaning  of  the  statute.  Grizewood  v.  Blane,  11  C.  B.  526 ; 
Barry  v.  Croskey,  2  J.  &  H.  1 ;  and  Cooper  v.  Neil,  W.  N.  1  June, 
1878,  all  decide  that  But  the  plaintiff  did  not  agree  to  buy  or  sell  from 
or  to  the  defendant ;  and  I  have  the  authority  of  Brett,  L.  J.,  for  saying 
that  the  statute  only  affects  the  contract  which  makes  the  bet  or  wager. 
The  agreement  between  the  plaintiff  and  the  defendant  rendered  it 
necessary  that  the  plaintiff  should  himself,  as  principal,  enter  into  real 
contracts  of  purchase  and  sale  with  Jobbers,  and  the  plaintiff  accord- 
ingly did  so,  and  in  respect  of  these  contracts  he  incurred  obligations, 
for  the  non-performance  of  which  actions  could  and  can  now  be  brought 
against  him.  It  is  against  the  liability  so  incurred  that  he  seeks  to  be 
indemnified. 

Upon  general  principles  an  agent  is  entitled  to  indemnity  firom  his 
principal  against  liabilities  incurred  by  the  agent  in  executing  the  orders 
of  his  principal,  unless  those  orders  are  illegal,  or  unless  the  liabilities 
are  incurred  in  respect  of  some  illegal  conduct  of  the  agent  himself,  or 
by  reason  of  his  default.  What  the  plaintiff  was  employed  to  do  was 
to  buy  and  sell  on  the  Stock  Exchange,  and  this  he  did ;  and  every- 
thing he  did  was  perfectly  legal,  unless  it  was  rendered  illegal  as  be- 
tween the  defendant  and  himself  by  reason  of  the  illegality  of  the  object 
they  had  in  view,  or  of  the  transactions  in  which  they  were  engaged. 
Now,  if  gaming  and  wagering  were  illegal,  I  should  be  of  opinion  that 
the  illegality  of  the  transactions  in  which  the  plaintiff  and  the  defendant 
were  engaged  would  have  tainted,  as  between  themselves,  whatever  the 
plaintiff  had  done  in  furtherance  of  their  illegal  designs,  and  would  have 
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prednded  him  from  claiming,  in  a  court  of  law,  any  indemnity  from 
the  defendant  in  respect  of  the  liabOities  he  had  incurred.  Cannaa 
V.  Bryce,  S  B.  &  Aid.  179;  McEinneU  v.  Robinson,  3  M.  &  W. 
434 ;  Lyne  v.  Siesfeld,  1  H.  &  N.  278.  But  it  has  been  held  that 
although  gaming  and  wagering  contracts  cannot  be  enforced,  they  are 
not  illegal.  Fitch  v.  Jones,  5  £.  &  B.  238,  is  plain  to  that  effect. 
Money  paid  in  discharge  of  a  bet  is  a  good  consideration  for  a  bill  of 
exchange :  Oulds  v.  Harrison,  10  Ex.  572 ;  and  if  money  be  so  paid  by 
plaintiff  at  the  request  of  a  defendant,  it  can  be  recovered  by  action 
against  him.  Knight  v.  Camber,  15  C.  B.  562 ;  Jessopp  v.  Lutwyche, 
10  Ex.  614 ;  Rosewarno  v.  Billing,  15  C.  B.  (n.  s.)  316  ;  and  it  has  been 
held  that  a  request  to  pay  may  be  inferred  from  an  authority  to  bet. 
Oldham  v.  Ramsden,  44  L.  J.  (C.  P.)  309.  •  Having  regard  to  these 
decisions,  I  cannot  hold  that  the  statute  above  referred  to  precludes  the 
plaintiff  from  maintaining  this  action. 

It  was,  however,  suggested  that,  independently  of  that  statute,  the 
gambling  here  was  of  so  pernicious  a  nature  as  to  be  illegal  on  grounds 
of  public  policy.  That  the  defendant  was  a  reckless  speculator,  and 
that  the  plaintiff  knew  it,  I  consider  to  bebe^'ond  all  doubt;  but  it  does 
not  follow  that  what  they  did  or  aimed  at  was  illegal  In  one  sense 
they  were  both  gamblers ;  but  care  must  be  taken  not  to  be  misled  by 
an  epithet,  and,  in  order  to  avoid  ambiguity,  I  have  already  pointed  out 
exactly  what  the  real  nature  of  their  transactions  was.  Such  gambling 
as  this,  however  demoralizing  and  reprehensible,  does  not  appear  to  me 
to  be  illegal,  and  my  reasons  for  this  opinion  are  as  follows :  — 

It  required  a  statute  (7  Geo.  2,  c.  8),  to  prevent  gambling  in  the 
public  ftinds ;  and  notwithstanding  the  strong  condemnation  in  the  pre* 
amble  of  such  gambling,  the  act  itself  was  repealed  in  1860^by  23  &  24 
Vict  c.  28.  Moreover,  even  when  the  act  was  in  force,  gambling  in 
■hares  and  foreign  stocks  was  held  not  to  be  illegal,  either  under  the 
act  or  at  common  law.  Lord  Tenterden,  indeed,  was  of  opinion  that 
such  gambling  was  illegal  at  common  law.  He  said  so  in  Bryan  v. 
Lewis,  R.  &  M.  386 ;  but  this  opinion  was  declared  erroneous  in  Hibble- 
white  V.  M'Morine,  5  M.  &W,  462.  Under  these  circumstances  I  am 
unable  to  hold  that  the  ti*ansactions  engaged  in  by  these  parties  were 
illegal,  or  that  the  purchases  and  sales  made  by  the  plaintiff  were  made 
in  pursuance  of  or  to  attain  an  illegal  object  This  view  is  supported 
by  the  Judgment  of  Brett,  L.  J.,  in  Cooper  v.  Neil,  W,  N.  1  June, 
1878 ;  and  by  the  case  of  Ashton  v.  Dakin,  7  W.  R.  884. 

In  answer  to  the  argument  that  a  contract  which  is  void  and  unen- 
forceable cannot  be  made  the  foundation  of  an  implied  promise  to  in- 
demnify, it  appears  to  me  sufficient  to  say  that  an  obligation  to  indemnify 
is  created  whenever  one  person  employs  another  to  do  a  lawful  act 
which  exposes  him  to  liability,  and  that,  in  my  view  of  the  evidence, 
the  defendant  did  authorize  the  plaintiff  to  incur  liability  by  buying  and 
selling  as  above  described.  I  am  unable  to  draw  the  inference  which 
the  Jury  drew  in  Cooper  t;.  Neil,  W«  N.  1  June,  1878,  namely,  that  the 
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plaintiff  was  instrocted  to  make  time  bargains,  and  that  he  did  in  fiui 
make  snch  bargains.  A  real  time  bai^ain  is,  I  suspect,  a  Terj  rare 
oocurrence.  Grizewood  v.  Blane,  11  C.  B.  526,  affords  an  instance  of 
one,  and  Cooper  v.  Neil,  W.  N.  1  June,  1878,  as  understood  by  the 
jury,  afforded  another.  But  what  are  cidled  time  bargains  are,  in  fact, 
the  result  of  two  distinct  and  perfectly  legal  bargains,  namely,  first,  a 
bargain  to  buy  or  sell ;  and,  secondly,  a  subsequent  bargain  that  the 
first  shall  not  be  carried  out ;  and  it  is  only  when  the  first  bargain  is 
entered  into  upon  the  understanding  that  it  is  not  to  be  carried  out,  that 
a  time  bargain,  in  the  sense  of  an  unenforceable  bargain,  is  entered 
into.  Such  bargains  are  very  rare,  and  this  is  what  I  understand  the 
witnesses  to  mean  when  they  say  that  tbere  are  no  such  things  as  time 
bargains  on  the  Stock  Exchange.  For  the  above  reasons  I  hold  that 
the  plaintiff  is  entitled  to  indemnity,  notwithstanding  the  gambling 
nature  of  the  transactions  between  himself  and  the  defendant. 

The  defendant  was  himself  unable  to  meet  his  engagements,  and  was 
the  principal  cause  of  the  plaintiff's  becoming  a  defaulter.  The  inability 
of  the  defendant  to  continue  his  speculations  gave  the  plaintiff  the  right 
to  close  all  the  defendant's  accounts ;  that  appears  from  a  celebrated 
case  in  Chancery,  Lacey  v.  Hill,  Law  Rep.  8  Ch.  441  and  18  £q.  182. 
Whether  they  were  closed  by  the  plaintiff  or  by  the  Stock  Exchange 
committee,  is,  I  think,  immaterial,  it  not  being  proved  that  the  defend- 
ant was  in  any  way  prejudiced  by  what  was  done.  Consequently  I  give 
judgment  for  the  plaintiff  for  the  full  amount  claimed  with  costs. 

The  defendant  appealed. 

Cotton,  L.  J.^  In  my  opinion  this  appeal  fails.  In  dealing  wil^  this 
ease  we  ought  to  consider  what  principle  ought  to  be  applied,  without 
reference  to  the  consequences  of  our  decision ;  but  I  may  add  that  by 
holding  the  defendant  liable  in  this  case  we  may  do  a  good  deal  towards 
checking  irregular  transactions  upon  the  Stock  Exchange.  It  is  not 
contended  that  if  the  findings  are  right  the  judgment  is  wrong,  and  I 
think  that  upon  the  findings  the  decision  of  Lindley,  J.,  is  clearly  cor- 
rect. I  adhere  to  the  opinion  expressed  by  the  members  of  the  oourt 
in  Cooper  v.  Niel,  W.  N.  1  June,  1878,  and  that  opinion  shows  that 
the  defence  in  the  present  action  must  fail  It  was  assumed  by  the 
counsel  for  the  defendant  that  by  the  bargain  between  him  and  the 
plaintiff  he  was  liable  for  only  the  difference,  whatever  should  happen  to 
the  plaintiff;  and  it  was  contended  that  a  contract  of  that  kind  would 
be  null  and  void,  as  being  against  the  provisions  of  8  &  9  Vict.  c.  109. 
I  will  assume  that  the  plaintiff  was  in  a  certain  sense  acting  as  prind* 
pal ;  nevertheless  there  was  no  gaming  or  wagering  in  the  contract. 
The  essence  of  gaming  and  wagering  is  that  one  party  is  to  win  and  the 
other  to  lose  upon  a  future  event,  which  at  the  time  of  the  contract  is  of 
an  uncertain  nature ;  that  is  to  say,  if  the  event  turns  out  one  way  A. 
will  lose,  but  if  it  turns  out  the  other  way  he  will  win.    But  that  is  not 

^  Beam wsix  and  Baarr,  L JJ.,  delirered  canenniDg  opimoni. 
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the  state  of  facts  here.  The  plaintiff  was  to  derive  no  gain  fh>m  the 
transaction ;  his  gain  consisted  in  the  commission  which  he  was  to  re« 
ceive,  whatever  might  be  the  result  of  the  transaction  to  the  defendant. 
Therefore  the  whole  element  of  gaming  and  wagering  was  absent  from 
the  contract  entered  into  between  the  parties. 

It  appears  to  have  been  imagined  on  behalf  of  the  defendant  that 
Grizewood  v.  Blane,  11  C.  B.  526,  showed  that  such  a  transaction  as  that 
before  us  is  in  the  nature  of  gaming  and  wagering,  and  that  no  action 
can  arise  out  of  it.  I  cannot  concur  with  that  view.  In  that  case, 
according  to  the  findings  of  the  jury,  neither  party  intended  that  there 
should  be  an  actual  buyer  and  seller ;  it  was  simply  a  bargain  that 
according  to  the  price  of  stock  on  a  future  day  the  parties  should  re- 
spectively gain  or  lose.  According  to  this  finding  there  existed  the 
essential  element  of  wagering ;  each  party  was  to  gain  or  lose  according 
to  a  subsequent  event,  and  the  transaction  was  a  wagering  contract 
In  form  it  was  a  contract  for  sale  of  stock,  but  it  was  really  entered 
into  in  order  to  carry  out  a  gambling  transaction.  I  wish,  however,  to 
point  out  that  some  transactions  in  which  the  parties  may  gain  or  lose 
according  to  the  happening  of  a  future  event  are  not  within  the  pro- 
visions of  8  &  9  Vict  c.  109 ;  for  instance,  the  sale  of  next  year's  apple 
crop  is  a  transaction  in  which  at  a  future  time  the  parties  may  be  re- 
spectively gainers  or  losers,  according  to  the  happening  of  the  event ; 
but  the  essential  element  of  a  wagering  contract  is  wanting.  It  has 
been  contended  that  upon  the  facts  proved  the  proper  inference  to  be 
drawn  is  that  a  wagering  contract  has  been  entered  into.  I  cannot 
assent  to  this  contention.  The  contract  was  simply  this :  the  defend- 
ant authorized  the  plaintiff  as  his  agent  to  enter  into  contracts  for  the 
purchase  of  stock,  of  such  an  amount  that  the  parties  must  have  known 
that  the  defendant  did  not  intend  to  take  it  up,  but  that  he  meant  to 
arrange  matters  in  another  way.  I  do  not  think  that  this  transaction  is 
avoided  by  the  statute  against  gaming  and  wagering.  In  Grizewood 
V.  Blane,  11  C.  B.  526,  the  Court  of  Common  Pleas  was  of  opinion 
that,  upon  the  facts  found,  the  transaction  between  the  parties  was  in 
truth  a  wagering  contract ;  but  it  is  to  be  remarked  the  jury  might  have 
come  to  a  different  conclusion ;  and,  judging  by  what  I  know  as  to  the 
mode  of  doing  business  upon  the  Stock  Exchange,  I  think  that  it  is  not 
easy  to  justify  the  verdict  in  Grizewood  v,  Blane,  11  C.  B.  526.  But  at 
all  events  it  is  very  distinguishable  from  the  present  case.  In  Grize- 
wood V,  Blane,  11  C.  B.  526,  the  plaintiff,  being  a  jobber,  pretended  to 
buy  firom,  or  sell  to,  the  defendant ;  here  the  plaintiff  bought  and  sold 
for  the  defendant  Judgment  affirmed. 


▼oi*n.— 
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JOHN  8.  HOPKINS,  Riegbitbr  or  LAUGHLIN  axd  McMANUS, 

v.  ARTHUR  O'EANE,  ApPKiXAinr. 

Pkhhstlyania  Suphbmb  Court,  Afkil  1-Jult  18,  1805. 
[RepcrUd  im  169  Pennaglvamia  StaU,  478.] 

RuLB  to  open  Judgment 

From  the  depositions  taken  in  support  of  the  rule,  it  appeared  that 
in  November,  1892,  defendant  directed  Laughlin  and  McManns, 
brokers,  to  purchase  two  hundred  shares  of  Reading  Railroad  stock, 
for  which  he  paid  in  full.  The  brokers  received  and  retained  the 
certificate  for  the  stock,  and  in  December,  1892,  at  defendant's  re- 
quest resold  the  stock  and  retained  the  proceeds.  Subsequently  de- 
fendant directed  the  brokers  to  purchase  shares  of  a  traction  company, 
and  these  in  turn  were  sold  by  the  brokers,  and  the  proceeds  retained 
by  them.  Similar  transactions  took  place  until  on  Februar}'  28,  1898, 
when  defendant  was  indebted  to  Laughlin  and  McManus  in  the  sum 
of  $2,000,  for  which  the  judgment  note  in  suit  was  given.  Judgment 
was  entered  upon  the  note  by  the  receiver  of  the  firm  of  Laughlin 
and  McManus,  and  subsequently  defendant  obtained  a  rule  to  open 
the  Judgment  on  the  ground  that  the  debt  grew  out  of  gambUng 
transactions. 

The  Court  discharged  the  rule,  and  defendant  appealed 

Error  assigned  was  above  order. 

Opinion  b}"  Mb.  Justicb  Mitchell,  July  18,  1895 : 

There  is  nothing  in  this  case  which  would  Justify  disturbing  the 
judgment.  It  ought  not  to  be  necessary  to  say  again  after  Peters  v. 
Grim,  149  Pa.  163,  and  other  cases,  that  a  purchase  of  stocks  on 
margin  is  not  necessarilj'  a  gambling  transaction.  Stocks  may  be 
bought  on  credit.  Just  as  flour  or  sugar  or  anything  else,  and  the  credit 
may  be  for  the  whole  price  or  for  a  part  of  it,  and  with  security  or 
without  it.  ^^  Margin "  is  securitj',  nothing  more,  and  the  only 
difference  between  stocks  and  other  commodities  is  that  as  stocks  are 
more  commonly  made  the  vehicle  of  gambling  speculation  than  some 
other  things,  ooorts  are  disposed  to  look  more  closely  into  stock 
transactions  to  ascertain  their  true  character.  If  they  are  real  pur- 
chases and  sales,  they  are  not  gambling  though  they  are  done  pwtly 
or  wholly  on  credit 

The  appellant  himself  testified  that  the  first  transaction  involved  in 
this  case  was  his  purchase  of  two  hundred  shares  of  Reading.  *^  I 
bought  them  outright,''  and  paid  for  them.  Shortly  afterwards  he 
sold  them,  and  on  his  order,  the  brokers  bought  Traction  stock,  and 
retained  the  proceeds  of  the  Reading  as  part  payment  for  it.  The 
subsequent  transactions  were  of  the  same  character,  actual  purchases 
and  sales  in  which  the  stocks  bought  were  received  by  the  brokers 
for  defendant,  and  those  sold  delivered  by  them  for  him  to  the  pur- 
chasers.   There  was  all  the  time  on  the  broker's  book  a  standing 
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credit  to  appellant  of  the  money  received  on  his  account  fW>m  the  sale 
of  the  Reading  stock,  and  the  subsequent  debits  and  credits  for  the 
later  purchases  and  sales.  The  account  closed  unfortunately  for 
appellant  with  a  balance  against  him,  but  there  is  no  allegation,  cer- 
tainly no  eyidence,  that  it  was  not  correct 

JudffmerU  affirmed.^ 

WILLIAM  P.  HARVEY  akd  others  «.  Z.  TAYLOR   ^ 

merrill  and  another. 

Supreme  Judicial  Court  op  Massachusetts,  March  5,  1889 «» 

September  5,  1889. 

\BjsporUd  in  150  Mautu^uBettM,  I.J 

Contract  to  recoyer  for  losses  incurred  by  the  plaintiffs,  in  the 
purchase  and  sale  of  pork  on  the  Chicago  board  of  trade  for  the 
defendants,  and  for  their  commissions  as  brokers.  The  case  was  re- 
ferred to  an  auditor,  who  made  a  report,  which,  so  far  as  material,  is 
as  follows :  — 

The  plaintiflb  were  commission  merchants  and  brokers,  dealing  in 
provisions  and  grain  as  members  of  the  board  of  trade  in  the  city  of 
Chicago.  The  defendants  were  brokers  in  the  city  of  Boston,  who 
forwarded  orders  for  the  purchase  and  sale  of  pork^  upon  contracts  for 
fhture  delivery,  to  the  plaintiffs,  who  entered  into  contracts  of  purchase 
and  sale  for  fhture  delivery  in  their  own  name,  but  for  account  of  the 
defendants,  the  defendants  promising  to  pay  them  a  commission  for  the 
execution  of  such  orders,  and  to  reimburse  them  for  any  expenses  or 
losses  which  should  be  incurred  in  the  final  settlement  This  action 
is  brought  to  recover  for  commissions  in  the  execution  of  such  orders, 
and  for  the  loss,  being  the  difference  between  the  contracts  of  purchase 
which  the  plaintiffs  made  on  behalf  of  the  defendants  and  the  sales  of 
the  same  quantity  of  pork  for  the  same  account. 

The  defendants  gave  the  orders,  and  the  plaintiffs  made  the  contracts. 
There  was  a  rapid  decline  in  the  market  shortly  after  the  contracts  for 
purchases  were  made,  in  consequence  of  which,  when  the  contracts  for 
sales  were  made,  there  was  a  loss  of  about  twenty  thousand  dollars, 
which  the  plaintifiis  have  paid  and  have  suffered. 

^  Unireraal  Stock  Exchange  v.  Stereos,  66  L.  T.  f.  8.  619 ;  Forget  v.  Ostigny, 
[1895]  A.  C.  S18;  Union  Nat.  Bank  v.  Can,  15  Fed.  Rep.  438;  Clews  v.  Jamieson, 
182  U.  8.461;  Hatch  v.  Douglas,  48  Conn.  116;  Skiff  o.  Stoddard.  63  Conn.  198; 
Corbett  v.  Underwood,  SS  lU.  884;  Oldenhaw  v,  Knowlet,  101  HL  117;  Perin  r. 
Parker,  116  HI.  SOI ;  Fisher  v.  Fisher,  118  Ind.  474;  Sondheim  v.  Gilbert,  117  Ind.  71 ; 
Ball  V.  Campbell,  30  Kan.  177 ;  Sawyer  v.  Taggart,  14  Bosh,  797 ;  Dnrant  v.  Bart, 
98  Kasa  161 ;  Ballard  v.  Smith,  139  Mass.  499 ;  Bingham  v.  Scott,  177  liass.  908 ; 
Clay  9.  Allen,  63  Miss.  496;  Stenton  o.  Jerome,  54  N.  T.  480;  Graman  v.  Smith, 
SI  N.  T.  95;  Minor  v.  Bereridge,  141  N.  T.  399;  Taylor's  Estate,  199  Pa.  304,  309, 
313 ;  Smjth  o.  Field,  194  Pa.  550 ;  Winward  v.  Lincoln,  93  R.  I.  476,  ace. 

Bat  by  statnte  contra  in  California,  Cashman  v.  Root,  89  Cal.  373;  Wetmore  % 
Banett,  103  Cal.  946 ;  Sheehy  v.  Shinn,  103  CaL  395;  Boed  v.  Cooper,  119  CaL  463; 
Parker  e.  Otis,  130  Cal.  398. 
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It  was  the  castom  in  such  dealings  for  persons  in  the  sitaation  of  the 
plaintiffs  to  require  a  deposit  of  a  margin,  unless  the  person  executing 
the  orders  was  content  to  rely  upon  the  pecuniary  responsibilitj-  of  the 
person  giving  such  orders,  and  there  was  a  customary  margin  of  a  dollar 
a  barrel  on  pork  at  that  time  in  these  transactions  made  on  the  Chicago 
board  of  trade.  A  draft  of  one  thousand  dollars  was  sent  on  May  28, 
1883,  and  credited  as  a  margin,  and  another  sum  of  three  thousand  dol- 
lars  as  a  margin  was  sent  by  the  defendants  about  July  2,  in  response 
to  a  request  from  the  plaintiffs  for  the  same. 

The  principal  ground  of  defence  was  that  these  contracts  were  made 
upon  the  mutual  understanding  that  no  delivery  of  the  merchandise  was 
intended  or  expected,  but  that,  by  a  series  of  offsetting  contracts  of 
sales  for  future  delivery  of  the  same  kind  of  merchandise,  settlements 
were  to  be  made  by  the  payment  of  the  difference  in  price,  according 
to  the  state  of  the  market  as  it  should  rise  or  fall,  and  that  the  con- 
tracts were  merely  a  device  to  enable  the  parties  to  make,  in  effect, 
wagers  upon  the  probable  rise  or  fall  in  the  market,  and  thus  to  gamble 
upon  the  chance  of  such  advance  or  decline  in  prices. 

It  was  well  understood  by  the  parties,  both  plaintiffs  and  defendantSy 
that,  though  the  contracts  in  form  called  for  and  required  an  express 
delivery  of  the  pork  purchased  and  sold,  yet  the  parties  intended  and 
contemplated  only  transactions  by  formal  oontracto,  which  should  be 
set  off  one  against  the  other,  to  avoid  the  necessity  of  ever  receiving  or 
delivering  a  single  barrel  of  pork,  and  that  the  transactions  were  to  be 
adjusted  and  settled  solely  upon  those  differences  which  the  chances  of 
the  rise  and  fall  of  the  market  should  create.  These  oontracte  were  to 
be  executed  in  Chicago,  and  were  clearly  governed  by  the  law  of  Illinois; 
and,  at  the  time  they  were  made,  a  statute  was  there  in  force  which 
declared  that  '^whoever  contracte  to  have  or  give  to  himself  or  another 
the  option  to  sell  or  buy  at  a  future  time  any  grain  or  other  commodify, 
stock  of  any  railroad  or  other  company,  .  .  .  shall  be  fined  not  less 
than  $10  nor  more  than  $1,000,  or  confined  in  the  county  Jail  not 
exceeding  one  year,  or  both;  and  all  contracte  made  in  violation  of 
this  section  shall  be  considered  gambling  oontracto,  and  shall  be  void." 
Rev.  Sis.  of  lU.  of  1874,  c  88,  §  ISO.^ 

The  terms  of  these  contracte  did  not  give  the  parties  an  option  to  tfdl 
or  buy  at  a  future  time  this  pork ;  they  were  contracte  to  be  fulfilled  by 
the  delivery  of  the  pork  in  a  fbture  month ;  and  were  not  such  options 
as  are  forbidden  by  the  stetute.  The  auditor  based  his  finding  as  to 
the  invalidity  of  the  oontracte  upon  the  fact  that,  though  the  parties 

^  See  as  to  the  constraction  of  this  itatnte*  Wolcott  v.  Heath,  78  lU.  433 ;  Logan  v. 

Mnaick,  61  111.  416 ;  Schneider  v.  Turner.  ISO  111.  28 ;  Ames  v.  Moir,  130  111.  582; 
Corcoran  v.  Lehigh  Coal  Co.,  138  111.  390;  Preston  v.  Smith,  156  ill.  359.     Com}Mn 

Wolf  V.  National  Bank  of  Illinois,  178  111.  85;  Schlee  v.  Guckenheimer.  179  111.593: 

Ubben  v.  Binnian,  182  111.  508 ;  Loeb  v.  Stem,  198  111.371. 

Unless  forbidden  by  statute  a  contract  of  option  is  ralid.    Union  Nat.  Bank  o.  Cair, 

15  Fed.  Rep.  438;  Hanna  v.  Ingram,  93  Ala.  482;  Godman  v.  Meixsel,  65  Ind.  32; 

Mason  v.  Payne,  47  Mo.  517;  Pieronuet  v.  Lull,  10  Neb.  457;  Bigelow  v.  Benedict, 

70  N.  T.  202 ;  Harris  p.  Turnbridge,  83  N.  Y.  93;  Lester  v.  Buel,  49  Ohio  St.  240^ 

252;  Kirkpatrick  v,  Bonsall,  72  Pa.  155. 


.^d 
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made  express  contracts  for  the  purchase  of  several  thousand  barrels  of 
pork  in  June  and  July,  to  be  delivered  in  August  and  September,  yet 
it  was  well  understood  between  the  parties  that  actual  deliveries  were 
not  to  be  made,  but  such  deliveries  were  to  be  avoided  by  the  device  of 
making  equivalent  contracts  for  the  sale  of  an  equal  number  of  barrels 
of  pork  deliverable  in  the  same  months,  and  then  by  making  a  direct 
settlement  by  a  set-off  of  these  opposite  contracts,  and  by  paying  or 
receiving  the  difference  created  by  the  rise  or  fall  iu  the  market  prices. 
According  to  the  rules  of  the  board  of  trade,  and  according  to  the 
terms  of  the  contracts  made,  the  purchaser  could  exact  the  delivery  of 
the  article,  and  be  could  not  be  required  to  settle  by  an  offsetting  con- 
tract ;  and  a  seller  could  likewise  insist  upon  a  delivery  and  payment 
of  the  money,  and  not  be  required  to  settle  by  an  offsetting  contract. 
In  a  vast  majority  of  the  transactions  of  the  board  of  trade,  settlement 
was  made  by  the  set-off  of  opposite  contracts ;  and  in  every  instance 
such  was  the  mode  of  dealing  between  the  plaintiffs  and  the  defendants. 

The  defendants  did  not  deal  in  these  articles  of  merchandise  by  the 
actual  receipt  and  delivery  of  the  same,  and  never  have  done  so.  They 
had  no  facilities  to  handle  them  by  actual  receipt  and  delivery ;  they 
had  no  warehouses ;  the  customers  for  whom  they  acted  appeared  to 
be  residents  of  Lawrence,  in  this  Commonwealth,  and  there  was  no  dis- 
closure of  any  circumstance  indicating  anj'  facilities  on  the  part  of  these 
customers  for  the  receipt,  storage,  or  delivery  of  such  a  quantity  of 
these  commodities  as  the  defendants  ordered  to  be  bought  and  sold. 
In  a  period  of  two  months  the  defendants  ordered  purchases  of  above 
fifteen  thousand  barrels  of  pork,  at  an  aggregate  cost  of  about  two 
hundred  and  fifby  thousand  dollars ;  they  also  bought  large  quantities 
of  lard,  wheat,  corn,  and  ribs ;  and  the  aggregate  of  the  purchases  was 
between  four  and  five  hundred  thousand  dollars,  and  they  were  nearly 
all  made  within  the  thirty  days  following  June  11,  1883.  In  the  same 
period  they  sold  the  same  quantity  of  pork,  lard,  wheat,  corn,  and  ribs 
as  was  purchased,  with  a  net  loss  of  between  twenty  and  twenty -five 
thousand  dollars.  No  warehouse  receipt,  no  bill  of  lading,  and  no  item 
of  storage  appears  to  have  been  created  in  anj'  of  these  transactions. 

The  plaintiffs  rendered  to  the  defendants  an  account  covering  all 
their  transactions,  which  exhibited  a  balance  due  from  the  defendants 
to  the  plaintiffs. 

The  auditor  found  for  the  defendants,  solely  on  the  ground  that, 
under  the  guise  of  the  contracts  above  described,  the  real  intent  was 
to  speculate  on  the  rise  and  fall  of  prices,  and  not  to  receive  or  deliver 
the  actual  commodities,  and  therefore  that  the  contracts  were  wagers ; 
but  if  his  finding  in  this  respect  should  be  incorrect,  he  found  that  the 
plaintiffs  were  entitled  to  recover  such  balance  with  interest 

The  auditor  filed  a  supplemental  report,  which  contained  the  following 
statement :  — 

"The  contracts  made  between  members  of  the  board  of  trade  appear, 
upon  the  evidence  before  me,  to  be  valid  obligations,  some  of  which,  it 
appears,  are  executed  by  actual  deliveries ;  and  there  was  no  evidence 
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l>efi>re  me  tliat  any  eaMoark  or  distiiictlve  featore  of  any  of  the  oon- 
tracts  ao  made  existed,  by  whioh  the  majority  that  were  to  be  set  off  and 
oanoelled  without  delivery  of  merchandise  could  be  distiDguished  from 
the  minority,  in  which  actual  delivery  was  made.  .  .  .  My  finding  re* 
lates  to  the  understanding  between  the  plaintiflh  and  the  defendants, 
and  my  conclusion  is  unchanged  that  the  parties  to  this  suit  entered 
into  the  dealings  with  each  other,  which  are  the  subject  thereof,  with  a 
dear  understanding  that  actual  deliveries  were  not  contemplated,  and 
were  not  to  be  enforced ;  and  it  appears  to  me  that  the  question  whether 
the  members  of  this  board  with  whom  the  defendants  dealt  had  such  an 
understanding  with  each  other  is  not  material  to  the  issue  of  this  case. 
If  it  is  material,  I  do  not  find  such  an  understanding  to  have  been 
proved." 

At  the  trial  in  this  courts  the  reports  of  the  auditor  were  the  only 
ividence  introduced  by  either  party,  and  Holmes,  J.,  declined  to  sub- 
mit the  case  to  the  Jury,  or  to  direct  a  verdict  for  the  defendants,  as 
requested  by  them;  but  instructed  the  Jury  that  the  plaintifls  were 
entitled  to  a  verdict  upon  the  auditor's  report 

The  Jury  returned  a  verdict  for  the  plaintifls ;  and  the  defendants 
allied  exceptions. 

B.  J£  Morse^  Jr.  and  W.  8.  JSnox,  for  the  defendants. 

JS.  W.  Mutchina  and  EL  Wheder,  for  the  plaintiffs. 

Field,  J.  The  rights  of  the  parties  are  to  be  determined  by  the  law 
of  Illinois,  but  there  is  no  evidence  that  the  common  law  of  Illin<HS 
differs  from  that  of  Massachusetts.  We  cannot  take  notice  of  the 
statutes  of  Illinois,  except  so  far  as  they  are  set  out  in  the  auditor's 
report ;  and  the  auditor  has  set  out  but  one  statutory  provision  of  that 
State,  and  has  found  that  the  parties  have  not  acted  in  violation  of  that 
We  are  therefore  to  determine  whether  the  contract  between  the  parties, 
as  the  auditor  has  found  it  to  be,  is  ill^^  and  void  by  the  common  law 
of  Massachusetts. 

It  is  not  denied  that,  if,  in  a  formal  contract  for  the  purchase  and 
sale  of  merchandise  to  be  delivered  in  the  future  at  a  fixed  price,  it  is 
actually  the  agreement  of  the  parties  that  the  merchandise  shall  not 
be  delivered  and  the  price  paid,  but  that,  when  the  stipulated  time  for 
performance  arrives,  a  settlement  shall  be  made  by  a  payment  in  money 
of  the  difference  between  the  contract  price  and  the  market  price  of  the 
merchandise  at  that  time,  this  agreement  makes  the  contract  a  wagering 
contract'  If,  however,  it  is  agreed  by  the  parties  that  the  contract 
shall  be  performed  according  to  its  terms  if  either  party  requires  it, 
and  that  either  party  shall  have  a  right  to  require  it,  the  contract  does 
not  become  a  wagering  contract,  because  one  or  both  the  parties  intend^ 
when  the  time  for  performance  arrives,  not  to  require  performance,  but 
lo  substitute  therefor  a  settlement  by  the  payment  of  the  difference 

1  Nnmeroai  deeiiioiiB  to  thif  effect  tat  eoUected  in  14  Am.  a  Eng.  Sneje.  of  Law 
(8d  ed.)i  609-611.  In  eome  jnriedlctione  contncU  to  tell  in  the  fotnre  stock  or  mm- 
chandise  which  the  leller  did  not  own  at  the  time  of  the  contract  are  made  iUegal 
without  reference  to  an j  intention  that  there  ihall  he  no  deliTeiy.  See  Fortenbory  «. 
State,  47  Ark.  188 ;  Johniton  v.  Miller.  67  Ark.  172 ;  Branch  v.  Palmer.  65  Ga.  SIO: 
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between  the  contract  price  and  the  market  price  at  that  time.  Such  an 
intention  is  immaterial,  except  so  far  as  it  is  made  a  part  of  the  contract^ 
although  it  need  not  be  made  ezpressl}'  a  part  of  the  contract.  To 
constitute  a  wagering  contract,  it  is  sufficient,  whatever  may  be  the 
form  of  the  contract,  that  both  parties  understand  and  intend  that  one 
party  shall  not  be  bound  to  deliver  the  merchandise  and  the  other  to 
receive  it  and  to  pay  the  pnce,  but  that  a  settlement  shall  be  made  by 
the  payment  of  the  difference  in  prices. 

The  construction  which  we  think  should  be  given  to  the  auditor's 
report  is,  that  he  finds  that  the  contracts  which  the  plaintiffs  made  on 
the  board  of  trade  with  other  members  of  that  board  were  not  shown 
to  be  wagering  contracts,  and  that  the  contract  which  the  defendants 
made  with  the  plaintiffs  was,  that  the  defendants  should  give  orders 
from  time  to  time  to  the  plaintiffs  for  the  purchase  and  the  sale  on 
account  of  the  defendants  of  equal  amounts  of  pork  to  be  delivered  in 
the  future ;  that  the  plaintifb  should,  in  their  own  names,  make  these 
purchases  and  these  sales  on  the  board  of  trade ;  that  the  plaintiffs 
should,  at  or  before  the  time  of  delivery,  procure  these  contracts  to  bo 
set  off  against  each  other,  according  to  the  usages  of  that  board ;  that 
the  defendants  should  not  be  required  to  receive  any  pork  and  pay  for 
it,  or  to  deliver  any  pork  and  receive  the  pay  for  it,  but  should  only  bo 
required  to  pay  to  the  plaintiffs,  and  should  only  be  entitled  to  receive 
iVom  them,  the  differences  between  the  amounts  of  money  which  the 
pork  was  bought  for  and  was  sold  for;  and  that  the  defendants 
should  Airnish  a  certain  margin,  and  should  pay  the  plaintiffs  their 
commissions. 

The  defendants  gave  orders  in  pursuance  of  this  contract;  the 
plaintiffs  made  the  purchases  and  sales  on  the  board  of  trade,  set  them 
off  against  each  other,  and  now  sue  the  defendants  for  the  differences 
which  they  have  paid  and  for  their  commissions. 

The  auditor  has  found  that,  ''  in  a  vast  majority  of  the  transactions 
of  the  board  of  trade,  settlement  was  made  by  the  set-off  of  opposite 
contracts.'*  In  his  supplemental  report  he  says,  ^^  My  conclusion  is 
unchanged,  that  the  parties  to  this  suit  entered  into  the  dealings  with 
each  other  which  are  the  subject  thereof  with  a  clear  understanding 
that  actual  deliveries  were  not  contemplated  and  were  not  to  be  en« 
forced ;  and  it  appears  to  me  that  the  question  whether  the  members  of 
this  board  with  whom  the  defendants  dealt  had  such  an  understanding 
with  each  other  is  not  material  to  the  issue  of  this  case." 

The  peculiarity  of  this  case,  according  to  the  findings  of  the  auditor, 
is,  that  while  the  contracts  which  the  plaintiffs  made  on  the  board  of 
trade  must  be  taken  to  be  legal,  the  plaintiffs  have  undertaken  to  agree 
with  the  defendants  that  these  contracts  should  not  be  enforced  by  or 

Mom  v.  Exchange  Bank,  103  Ga.  808 ;  Singleton  o.  Bank  of  MonticeUo,  1  IS  6a.  537 ; 
LemonioB  v.  Majer,  71  MIm.  514 ;  Dillard  v.  Brenner,  73  Mias.  ISO ;  Violett  v.  Man- 
gold, 37  So.  Bep.  (Mise.)  875;  Connor  p.  Black,  119  Mo.  186,  1S8  Mo.  150;  Bdwardi 
Brokerage  Co.  v.  Steveneon,  160  Mo.  616;  Staples  v.  Gould,  9  N.  T.  520;  Giat  r. 
Wettem  Union  Tel.  Co.,  45  8.  C.  344;  Biordan  v.  Doty,  50  a  C.  537 ;  Sanndan  w» 
Phelpa  Co.,  58  8.  C.  178. 
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against  them,  exoept  bj  settlements  according  to  differences  in  prices. 
If  such  an  agreement  seems  improbable,  it  is  enongh  to  say  that  the 
auditor  has  found  that  it  was  made.  The  usages  of  the  board  cf  trade 
were  such  that  the  plaintiffs  might  well  think  that  they  risked  little 
or  nothing  m  makmg  such  an  agreement  Indeed,  the  distinction  in 
practice  between  the  majority  of  contracts  which  by  the  auditor^s  report 
appear  to  be  made  and  settled  on  the  board  of  trade,  and  wagering 
contracts,  is  not  very  plain,  and  brokers,  for  the  purpose  of  encouraging 
speculation  and  of  earning  commissions,  might  be  willing  to  guarantee  to 
their  customers  that  the  contracts  made  for  them  on  the  board  of  trade 
should  not  be  enforced,  except  by  a  settlement,  according  to  differences 
in  prices. 

We  do  not  see  why  the  agreement  between  the  plaintiffs  and  the 
defendants,  that  the  defendants  should  not  be  required  to  receive  or 
deliver  merchandise,  or  to  pay  for  or  receive  pay  for  merchandise,  hot 
should  be  required  to  pay  to  and  to  receive  from  the  plaintiffs  only  the 
differences  in  prices,  is  not,  as  between  the  parties,  open  to  all  the 
objections  which  lie  against  wagering  contracts.  On  the  construction 
we  have  given  to  the  auditor's  report,  the  plaintiffs,  in  their  dealings 
with  the  defendants,  in  some  respects  acted  as  principals.  In  making 
the  contracts  on  the  board  of  tnde  with  other  brokers,  they  may  have 
been  agents  of  the  defendants.  In  agreeing  with  the  defendants  that 
they  should  not  be  compelled  to  perform  or  accept  performance  of  the 
contracts  so  made,  the  plaintiffs  acted  for  themselves  as  principals.  If 
the  defendants  had  made  a  contract  with  the  plaintiffs  to  pay  and  receive 
the  differences  in  the  prices  of  pork  ordered  to  be  bought -and  sold  for 
future  deliver}',  with  the  understanding  that  no  pork  was  to  be  bought 
or  sold,  this  would  be  a  wagering  contract.  On  such  a  contract  the 
defendants  would  win  what  the  plaintiffs  lose,  and  the  plaintiffs  would 
win  what  the  defendants  lose.  But  so  far  as  the  defendants  are  oon« 
oerned,  the  contracts  which  the  auditor  has  found  they  made  with  the 
plaintiffs  are  contracts  on  which  they  win  or  lose  according  to  the  rise 
or  fall  in  prices,  in  the  same  manner  as  on  wagering  contracts.  If  the 
plaintiffs,  by  virtue  of  the  contracts  they  made  with  other  members  of 
the  board  of  trade,  were  bound  to  receive  or  deliver  merchandise,  and 
to  pay  or  receive  the  price  therefor,  on  the  audttor's  finding  they  mnst 
be  held  as  against  the  defendants  to  have  agreed  to  do  these  things  on 
their  own  account,  and  that  the  defendants  should  only  be  bound  to 
pay  to  them  and  to  receive  from  them  the  differences  in  prices.  If  the 
defendants,  as  undisclosed  principals,  should  be  held  bound  to  otiier 
members  of  the  board  of  trade  on  the  contracts  made  by  the  plaintiffs, 
the  plaintiffs  by  the  terms  of  their  emploj-ment  would  be  bound  to 
indemnify  the  defendants,  except  so  far  as  the  contracts  were  settied, 
by  a  payment  of  differences  in  prices.  The  agreement  of  the  parties, 
as  the  auditor  has  found  it,  excludes  any  implied  liability  on  the  part 
of  the  defendants  to  indemnify  the  plaintiffs,  exoept  for  money  paid  in 
the  settlement  of  differences  in  prices.  The  position  of  the  plaintiflb 
towards  the  defendants  is  no  better  than  it  would  have  been  if  the 
plaintiffs  had  bepn  employed  to  make  wagerinj?  contracts  for  pork  on 
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account  of  the  defendants,  and  had  made  such  contracts^  because  the 
plaintiffs,  relying  upon  the  usages  of  the  board  of  trade,  have  under- 
taken to  agree  with  the  defendants  that  whatever  contracts  they  make 
shall  bind  the  defendants  only  as  wagering  contracts,  and  shall  be 
settled  as  such. 

The  plaintiffs  contend  that,  even  if  the  contracts  which  the  defend- 
ants authorized  them  to  make  and  which  they  made  on  the  board  of 
trade  had  been  wagering  contracts,  yet  they  could  recover  whatever 
money  they  had  paid  in  settlement  of  these  contracts  in  the  manner 
authorized  by  the  defendants. 

In  Thacker  v.  Hardy,  4  Q.  B.  D.  685,  the  court  found  that  the 
plaintiff  was  emplo3'ed  to  make  lawfbl  contracts,  and  ruled  that  the 
understanding  between  the  plaintiff  and  his  customer,  that  the  contract 
should  be  so  managed  that  only  differences  in  prices  should  be  paid, 
did  not  violate  the  provisions  of  8  db  9  Vict.  c.  109,  §  18.  Lindley,  J., 
in  giving  the  opinion  at  the  trial,  said,  at  p.  687 :  ^^  What  the  plaintiff 
was  emplo^^ed  to  do  was  to  buy  and  sell  on  the  Stock  Exchange,  and 
this  he  did ;  and  everything  he  did  was  perfectly  legal,  unless  it  was 
rendered  illegal  as  between  the  defendant  and  himself  by  reason  of  the 
illegality  of  the  object  they  had  in  view,  or  of  the  transactions  in  which 
they  were  engaged.  Now,  if  gaming  and  wagering  were  illegal,  I  should 
be  of  opinion  that  the  illegality  of  the  transactions  in  which  the  plaintiff 
and  the  defendant  were  engaged  would  have  tainted,  as  between  them- 
selves, whatever  the  plaintiff  had  done  in  furtherance  of  their  illegal 
designs,  and  would  have  precluded  him  from  claiming,  in  a  court  of 
law,  any  indemnity  Arom  the  defendant  in  respect  of  the  liabilities  he 
had  incurred.  Cannan  v.  Bryce,  B  B.  db  Aid.  179 ;  M'Einnell  v.  Robin- 
son, 8  M.  <&  W.  434 ;  Lyne  v.  Siesfield,  1  H.  <&  N.  278.  But  it  has 
been  held  that  although  gaming  and  wagering  contracts  cannot  be 
enforced,  they  are  not  illegal.  Fitch  t?.  Jones,  5  E.  db  B.  238,  is  plain 
to  that  effect.''  On  Appeal,  Brett,  L.  J.,  said,  at  p.  694 :  '^  It  was  far- 
ther suggested  in  Cooper  v.  Neil,  W.  N.,  1  June,  1878,  that  the  agree- 
ment was,  that  although  the  plaintiff,  being  broker  to  the  defendant, 
but  contracting  in  his  own  person  as  principal,  should  enter  into  real 
bai^ains,  yet  the  defendant  should  be  called  upon  only  to  pay  the  loss 
if  the  market  should  be  unfavorable,  and  should  receive  onlj'  the  profit 
if  it  proved  favorable ;  and  that  no  further  liability  should  accrue  to 
the  principal,  whatever  might  become  of  tlie  broker  upon  the  Stock 
Exchange ;  so  that,  as  regarded  the  real  principal,  the  defendant  in  the 
action,  it  should  be  a  mere  gambling  transaction.  I  then  considered 
l^at  a  transaction  of  that  kind  might  fall  within  the  provisions  of 
8  db  9  Vict.  c.  109,  §  18,  but  I  thought  that  there  was  no  evidence  of  it. 
And  with  respect  to  the  present  action,  I  say  that  there  is  no  evidence 
that  the  bargain  between  the  parties  amounted  to  a  transaction  of  that 
nature.    I  retract  nothing  from  what  I  said  in  that  case.'* 

In  England,  wagering  contracts  concerning  stocks  or  merchandise 
are  not  illegal  at  common  law,  and  all  the  Judges  in  Thacker  v.  Hardy 
were  of  opinion  that  the  facts  in  that  case  did  not  show  that  the  trana- 
actions  between  the  parties  were  in  violation  of  the  statute. 
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In  Irwin  v.  Wllliar,  110  U.  S.  499,  510,  the  Supreme  Coort  of  the 
United  States  says  of  wagering  oontracte :  ^^  In  England,  it  is  held 
that  the  contracts,  although  wagera,  were  not  yoid  at  common  law,  and 
that  the  statute  has  not  made  them  illegal,  but  only  non-enforceable 
(Thacker  v.  Hard}',  ubi  gupra),  while  generally,  in  this  countr}',  all  wager- 
ing contracts  are  held  to  be  ill^al  and  void  as  against  public  policy. 
Dickson's  Executor  v,  Thomas,  97  Penn.  St  278 ;  Gregory  «.  Wendell, 
40  Mich.  432 ;  Lyon  v.  Culbertson,  83  Hi.  33 ;  Melchert  v.  American 
Union  Telegraph  Co.,  3  McCrary,  521 ;  s.  c.  11  Fed.  Bep.,  193  and 
note ;  Barnard  v.  Backhaus,  52  Wis.  593 ;  Kingsbury  v.  Eirwan,  77 
N.  Y.  612;  Story  v.  Saloman,  71  N.  Y.  420;  Love  r.  Harvey,  114 
Mass.  80."  In  considering  how  far  brokers  would  be  affected  by  the 
illegality  of  contracts  made  by  them,  that  court  says :  *'  It  is  certainly 
true  that  a  broker  might  negotiate  such  a  contract  without  being  privy 
to  the  illegal  intent  of  the  principal  parties  to  it  which  renders  it  void, 
and  in  such  a  case,  being  innocent  of  any  violation  of  law,  and  not  suing 
to  enforce  an  unlawful  contract,  has  a  meritorious  ground  for  the  re* 
covery  of  compensation  for  services  and  advances.  But  we  are  also  of 
the  opinion  that  when  the  broker  is  privy  to  the  unlawful  design  of  the 
parties,  and  brings  them  together  for  the  very  purpose  of  entering  into 
an  illegal  agreement,  he  is  particepa  criminis^  and  cannot  recover  for 
services  rendered  or  losses  incurred  by  himself  on  behalf  of  either 
in  forwarding  the  transaction."  This  was  decided  in  Embrey  v.  Jemi- 
son,  131  U.  S.  836.  See  also  Eahn  t^.  Walton  (Ohio,  1888),  20  N.  E. 
Bep.  203  ;  Cothran  v.  Ellis,  125  III.  496 ;  Fareira  v.  Gabell,  89  Penn. 
St  89 ;  Crawford  v.  Spencer ;  92  Misso.  498 ;  Lowiy  v.  Dillman,  59 
Wis.  197;  Whitesides  v.  Hunt,  97  Ind.  191  ;  First  National  Bank  v. 
Oskaloosa  Packing  Co.,  66  Iowa,  41 ;  Rumsey  v.  Berry,  65  Maine,  570. 

It  is  not  denied  that  wagering  contracts  are  void  by  the  common  law 
of  Massachusetts ;  but  it  is  argued  that  they  are  not  illegal,  and  that, 
if  one  pays  money  in  settlement  of  them  at  the  request  of  another,  he 
can  recover  it  of  the  person  at  whose  request  he  pays  it  It  is  now  set- 
tled here  that  contracts  which  are  void  at  common  law,  because  they 
are  against  public  policy,  like  contracts  which  are  prohibited  by  statute, 
are  illegal  as  well  as  void.  They  are  prohibited  by  law  because  they 
are  considered  vicious,  and  it  is  not  necessary  to  impose  a  penalty  in 
order  to  render  them  illegal.  Bishop  v.  Palmer,  146  Mass.  469 ;  Gibbs 
V.  Consolidated  Gas  Co.,  130  U.  S.  396.  The  weight  of  authority  in 
this  country  is,  we  think,  that  brokers  who  knowingly  make  contracts 
that  are  void  and  illegal  as  against  public  policy,  and  advance  money 
on  account  of  them  at  the  request  of  their  principals,  cannot  recover 
either  the  money  advanced  or  their  commissions,  and  we  are  inclined  to 
adopt  this  view  of  the  law.  Embrey  v.  Jemison,  131  U.  S.  336,  ybi 
tuproj  and  the  other  oases  there  cited.^ 

We  are  of  opinion  that  the  instruction  of  the  presiding  Justice,  thai 

^  Fhelps  V.  Holdernesf,  56  Ark.  300 ;  Nat.  Bank  of  Aagofta  v.  Cnnninghain,  75 
Oa.  366;  Pope  v.  Hanke,  155  lU.  617  ;  People*!  Sanngt  Bank  v.  Qiiford,  108  Iowa, 
277 ;  Bogen  v.  Marriott,  59  Neb.  759,  ace. 
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on  the  auditor's  report  the  plaintiffs  were  entitled  to  a  yerdict,  cannot 
be  sustained.  Whether  on  the  auditor's  report  the  defendants  were  en- 
titled to  a  ruling  directing  the  jury  to  render  a  verdict  in  their  &yor,  or 
whether  the  case  should  have  been  submitted  to  the  jury  for  the  reasons 
stated  in  Feaslee  v.  Boss,  143  Mass.  275,  is  a  question  which  has  not  been 
carefully  argued,  and  upon  which  we  express  no  opinion. 

Exceptions  nutainML 


BENJAMIN  F.  PIXLEY  bt  al.  v.  CHABLES  W.  BOTNTON  n  al, 
Illinois  Supremb  Court,  Seftbmbbb  Term,  1875. 

[ReporUd  in  79  lUmoia,  351.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon.  John  6. 
BoGERS,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Charles  W.  Boynton, 
George  S.  Foster,  and  John  S.  Miller,  partners,  against  Benjamin  F. 
Pixley,  Thomas  W.  Hall,  and  Joseph  6.  Hall,  partners,  upon  a  prom« 
issory  note.  The  opinion  of  the  oourt  contains  a  statement  of  the 
material  facts. 

Mr.  ^arlin  Q.  Ball,  for  the  appellants. 

Messrs.  Prentiss  <b  Hooke^  for  the  appellees. 

Mr.  Cnnsp  Justice  Scott  delivered  the  opinion  of  the  court:—- 

The  judgment  in  favor  of  plaintiffs  in  the  court  below  was  for  $81.88 
in  excess  of  the  ad  damnum  in  the  declaration.  That  sum  had  been 
remitted  in  this  court  by  plaintiffs  before  the  cause  was  submitted  for 
decision.  Under  our  present  statute  this  is  permissible,  and  is  in 
accordance  with  the  practice  that  prevails. 

The  action  is  upon  a  promissory  note,  and  defendants  seek  to  avoid 
the  payment  on  the  ground  the  consideration  is  illegal.  The  special 
defence  set  up  in  the  notice  filed  with  the  general  issue  is,  that  it  was 
given  in  settlement  of  **  differences ''  arising  out  of  an  optional  contract 
in  wheat,  made  on  the  board  of  trade,  and  that  it  was  not  the  intention 
of  any  of  the  parties  to  the  transaction  to  buy  or  sell,  or  deliver  or 
receive  grain,  but  their  only  purpose  was  to  trade  in  ^^  differences"  in 
the  price  of  grain  on  the  Chicago  market. 

It  will  not  be  necessary  to  discuss  the  l^al  proposition,  that  soch 
contracts  are  void,  as  being  against  a  sound  public  morality,  for  the 
reason  we  do  not  think  any  such  contract  as  defendants  insist  upon  has 
been  proven  to  have  existed  between  the  parties.  The  burden  of  proof 
is  upon  defendants  to  show  the  consideration  of  the  note  is  illegal,  and 
they  ought,  in  a  case  like  this,  to  be  required  to  make  tfiis  proof  by  a 
clear  preponderance  of  the  evidence.    This  they  have  not  done. 

The  contract  was  made  by  Hall,  one  of  the  defendants,  on  behalf  of 
Wallace,  who  was  not  himself  a  member  of  the  board  of  trade,  and 
oonld  not  by  its  usages  make  contracts  in  his  own  name  in  relation  to 
transactions  on  'change.    In  June,  1870,  WalUoe,  through  Hall,  soM 
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to  Bojnton,  for  his  finn,  5,000  basbels  No.  2  spring  rnhmt,  at  S1.12 
per  bushel,  ^^  seller  July."  Suddenly  the  price  of  wheat  went  up,  and 
it  was  thought  best  to  close  up  the  matter.  Accordingly,  Hall,  at  the 
instance  perhaps  of  Wallii  ),  certainly  in  his  interest,  bought  the  wheat 
back  from  Boynton  at  an  advance  of  fourteen  cents  per  bushel 
Neither  Hall  nor  his  firm  had  any  real  interest  in  the  wheats  but  as 
Hall  and  Boynton  were  both  members  of  the  board  of  trade,  and  as  the 
contract  was  made  in  Hairs  name,  by  his  consent,  and  he  was  legally 
obligated  to  perform  it,  he  would  have  been  expelled  had  he  not,  in 
some  satisfactory  manner,  closed  up  the  matter  with  Boynton  at  the 
maturity  of  the  contract.  It  was  no  doubt  for  this  reason,  as  well  as 
his  legal  liability,  his  firm  gave  the  note  upon  which  this  action  was 
brought. 

A  number  of  witnesses  familiar  with  the  rules  of  the  board  of  trade 
were  examined,  and  they  all  sa}*  this  contract  was  in  conformity  with 
the  custom  of  trade,  and  was  a  regular  and  legitimate  contract 
*^  Seller"  the  month,  as  that  term  is  understood  and  used  on  the  board 
of  trade,  is  explained  to  mean  the  seller  has  until  the  last  day  of  the 
month  in  which  to  make  a  deliver^'  of  any  grain  contracted  to  be  sold. 
Under  such  a  contract  as  we  understand  the  evidence,  all  the  option 
the  seller  has  is  the  privilege  to  deliver  the  grain  at  any  time  before 
the  maturity  of  the  contract  This  is  nothing  more  than  a  time  con- 
tract, which  is  regarded  on  the  board  of  trade  and  elsewhere  as^a  legit- 
imate and  regular  contract.  Time  contracts  in  relation  to  grain,  as 
well  as  other  commodities,  are  of  daily  occurrence,  and  must  necessarily 
be  in  commercial  transactions. 

One  witness  says,  the  true  idea  of  an  **  option "  is  "  puts  '*  and 
"calls."  A  ''  put"  is  defined  in  the  evidence  to  be  "a  privilege  of 
delivering  or  not  delivering  the  grain,"  and  a  *'  call"  is  *'  a  privilege 
of  calling  or  not  calling  for  the  grain."  The  contract  between  the 
parties  to  this  transaction  was  not  an  optional  one,  in  the  sense  of 
"  puts  and  calls."  The  only  option  the  seller  had  was  as  to  the  time 
of  the  deliver}'.  The  legal  effect  of  his  agreement  was  that  he  should 
deliver  the  grain  contracted  to  be  sold  within  a  limited  period. 

Whatever  may  have  been  the  intention  of  Hall  or  Wallace,  it  seems 
clear  that  Bo3*nton  understood  he  was  to  have  the  grain  at  the  maturity 
of  the  contract  His  good  faith  was  manifested,  in  that,  immediately 
upon  selling  the  grain  back  to  Hall,  for  Wallace,  he  purchased  a  like 
amount  at  the  price  be  had  Just  sold,  and  upon  the  maturity  of  the 
contract,  took  the  wheat  and  paid  for  it.  Plaintiffs  were  extensively 
engaged  in  shipping  grain,  as  shown  by  the  testimony.  Boynton 
emphatically  declares  this  was  not  a  gambling  transaction,  so  far  as  h6 
was  concerned,  but  that  the  grain  was  purchased  in  good  faith  for  the 
legitimate  purposes  of  commerce.  There  is  nothing  in  the  record  to 
overcome  his  testimonj*  in  this  regard. 

*  The  intentior  of  the  parties  gives  character  to  the  transaction,  and 
if  either  party  contracted  in  good  faith,  he  is  entitled  to  the  benefit  of 
his  contract,  no  matter  what  may  have  been  the  secret  purpose  or 
intention  of  the  other  irartv. 
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A  remittitur  having  been  entered^  there  is  now  no  error  in  the  record^ 
and  the  judgment  will  be  aflSrmed  to  the  extent  of  $1000.  But  because 
there  was  error  in  the  record  before  the  remitlitur  was  entered,  all  costs 
accruing  in  this  court  up  to  the  date  of  entering  the  remittitur  and  the 
coats  of  entering  the  same,  will  be  taxed  against  appellees. 

Judgment  affirmed^ 


WINCHESTER  v.  NUTTER  &  anofhbb. 
New  Haicpshirb  Sufbeicb  Coukt,  December,  1872. 

[Reported  in  52  New  Hampshire,  507.] 

AsstTicpsiT,  by  Cummings  M.  Winchester  against  Oscar  Nutter  and 
Elden  Farnham,  upon  an  account  annexed,  '*'  for  furnishing  twenty-four 
suppers,  at  your  request,  at  seventy-five  cents  each,  price  agreed,  9lS" 
It  appeared,  in  evidence,  that  the  plaintiff  and  two  defendants  and  sev- 
eral others  met  one  evening  at  a  schoolhouse  in  Lancaster,  for  the 
purpose  of  considering  the  subject  of  having  a  squirrel  hunt  in  that 
neighborhood.  The  plaintiff  was  chosen  chairman  of  the  meeting.  The 
two  defendants  were  chosen  as  the  leaders  of  the  two  opposite  sides, 
called  *'  captains,*'  and  accepted  that  place.  They  then  chose  sides,  each 
captain  selecting  his  men  alternately,  until  there  were  twelve  on  each 
side,  including  the  captains.  They  agreed  to  have  a  squirrel  hunt,  the 
hunting  to  begin  and  close  at  a  fixed  time,  —  after  the  close  of  which  the 
game  was  to  be  counted  according  to  certain  prescribed  rules,  and  the 
side  that  got  beat  was  to  pay  for  the  suppers  for  both  sides,  it  being  ar- 
ranged that,  in  the  end,  the  captains  should  pay  no  more  than  each  other 
man  on  his  side ;  that  each  man  on  the  side  that  got  beat  should  pay 
for  his  own  supper  and  for  that  of  one  man  on  the  side  that  beat.  The 
question  submitted  to  the  jury  was  as  to  what  was  the  contract  made 
with  the  plaintiff,  who  agreed  to  furnish  the  suppers  for  the  whole. 
The  jury  found  that  the  contract  was  that  the  two  captains  (the  de- 
fendants) engaged  the  suppers,  and  were  to  be  responsible  to  the  plain- 
tiff for  the  whole  of  them,  and  the  matter  was  to  be  afterwards  ad- 
Justed  between  the  captains  and  their  men.  It  appeared  that  the  plain« 
tiff  knew  and  understood  fully  all  these  arrangements  as  to  how  the 
supper  was  to  be  paid  for  in  the  end. 


^  Clarke  v.  Fofs,  7  Bias.  540;  Bartlett  v.  Smith,  13  Fed.  Bep.  2S3;  Kirkpatrick  v. 
Adams,  20  Fed.  Bep.  287 ;  Hentz  v.  Jewell,  20  Fed.  Bep.  592 ;  Bemiett  o.  CoTington, 
22  Fed.  Bep.  816;  Bangs  v.  Homick,  80  Fed.  Bep.  97 ;  Lehman  v.  Feld,  37  Fed.  Bep. 
S52 ;  Hill  V.  LeTy,  98  Fed.  Bep.  94 ;  Logan  v.  Mnsick,  81  111.  415 ;  Scanlon  v.  Warren, 
169  m.  142 ;  Vigel  v.  Gatton,  61  111.  App.  98;  Whitesides  v.  Hnnt,  97  Ind.  191 ;  Sond- 
helm  V.  Gilbert,  117  Ind.  71 ;  Marry  v.  Ocheltree,  59  Iowa,  435  ;  Sawyer  v.  Taggart,  14 
Bush,  727 ;  Bumsey  v.  Berry,  65  Me.  570, 573 ;  Dillaway  v.  Alden,  88  Me.  230;  Barnes 
V.  Smith,  159  Mass.  344 ;  Davy  v.  Bangs,  174  Mass.  238 ;  Gregofy  v.  Wendell,  40  Mich. 
4S2;  DonoTsn  v.  Daiber,  124  Mich.  49;  Clay  v.  Allen,  63  Miss.  426;  Cockrell  v. 
Thompson,  85  Mo.  510 ;  Crawford  v.  Spencer,  92  Mo.  498 ;  Edwards  Brokerage  Co. 
V.  Stevenson,  160  Mo.  516 ;  Deierling  r.  Sloop,  67  Mo.  App.  446;  Bogers  v,  Marriott, 
59  Neb.  759;  Amsden  v.  Jacobs,  75  Hun,  311 ;  aff'd  without  opinion,  148  N.  Y.  762; 
Dows  V,  Glaspel,  4  N.  Dak.  251,  aec. 
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Th«  defendants  moyed  the  coart  to  nonsnit  the  plaintiff,  aponthe 
groand  that  this  whole  transaction  was  simply  a  bet  or  wager  for  the 
suppers,  and  that  the  plaintiff's  claim  in  this  case  '*  grows  oat  of  sodi 
bet  or  wager/'  nnder  the  provisions  of  ch.  254,  sec.  12,  Gren.  Stats. 
The  court,  pro  /arma^  overruled  this  motion,  and  the  defendants 
excepted. 

The  question  of  law  tnus  raised  was  reserved. 

Fletcher  db  Heywood  and  E,  Fletcher^  for  the  defendants. 

May  A  Drew  and  O,  A.  Bingham^  for  the  plaintiff. 

Foster,  J.  The  plaintiff  furnished,  sold,  and  delivered  to  the  de- 
fendants, at  their  special  request,  twentj-four  suppers ;  why  should  not 
the  defendants  pay  for  them,  there  being  no  controversy  about  the  price 
or  the  qualit}'  of  the  article  furnished? 

The  plaintiff  has  fully  performed  his  part  of  the  contract ;  why  should 
not  the  defendants  perform  their  part? 

Because,  they  say,  that  although  they  haye  received  and  eaten  the 
plaintiff's  suppers,  still  those  suppers  were  provided  in  order  to  enable 
certain  parties  to  pay  a  bet  or  wager ;  therefore,  the  contract  for  the 
purchase  and  sale  of  these  suppers  grew  out  of  a  bet  or  wager ;  and 
such  a  contract,  they  contend,  is  illegal  and  void,  and  in  any  effort  to 
enforce  it,  potior  est  conditio  de/endentis. 

If  this  contract  is  held  void,  it  can  only  be  on  the  ground  that  the 
wager  was  illegal,  —  a  violation  of  law ;  and  that  the  plaintiff,  by  con- 
tracting to  furnish  the  suppers  absolutely,  whatever  might  be  the  result 
of  the  squirrel  hunt,  for  a  certain  price  and  payment,  absolute  and  un- 
conditional, to  these  two  defendants,  whether  they  or  the  party  that 
either  one  of  them  represented  should  be  defeated  or  not  in  the  event  of 
the  hunt,  aided,  abetted,  counselled,  hired,  or  procured  the  commission 
of  a  crime  or  a  misdemeanor. 

At  common  law,  some  contracts  of  wager  are  valid  and  some  are 
void.  2  Pars,  on  Con.  627,  755.  But  the  common  law,  allowing  ac- 
tions to  be  maintained  upon  a  wager  in  cases  not  contrary  to  public 
policy  nor  prohibited  by  statute,  has  never  been  adopted  in  New 
Hampshire. 

Here  all  wagers  are  void  contracts.  Perkins  v.  Eaton,  8  N.  H.  152 ; 
Hoit  V.  Hodge,  6  N.  H.  104.  This  is  not  because  the  contract  is  to 
commit  or  be  accessor}'  to  a  crime  or  a  misdemeanor,  for  a  wager 
contract  is  neither  a  crime  nor  a  misdemeanor.  Mere  betting,  uncon- 
nected with  a  criminal  offence,  is  no  offence  against  the  criminal  law. 
Neither  the  common  law  nor  any  statute  of  this  State  afOxes  any  penal- 
ty to  betting,  as  a  criminal  offence,  or  in  any  respect  a  misdemeanor. 

The  plaintiff  presided  at  the  meeting  at  which  the  arrangements  for 
the  hunt  and  for  the  subsequent  suppers  were  made.  He  knew  and  un- 
derstood fully  all  these  arrangements.  And  so  he  may  be  said  to  have 
aided  and  abetted  the  transaction.  But  as  the  wager  was  not  a  misde- 
meanor, the  plaintiff,  in  aiding  the  wager,  did  not  aid  a  misdemeanor. 

Here  was  no  offence  against  the  common  law.  How  is  the  transaction 
to  be  viewed  in  the  light  of  our  statutes,  and  how  is  it  affected  by  them? 
The  wager  contract  is  simply  a  void  contract. 
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Section  12  of  ch.  254,  Gen.  Stats.,  provides  that  <<  all  bets  and 
wagers,  npon  any  question  where  the  parties  have  no  interest  in  the  sub* 
ject  except  that  created  by  the  wager,  are  void ;  and  either  party  may 
recover  any  property  by  him  deposited,  paid  or  delivered  upon  such 
wager  or  its  loss,  and  repel  any  action  brought  for  anything  the  right 
or  claim  to  which  grows  out  of  such  bet  or  wager." 

The  contract  of  wager,  then,  as  between  the  parties  to  that  contract^ 
the  winning  and  losing  parties  in  the  result  of  the  hunt^  was  a  void  con- 
tract But  it  was  not  void  as  being  an  undertaking  to  violate  the  law, 
nor  as  an  undertaking  involving  any  violation  of  law  punishable  by  a 
penalty  as  an  offence  against  the  criminal  law. 

The  criminal  law  does  not  prohibit  the  contract.  The  criminal  law 
is  not  violated  by  it.  The  criminal  law  affixes  no  penalty  to  the  mak- 
ing or  execution  of  the  contract.  The  contract  is  in  no  way  connected 
with  a  violation  of  the  criminal  law,  for  betting  is  not  a  violation  of  the 
criminal  law. 

Therefore,  the  doctrine  otparticeps  criminia  does  not  arise,  and  can- 
not be  applied,  because  there  is  no  crimen;  no  statutory  nor  common 
law  offence,  no  municipal  regulation  nor  ordinance, — ^nothing  but  a 
special  statute  imposing  no  penalty  by  virtue  of  any  criminal  process 
or  proceeding,  and  not  declaring  a  wager  to  be  a  misdemeanor,  but 
merely  denying  a  civil  remedy  and  annulling  a  contract  upon  grounds 
of  supposed  public  policy. 

What  is  the  public  policy?  Probably  to  restrain  the  tendency  to 
idleness  and  improvidence,  which  is  likely  to  be  promoted  by  indulgence 
in  the  habit  of  betting.  But  public  policy  has  not  seemed  to  require 
that  such  amusements  should  be  punished  as  a  crime  or  misdemeanor, 
nor  even  that  they  should  be  so  much  as  forbidden  by  the  language  of 
the  law.  The  act  of  betting  and  the  contract  of  wager  is,  therefore, 
neither  malum  in  se^  nor  malum  prohibitumy  in  the  eye  or  the  letter  of 
the  law. 

Furthermore,  as  to  the  public  policy,  then,  of  the  special  statute  re- 
ferred to,  which  only  renders  the  contract  of  wager  void,  its  purpose 
and  intent  may  be  gathered  from  an  additional  part  of  the  statute ;  for 
a  subsequent  section  of  the  same  chapter  —  section  14  —  furnishes  a  defi- 
nition of  the  terms  ^^  bet"  or ''  wager,"  as  employed  in  the  previous  sec- 
tion. '*'  Any  contract  or  agreement  for  the  purchase,  sale,  loan,  pay- 
ment, or  use  of  money  or  property',  real  or  personal,  the  terms  of  which 
are  made  to  depend  upon,  or  are  to  be  varied  or  affected  by,  any  uncer- 
tain event  in  which  the  parties  have  no  interest  except  that  created  by 
such  contract  or  agreement,  shall  be  deemed  a  bet  or  wager." 

Now,  it  seems  very  clear  that  the  idea  of  the  special  statute,  section 
12,  is  to  declare  void  and  to  annul  all  contracts,  the  consideration  or 
performance  of  which  depends  upon  such  an  uncertain  event  as  is  men- 
tioned in  section  14,  —  that  is,  where  one  party's  consideration,  to 
be  furnished,  and  the  other  party's  performance  or  payment  is  to  be 
fhmished  or  made,  according  as  such  uncertain  event  may  happen ;  in 
other  words,  where  the  contract  is  to  be  performed  if  the  uncertain 
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event  happen,  and  not  to  be  performed  if  it  does  not  happen,  or  vice 
versa. 

The  statnte,  then,  evidently  applies  to  a  party  to  the  transaction,  and 
under  its  provisions  the  losing  party  may  suoeessfally  resist  an  action  to 
recover  the  money  or  value  of  the  thing  forfeited  by  the  terms  of  the 
wager,  or  any  action  to  recover  damages  for  the  non-performance  of  any 
act  stipulated  to  be  done,  or  for  the  omission  of  performance  of  any 
act  stipulated  not  to  be  done,  or  indeed  any  action  founded  upon  any* 
thing  growing  out  of  the  wager. 

And  this  immunity  from  liability  would  probably  attach  to  any  person, 
not  directly  a  party  to  the  wager,  who  might  be  so  identified  with  the 
transaction  as  that  his  cause,  claim,  or  rights  should  grow  out  of  and 
depend  upon  the  uncertain  event  which  was  the  subject  of  the  wager. 

But,  as  between  the  parties  to  this  suit,  there  was  no  element  of  un- 
certainty involved  in  their  contract.  The  defendants  contracted  with 
the  plaintiff  that  he  should  furnish  for  them  twenty-four  suppers,  at 
seventy-five  cents  each,  upon  their  credit.  They  agreed  to  pay  for 
them.  This  was  the  whole  of  the  contract  Their  own  reimbursement 
was  to  be  regulated  independently  of  their  contract  with  the  plaintiff. 
He  was  not  to  gain  or  lose  by  the  success  or  the  defeat  of  either  party. 
The  consideration  for  the  defendant's  promise  was  the  suppers,  which 
the  two  defendants  were  to  have  and  dispose  of  as  they  might  see  fit 
The}*  might  eat  the  twenty-four  suppers  themselves,  or  give  them  to 
their  dogs.  They  were  to  receive  so  much  food,  absolutely  and  at  all 
events.  They,  and  only  the}*,  were  to  pay  the  plaintiff  for  it,  absolutely 
and  at  all  events.  There  was  no  element  of  uncertainty  on  either  side 
of  this  contract 

It  is  said  that  the  money  lent  for  the  purpose  of  betting  cannot  be  re- 
covered by  the  lender  of  the  borrower :  Peck  v.  Briggs,  3  Denio.  107 ; 
Ruckman  v.  Bryan,  id.  340:  2  Par.  on  Cont  756,  note  k;  but  that 
depends  entirely  upon  the  question  whether  the  wager  was  a  crime  or  a 
misdemeanor,  or  a  contract  connected  with  a  violation  of  law. 

So,  a  note  given  for  mone}'  knowingly  lent  to  be  applied  for  the  sup> 
pression  of  a  prosecution  for  crime  is  void :  Plumer  v.  Smith,  5  N.  H. 
553 ;  but,  by  Richardson,  C.  J.,  *'  it  is  most  unquestionably  illegal,  in  a 
private  individual,  to  suppress  a  criminal  prosecution." 

A  bet  upon  the  result  of  a  squirrel  hunt  is,  most  unquestionably,  not 
a  violation  of  any  law  of  this  State. 

The  defendants'  exception  is  therefore  overruled^  and  their  motion 
for  a  NoneuU  denied. 


WILLIAM  S.  FERGUSON  v.  ALLEN  COLEMAN. 
South  Carolina  Court  of  Appeals,  Spring  Term,  1846. 

[Reported  in  3  Riekardeon  (Law),  99.] 

This  was  an  action  on  an  instrument,  dated  Slst  January,  1843, 
whereby  the  defendant  promised  *'  to  pay  on  the  first  of  January,  1844» 
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to  W.  S.  Fergason  or  bearer,  nine  handred  and  two  dollars,  fifty-eight 
cents,  if  cotton  should  rise  to  eight  cents  by  the  first  November  next, 
and  if  not,  to  paj*  five  hundred  dollars,  for  value  received."  It  was 
admitted  at  the  trial  that  this  instrument  was  given  in  part  payment 
of  a  tract  of  land  which  the  defendant  had  purchased  of  the  plaintiff; 
and  it  was  proved  on  the  part  of  the  plaintiff,  that  between  the  date  of 
the  agreement  and  the  first  of  November,  1843,  the  highest  prices  of 
cotton  were,  in  Columbia,  8  1-2  and  8  8-4  cents,  and  in  Charleston,  9 
and  9  1-4  cents. 

The  defendant  contended,  1st,  that  the  agreement  was  a  wager  on 
the  price  of  cotton ;  2d,  that  according  to  the  true  construction  of  the 
instrument,  the  defendant  was  only  bound  to  pa}'^  the  larger  sum,  if 
cotton  was  selling  for  eight  cents  on  or  near  the  first  of  November,  and 
that  this  had  not  been  shown. 

Under  the  instructions  of  his  Honor  the  presiding  judge,  the  jury 
found  for  the  plaintiff  the  laiger  sum. 

The  defendant  appealed,  and  now  moved  this  court  for  a  new  triaL 

Boyce  and  Ghregg^  for  the  motion. 

CuRiA,/>6r  Frost,  J.  The  objection  chiefly  urged  against  the  instruc- 
tions of  t^e  circuit  judge,  affects  the  construction  of  the  agreement  to 
pay  the  larger  sum  expressed  in  the  note,  'Mf  cotton  should  rise  to 
eight  cents  by  the  first  of  November  next.''  It  appeared  b}*^  admissions 
at  the  trial  that  the  defendant  was  treating  with  the  plaintiff  for  the 
purchase  of  a  tract  of  land ;  and  declining  to  give  the  price  which  the 
plaintiff  asked,  it  was  agreed  that  the  defendant  should  pay  a  certain 
sum  if  cotton  advanced,  or  less  if  it  did  not  The  defendant  insists 
that  the  import  of  the  agreement  is,  that  cotton  should  rise  to  eight 
cents  ^'  a);  or  near  "  the  first  of  November.  The  various  significations 
to  which  the  necessities  of  language  have  applied  this  and  other  propo- 
sitions, would  render  any  construction  of  the  agreement,  based  on  a 
critical  analysis  of  its  meaning,  very  unsatisfactor3\  But  it  may  be 
observed  that  by^  in  its  primitive  sense,  expresses  relation  to  place ; 
though  by  various  remote  and  obscure  analogies  and  casual  associa- 
tions, that  meaning  is  variously  modified.  In  relation  to  place,  it 
clearly  does  signify  ^*  at  or  near,"  but  its  import  is  more  indefinite  when 
nsed  to  express  the  relation  of  time.  In  this  application  it  signifies 
•*  on  or  before."  Many  examples  of  this  sense  readily  occur.  If  a 
contract  were  made  for  the  delivery  of  an  article,  or  the  completion  of 
work,  by  a  particular  time,  to  be  paid  for  on  completion,  or  delivery,  a 
claim  for  the  price  would  accrue  on  performance,  whenever  that  might 
be ;  for  the  agreement  provides  for  a  performance  and  payment  before 
the  appointed  time,  but  leaves  the  time  of  performance  wholly  indefinite. 
It  would  be  more  difficult  to  derive  an  example  of  the  defendant's  con- 
struction fVom  the  transactions  of  life.  The  popular  signification  of 
words,  that  which  use  has  made  familiar  in  the  affairs  of  men,  must  be 
adopted  in  giving  construction  and  effect  to  their  contract*. 

VOL.  11. —  %1 
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The  objection  to  the  agreement  that  it  is  a  wager  is  plainly  inap- 
plicable; for  the  parties  bad  an  interest  in  the  contingency.  The 
defendant  pnrchased  the  land  at  the  lowest  price,  unconditionally,  but 
contracted  to  pay  a  larger  sum  if  the  valne  should  be  enhanced  by  the 
increased  value  of  its  product. 

The  motion  is  dismissed.^ 


SECTION  m. 

OtmtraeU  Obitrueting  the  AdminUtratian  qf  Justie^ 

(a)  Cbamfbbtt  avd  Mahttbitasob. 
HUTLEY  V.  HUTLEY. 
Ik  THB  Queen's  Bench,  Januabt  24, 187S. 

[Rejwried  ui  Law  ReporU,  8  QueenU  Bench,  US.] 

Declaration  that  one  John  Hutley,  a  brother  of  defendant  and  a 
cousin  of  plaintiff,  bad  died,  leaying  extensive  landed  estates  and  large 
personal  property ;  and  defendant  was  the  beir-at-law  of  the  deceased 
and  one  of  his  next  of  kin ;  and  the  deceased  died,  leaving  a  will  whereby 
his  property  real  and  personal  was  left  to  persons  other  than  plaintiff 
and  defendant ;  and  plaintiff  believed  that  such  will  revoked  a  former 
will  by  which  the  testator  had  bequeathed  certain  property  to  plaintiff; 
and  in  consideration  that  plaintiff  would  take  the  necessary  steps  to 
contest  the  validity  of  the  said  will,  and  would  advance  certain  monejrs 
and  obtain  evidence  for  such  purpose  and  instruct  an  attorney  in  that 
behalf,  defendant  promised  that  he  would  pay  to  plaintiff  one  half  of 
any  personal  property  and  convey  to  him  a  moiet}*  of  any  landed  estates 
he  might  recover  or  which  might  come  to  him,  defendant,  by  reason 
of  the  taking  of  such  proceedings  for  the  setting  aside  such  will ;  and 
plaintiff  took  such  steps  as  aforesaid,  and  advanced  certain  money's  and 
instructed  an  attorney,  and  a  large  sum  of  money  was  thereby  recovered 
by  defendant,  and  the  said  will  was  declared  invalid  and  defendant 
became  entitled  to  and  obtained  possession  of  lanre  landed  estates  of 

1  Plamb  V,  Campbell,  129  HI.  101 ;  Wolf  v.  National  Bank,  17S  HI.  85 ;  Phillips  v. 
Gtfford,  104  Iowa,  458 ;  Kirkpatrick  v,  Bonsall,  72  Pa.  155,  ace.  See  also  United  States 
V.  Olney,  1  Abb.  U.  S.  275 ;  Lynch  v.  Rosenthal,  144  Ind.  86 ;  Dion  i;.  St.  John  Baptists 
Soc.,  82  Me.  319;  MiUer  v.  Kagle,  &c.  Ins.  Co.,  2  £.  D.  Smith,  268;  Dunham  v.  St. 
Croix  Mfg.  Co.,  84  N.  Brans.  243. 

The  winner  of  a  race  is  generally  allowed  to  recover  the  prize  offered.  Alvord 
9.  Smith,  63  Ind.  58 ;  Monlton  v.  Dayiess  Coanty  Assoc.,  12  Ind.  A  pp.  542 ;  Delier  v. 
Plymouth  County  Soc,  57  Iowa,  481 ;  Misner  v.  Knapp,  13  Oreg.  135;  Porter  v.  Day, 
7 1  Wis.  296 ;  Gates  v.  Tinning,  5  U.  C.  Q.  B.  540.  See  also  Harris  t;.  White,  81  N.  Y. 
532 ;  People  v,  Fallon,  152  N.  Y.  12 ;  Ballard  v.  Brown,  67  Vt.  586. 
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the  deceased.  AIlegatioQ  of  all  conditions  precedent  Breach  that  de- 
fendant had  not  paid  to  the  plaintiff  half  the  said  personal  property  or 
COiiyeyed  to  him  one  half  of  the  said  real  estates. 

Demurrer.    Joinder  in  demurrer. 

PhUbrick  (Pearce  with  him),  in  support  of  the  demnnrer. 

Day^  Q.  C.  (Anderson  with  him)^  for  the  plaintiff. 

Blackburn,  J.  The  question  is  whether  the  contract  disclosed  on 
this  declaration  is  such  as  can  be  enforced  in  a  court  of  law.  Putting 
out  of  the  question,  for  the  moment,  the  position  of  the  plaintiff,  it 
alleges  that  the  defendant  is  heir-at-law  and  one  of  the  next  of  kin  of  % 
deceased  person  who  had  made  a  will  by  which  the  personal  and  real 
estate  were  left  away  from  the  defendant,  and  in  consideration  that  the 
plaintiff  would  take  the  necessary  steps  to  contest  the  validity  of  the 
will,  and  would  advance  certain  moneys,  and  obtain  evidence,  and  in- 
struct an  attorney,  the  defendant  promised  to  pay  to  the  plaintiff  one 
half  of  the  personal  estate,  and  convey  to  him  a  moiety  of  the  real 
estate  which  the  defendant  should  recover.  If  that  stood  without 
more,  it  is  clear  that  it  is  champerty  by  the  English  law,  which  says 
that  a  bai^ain,  whereby  the  one  party  is  to  assist  the  other  in  recover- 
ing property,  and  is  to  share  in  the  proceeds  of  the  action,  is  illegal. 
Sprye  v.  Porter,  7  £.  &  B.  58,  81 ;  26  L.  J.  (Q.  B.)  64,  71,  was  one  of 
the  cases  cited,  and  I  entirelj'  agree  with  what  is  there  said.  Lord 
Campbell,  delivering  the  Judgment  of  the  court,  says :  '^  Here  we  have 
maintenance  in  its  worst  aspect  The  plaintiff  and  Rosaz,  entire  strangers 
to  the  property  which  they  say  the  defendant  has  a  title  to,  but  which 
is  in  the  possession  of  another  claiming  title  to  it,  agree  with  him  that 
legal  proceedings  shall  be  instituted  in  his  name  for  the  recovery  of  it, 
and  that  they  will  supply  him,  not  with  any  specified  or  definite  docu- 
ments or  information,  but  with  evidence  that  should  be  sufiScient  to 
enable  him  successfully  to  recover  the  property.  £ach  of  them  is  to 
have  one  fifth  of  the  property  when  so  recovered ;  and  unless  the  evi- 
dence with  which  they  supply  him  is  sufficient  for  this  purpose,  they  are 
to  receive  nothing.  They  are  not  to  employ  the  attorney,  or  to  advance 
money  to  carry  on  the  litigation;  but  they  are  to  supply  that  upon 
which  the  event  of  the  suit  must  depend,  evidence;  and  they  are  to 
supply  it  of  such  a  nature  and  in  such  quantity  as  to  secure  success. 
The  plaintiff  purchases  an  interest  in  the  property  in  dispute,  bargains 
for  litigation  to  recover  it,  and  undertakes  to  maintain  the  defendant  in 
the  suit  in  a  manner  of  all  others  the  most  likely  to  lead  to  perjury  and 
to  a  perversion  of  Justice.  Upon  principle  such  an  agreement  is  clearly 
illegal ;  and  Stanley  v,  Jones,  7  Bing.  369,  is  an  express  authority  to 
that  effect  **  Putting  aside  that  the  plaintiff  there  was  an  absolute 
stranger,  the  present  agreement  goes  further  than  that,  for  the  present 
plaintiff  agrees  to  instruct  an  attorney  and  advance  money,  and  falls 
short  of  it  so  far  as  that  the  present  plaintiff  only  agrees  to  obtain  evi- 
dence, whereas  in  Sprye  t^.  Porter,  7  £.  &  B.  58 ;  26  L.  J.  (Q.  B.)  64| 
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the  plaintiff  undertakes  to  supply  evidence  sofBcient  to  ensore  sacoess. 
But  the  mischief  is  as  great  in  the  one  case  as  in  the  other,  and  both 
agreements  are  void  as  amounting  to  maintenance  and  champerty. 

But  then  it  is  argued  that  the  position  of  the  plaintiff  with  relation  to 
the  defendant  and  the  property  in  question  takes  it  out  of  the  rule  against 
champerty  and  maintenance.  The  declaration  alleges  that  the  plaintil! 
was  a  cousin  of  the  deceased,  and  so  a  relation  of  the  defendu.t,  who 
was  the  deceased's  brother ;  and  the  plaintiff's  counsel  cited  cases  which 
he  said  showed  that  such  relationship  prevented  an  agreement  like  the 
present  from  being  illegaL  But  he  produced  no  authority  that  blood 
relationship  between  the  parties  made  any  difference  as  to  champerty. 
Then  the  fhrther  allegation  was  relied  on,  that  the  plaintiff  believed  that 
the  will  which  was  to  be  contested  revoked  a  former  will  by  which  the 
testator  had  bequeathed  certain  property  to  the  plaintiff;  and  it  was 
argued  that  because  the  plaintiff  thought  he  had  an  interest  in  the  liti- 
gation by  which  the  one  will  was  to  be  upset  and  the  other  revived,  the 
agreement  was  not  illegal.  But  the  litigation  was  to  be  maintained  by 
the  plaintiff,  not  solely,  as  far  as  he  was  concerned,  for  any  benefit  he 
might  directiy  or  indirectly  derive  himself  from  upsetting  the  will,  but 
the  bai^ain  was  that  he  would  maintain  the  action  in  consideration  of 
the  defendant  transferring  to  him  half  the  property  which  the  defendant 
might  become  possessed  of  as  the  fruits  of  the  litigation.  While,  there- 
fore,  I  incline  to  agree  with  every  word  that  is  said  by  Lord  Abinger  and 
Lord  Cranworth  in  Findon  v.  Parker,  11  M.  &  W.  675,  679,  that  an 
agreement  to  assist  in  bringing  an  action  is  not  made  maintenance  by  the 
fact  that  the  party  turns  out  to  be  mistaken  in  supposing  that  he  had  a 
common  interest  with  the  litigant  parties  in  the  result  of  the  suit,  I  can- 
not see  that  that  case  b  any  authority  for  the  present  plaintiff.  If  every 
word  that  is  said  in  the  declaration  about  the  plaintiff's  belief  in  his  in- 
terest in  the  subject-matter  of  the  suit  were  true,  that  would  not  Justify 
or  make  legal  the  agreement  to  share  in  the  property  to  be  recovered  by 
the  defendant    There  must,  therefore,  be  Judgment  for  the  defendant 

LusHt  J.  I  am  of  the  same  opinion.  It  is  conceded  by  the  plaintiff's 
counsel  that  if  it  were  not  for  the  plaintiff's  interest  the  contract  in  the 
declaration  would  amount  to  champerty.  First,  the  plaintiff  is  a  cousin 
of  the  deceased ;  that  would  give  him  no  interest.  Nor  would  the  rela- 
tionship to  the  defendant  justify  an  agreement  of  champerty.  Then 
there  is  the  allegation  that  the  plaintiff  believed  that  the  will  revoked  a 
former  will  by  which  the  testator  had  bequeathed  certain  property  to  the 
plaintiff,  and  assuming  that  this  shows  that  the  plaintiff  had,  or  thought 
he  had,  a  collateral  interest  in  contesting  the  will,  that  collateral  in- 
terest would  not  justify  an  agreement  to  share  the  property  which  the 
defendant  should  acquire  by  successfully  contesting  the  will.  There  are 
cases  which  show  that  there  are  circumstances  which  may  justify  a  per- 
son in  maintaining,  that  is,  in  assisting,  one  of  the  litigant  parties  in  a 
suit ;  certain  relationship  would  Justify  maintenance ;  but  I  know  of  no 
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oase,  and  Mr.  Day  has  not  produced  the  semblance  of  an  authority 
for  saying  that  relationship  or  collateral  interest  justifies  champerty. 
Therefore  the  additional  allegations  in  the  declaration  do  not  make  th« 
agreement  good. 

Archibald,  J.  I  am  also  of  opinion  that  the  declaration  is  bad.  It 
does  not  show  any  circumstances,  either  on  the  ground  of  relationship 
or  interest,  to  make  the  agreement  good.  There  are  cases  to  show  that 
a  common  interest,  or  even  a  bond  fide  belief  in  the  existence  of  a  com- 
mon interest,^  would  justify  the  mere  maintenance  of  the  suit ;  but  they 
go  no  fhrther.  The  present  case  falls  within  the  principle  of  Sprye  v. 
Porter,  7  E.  &  B.  58 ;  26  L.  J.  (Q.  B.)  64. 

Judgment  for  the  defendant^ 


MONTRAVILLE  ACKERT  v.  ALFRED  B.  BAT ^ 


■^  k  V  \j%  I 


SoFBBKB  Judicial  Court  of  Massachusetts,  Skptehber  27 -» 

October  10,  1881. 

[Reported  in  131  MaseachuMeUe,  436.] 

Cmmkcfr  fnr  Twnnpy  f|p/i  on/i  fonoi'iro/1  The  answer  set  up  that  flio 
defendant  was  an  attorney  at  law,  and  as  such  was  employed  by  the 
plaintiff  to  collect  certain  stimrof  mnney  fW>m  certain  inanrRnoA  /v^m. 
>anie8 ;  ''that  tha.  plaintifl_ji£;£fifi.d,  in  consideration  of  the  defendant 
acting  for  him  in  the  premises,  ^hat  8^'^  HpfftiHant  should,  out  of  any 
and  all  moneys  received  by  him  from  said  insurance  companies,  retain 
one  half  of  the  amount  received  after  payment  of  proper  costs  and 
charges ; "  admitted  the  receipt  of  a  certain  sum  from  the  insurance 
companies ;  and  averred  that  the  defendant  had  the  right  to  retain  out 
of  it  the  costs  and  expenses  and  one  half  of  the  sum  remaining  after 
deducting  such  costs  and  expenses.  Trial  in  the  Supreme  Court,  before 
Allen,  J.,  who  allowed  a  bill  of  exceptions,  which,  after  stating  that  the 
pleadings  were  a  part  thereof,  was  in  substance  as  follows :  — 

^e  defendan^.admitted  the  receipt,  of.  t836  from  two  insurance  com- 
panies, ,l2Ut.fiaQt£Jld£d-in  hia  Aoawei.ihat  the  plaintiff  could  rightfully 
demand  of  hija.Qnly  half  the  whole  aum  fioUe.ctedj  less  costs  of  the  suits 

^  Or  motiyes  of  charity :  Harris  v,  Brisco,  17  Q.  B.  D.  504.  See  further,  AlabM* 
ter  V.  HsmesB,  [1895]  1  Q.  B.  389 ;  Breaj  i*.  Royal  Amoc..  [1897]  2  Ch.  272. 

'  Monday  v,  Whiraenhiint,  90  N.  C.  458,  occ.  The  English  laws  of  mainteDance 
and  champerty  are  not  in  force  in  India,  and  a  fair  agreement  to  snpply  fnnds  to 
carry  on  a  snit  in  consideration  of  having  a  share  of  the  property,  if  recovered,  is  not 
necessarily  to  be  regarded  as  opposed  to  pnblic  policy.  Bnt  such  agreements  should 
be  carefnlly  watched,  and  when  extortionate,  unconscionable,  or  made  for  improper 
objects,  ongfat  to  be  held  invalid.  Bam  Coomar  Coondoo  v.  Chunder  Canto  Mookeijee, 
S  App.  Cas.  186. 
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broQght  to  enforce  the  demands  on  whieh  the  smtd  oollectione  were 
made,  because  the  plaintiff  promised  to  allow  him  one  half  the  amoant 
recovered,  in  consideration  for  professional  services  rendered  in  this 
behalf;  that  he  had  a  right,  under  such  agreement,  to  stop  out  or 
retain  such  sum;  and  his  testimony  was  to  that  effect  He  also 
testified  that  said  agreement  did  not  require  him  to  bear  or  be  Tespoa^ 
Bible  for  the  expenses  of  said  suits. 

The  defendant  asked  the  judge  to  rule  as  follows :  **  1.  If  it  appears 
that  the  percentage  mentioned  in  the  alleged  agreement  amounted  only 
to  a  measure  of  compensation  in  the  event  of  a  successfbl  termination 
of  the  suits,  in  distinction  from  an  indefinite  fee  to  be  charged  in  the 
event  of  the  unsuccessful  termination  of  the  suits,  then  the  contract  is 
not  champertous,  and  it  can  be  enforced.  2.  If,  under  the  terms  of  the 
agreement,  the  defendant  had  a  right  to  stop  out  of,  or  retain  fh>m,  the 
fhnds  collected  one  half  the  total  sum  for  professional  services,  and 
actually  had  stopped  out  such  ram  prior  to  any  notice  to  him  tiiat  the 
contract  was  abrogated  by  the  plaintiff,  then  the  transaction  was  so  far 
closed  in  that  behalf  that  the  plaintiff  cannot  lierein  undo  or  avoid  the 
same." 

The  Judge  refhsed  to  give  either  of  the  mliogs  asked  for,  bat  in- 
structed the  Jury  that,  if  they  found  there  wan  an  agree mei^^  bv  which 
"ihe  defendant  was  fptitled  toxetaixLone  half  the  sum  collefitfiiL-aa-i3om- 
pensation  for  services,  such  agreement  was  uoiAwfhl,  ,and  would  not 
avail  the  defendant  in  this  action.  "  ^^ 

The  Jmy  retomed  a  Terdict  for  the  plaintiff  in  the  sum  of  ISOSjOi ; 
and  the  defendant  alleged  exceptions. 

J3I  (?.  Bliss^  for  the  defendant 

H.  C.  Strang  (JS.  M,  Zathrop  with  him),  for  the  plaintiff. 

Gray,  C.  J.  The  defendant's  answer  and  bill  of  exceptions,  fauly 
construed,  show  that  the  agreement  set  up  by  the  defendant  was  an 
agreement  by  which,  in  consideration  that  an  attorney  should  prosecute 
suite  in  behalf  of  his  client  for  certain  sums  of  money,  in  which  he  luul 
himself  no  previous  interest,  it  was  agreed  that  he  fl^onld  ^*^p  ftP? 
half  of  the  amount  recovered  in  case  of  success;  and  shoirid  receive 
nothing  for  his  services  in  case  of  failure. 

By  the  law  of  England^  from  ancient  .'times  ^  the  prftgfttit  d^^^neh 
an  agreement  is  unlawful  and  void  for  champerty  an$Lj2udniifiaaQS®>  as 
contrary  to  public  Justice  and  professional  duty^  and  tending  to  specular 
tion  and  fraud,  and  cannot  be  upheld,  either  at  common  law  or  in 
equity.  2  Rol.  Ab.  114 ;  Lord  Coke,  2  Inst  208,  564 ;  Hobart,  C  J., 
Box  V.  Bamaby,  Hob.  117  a;  Lord  Nottingham,  Skapholme  v»  Hart, 
Finch,  477 ;  s.  o.  1  £q.  Cas.  Ab.  86,  pi.  1 ;  Sir  William  Grant,  M. 
B.,  Stevens  v.  Bagwell,  15  Ves.  139 ;  Tindal,  C.  J.,  SUnley  v.  Jones,  7 
Bing.  869,  877 ;  s.  c.  5  Moore  &  Payne,  198,  206 ;  Coleridge,  J.,  jBi 
re  Masters,  1  Har.  &  WoL  848 ;  Shadwell,  V.  C,  Strange  o.  Brennai^ 
16  Sim.  84i5 ;  Lord  Cottonham,  s.  o.  on  appeal,  2  Coop.  temp.  Cotten* 
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hamt  1 ;  Eile,  C.  J.,  Grell  v.  Levy,  16  C.  B.  (v.  s.)  78;  Sir  George 
Jessel,  M.  R,  In  re  Attoraejs  d*  Solicitors  Act,  1  Ch.  D.  573. 
^  It  la  equally  illegal  by  the  settled  law  of  this  commonwealth.  Than- 
ton  r/Percival,  1  Pick.  415 ;  Lathrop  t;.  Amherst  Bank,  9  i/Let  489 ; 
Swett  V.  Poor,  11  Mass.  549 ;  Allen  v.  Hawks,  13  Pick.  79,  83 ;  Call 
V.  Calef,  13  Met  362 ;  Rindge  v.  Coleraine,  11  Gray,  157,  162 ;  1  Dane 
Ab.  296 ;  6  Dane  Ab.  740,  741.  In  Lathrop  v.  Amherst  Bank,  the 
fact  that  the  agreement  did  not  require  the  attorney  to  carry  on  the 
salt  at  his  own  expense  was  adjudged  to  be  immaterial.  9  Met.  492. 
In  Scott  V.  Harmon,  109  Mass.  237,  and  in  Tapley  v.  Coffin,  12  Gray, 
420,  cited  for  the  defendant,  the  attorney  had  not  agreed  to  look  for 
his  compensation  to  that  alone  which  might  be  recovered,  and  thus  to 
make  his  pay  depend  upon  his  success. 

The  law  of  Massachusetts  being  clear,  there  would  be  no  propriety 
in  referring  to  the  conflicting  decisions  in  other  parts  of  the  country. 
If  it  is  thought  desirable  to  subordinate  the  rules  of  professional  con- 
duct  to  mercantile  usages,  a  change  of  our  law  in  this  regard  must  be 
•ought  fh>m  the  legislature,  and  not  fh>m  the  courts. 

The  defendant,  by  virtue  of  his  employment  by  the  plainttff,  and  of 
his  professional  duty,  was  bound  to  prosecute  the  claims  entrusted  to 
him  for  collection,  and  holds  the  amount  recovered  as  money  had  and 
received  to  the  plaintiffs  use.    The  agreemept.  aAt  np  t^y  th^  defendant* 

it  he  ahfffJd  keep  one  half  of  that  amount,  being  illegal  and  voidj  he 
is  accountable  to  the  plaintiff  for  the  whole  amount,  deducting  what 
le  lurThave  allowed  him  for  his  costs.  ,In  re  Masters,  and  Grell  9» 
Levy,  above  cited ;  Pince  o.  Beattie,  32  L.  J.  (k.  s.)  Ch.  734. 

Cf  Best  V.  Strong,  2  Wend.  319,  on  which  the  defendant  relies  as 
showing  that,  assuming  this  agreement  to  be  illegal,  the  plaintiff  can- 
not maintain  this  action,  it  is  enough  to  say  that  there  the  money  wan 
voluntarily  paid  to  the  defendant,  with  the  plaintiff's  assent,  after  the 
settlement  of  the  suit  by  which  it  was  recovered ;  and  it  is  unnecessary 
to  consider  whether,  upon  the  fkcta  before  the  court,  the  case  was  well 
decided,  McceoHone  overruled. 


HARE  A.  BLAISDELL  v.  HONORA  AHERN. 

Supreme  Judicial  Coubt  of  MAssACHUSsirSy 
Jan.  20  — Mat  7,  1887. 

[ReparUd  in  144  MassachuMtU,  393.] 

W.  Allen,  J,    This  is  an  action  by  ft"  att/^mpy  ^t  law  to  f^ggft 
tnr  prnfftftftmnfti  nftrvinpa.    The  ouly  qucstiou  argucd  is,  whether  the 
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aenrlcea^were  rendered  nnfier  a  cootTftCt  illegal  JittT  ■CfaaJDPerty  or  nuun- 
tf^nance^so  that  no  compeDaation  can  be  recovered  for  them. 

The  parties  were  residents  of  this  "Cbmmonwrndth: — Tte  defenduits 
were  children  of  a  father  who  had  been  a  stranger  to  his  family  for 
years.  They  earned  their  living  as  domestic  servants,  and  one  or 
both  of  them  had  lived  in  the  family  of  which  the  plaintiff  was  a 
member,  and  had  known  him  from  boyhood.  They  heard  that  their 
father  had  died  in  New  Hampshire,  leaving  property  there,  and  con- 
sulted the  plaintiff  in  regard  to  recovering  it,  and  gave  him  a  power 
of  attorney  to  collect  their  shares  of  it.  They  had  no  means  except 
their  earnings,  and  were  unable  to  defray  th^  ^^p^njfi  of  l^gf ^  p**^ 
oeedings.  The  plaintiff  orally^ agread  .vitlL  them  tp  tf^K<^  r^^rg^^^t 
their  case  upon  the  terms  that  they  should  furnish  money  for  all 
actual  expensesj  and  that,  in  the  event  of  success^  he  should  chaijge 
more  for  his  services  than  if  he  was  sure  of  his  pay  in  the  outset. 
T^ie  plaintiff  rendered  services  under  this  agregxnent. 

The  defendants'  case  was  tried  in  the  Probate  Court  in  New  Hamp- 
shire, and  a  decision  rendered  adverse  to  them,  and  an  appeal  was 
taken  to  the  Supreme  Court  Fending  this  appeal,  there  was  some 
difference  between  the  defendants  and  the  counsel  employed  in  New 
Hampshire,  and  he  withdrew  from  the  case,  bat  was  persuaded  by 
the  plaintiff  to  return ;  and,  in  consequence,  a  written  agreement  was 
signed  by  the  defendantSy  which  recited  that  they  had  retained  the 
plaintiff  and  authorized  him  to  retain  counsel  in  New  Hampshire,  and 
that  ^^  said  counsel  and  attorney  are  to  depend  upon  the  contingency 
of  success  for  the  fees  for  all  services  rendered  in  and  about  said  prose- 
cntion.**  The  contract  also  contamed  the  agreement  that  the  plaintiff 
and  the  counsel  employ^  ^^  shall  in  view  of  the  uncertainty  of  tiie 
result  in  their  payment  be  entitled  to  very  large  and  liberal  Tees,  in 
no  event  to  exceed  fifty  per  cent  of  the  amount  collected HBy" them, 
and  that  we  [the  defendants]  win  furnish  all  the  evidence  and  pay~fdl 
the  actual  costs  in  the  prosecution  of  said  claims."  The  defendants 
afterward,  without  notice  to  the  plaintiff,  employed  other  counsel,  and, 
on  trial  recovered  $9300. 

According  to  the Jerms  of ^  this  agrecffient^  the_plaii)tiff  could  unques- 
tionably^liave  maintained  an  actiop  against  the  defendants  fo?  his 
fees,  if  successful  in  the  suit.  In  that  event,  he  ^Ms  to  be  entitied  to 
very  large  and  liberal  fees,"  for  which  he  would  have  a  right  of  action 
against  the  defendants.  This  is  inconsistent  with  a  champertous 
agreement^  an  essential  element  of  which  is  a  sharing  in  the  fruits 
of  the  litigation.  There  was  no  agreement  that  the  plaintiff  should 
receive  a  share  of  the  amount  recovered  as  compensation  for  his 
services.  It  is  immaterial  that  the  avails  of  the  suit  were  the  means 
or  the  security  on  which  he  relied  for  payment,  if  it  was  to  be  payment 
of  a  debt  due  from  the  defendants.  Thurston  v.  Perdval,  1  Pick.  41& 
Lathrop  v,  Amherst  Bank,  9  Met.  489. 
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Ackert  v.  Barker,  181  Mass.  486,  and  Belding  t^.  Smythe,  188  Mass. 
S80,  are  cases  of  champerty,  where  a  part  of  the  amoant  recovered  was 
to  be  received  in  compensation  for  services,  and  there  was  to  be  no 
personal  liability.  Where  the  right  to  compensation  is  not  confined  to 
an  interest  in  the  thing  recovered,  bat  gives  a  right  of  action  against 
the  party,  though  pledging  the  avails  of  the  suit,  or  a  part  of  them,  as 
security  for  payment,  the  agreement  is  not  champertons.  Tapley  v. 
Coffin,  12  Gray,  420;  Scott  v.  Harmon,  109.  Mass.  287;  McPherson 
p.  Cox,  96  U.  S.  404 ;  Christie  t;.  Sawyer,  44  N.  H.  298 ;  Anderson 
V.  Radcliffe,  £.,  B.  &  E.  806,  817. 

Yft)  (1^  r^f^f  poo  onyflitngr  in    fhft  ftgrraomPTif.  whinl^    renders  it   VOJd   foT 

maintenance.  In  a  sense,  a  lawyer  mfly  be  fiftid  jtQ  maintain_anpther 
in  a  suit  when  he  givpa  hia  arivifift  or  services,  as  formerly  it  would 
have  been  maintenance  for  a  layman  to  do  so ;  but  such  acts  have  long 
since  ceased  to  be  unlawful,  and  it  would  now  nowhere  be  held  to  be 
In  UQo|f  m£]jnifi||]  fifi  n  lawyer  to  give_-hiaaerTice8  to  prosecute  a  suit, 
with  the  nnderstandins  that  bis  services  are  to  be  free  unless  success 
SDaii  give  to  his  client  th§.abiUtr.  to  pay  him,  and  that  in  that  case  he 
ill  expect  liberal  fees.  There  may  be  circumstances  in  which  such 
a  contract  would  be  meritorious;  and  there  may  be  circumstances  in 
which  it  would  partake  of  the  worst  evils  of  maintenance.  Under 
what  circnmstances  a  contract  of  that  nature  might  be  held  void  as 
against  public  policy,  we  need  not  consider.  The  contract  under  con- 
sideration was  nothing  more  than  an  agreement  by  the  plaintiff  to  give 
his  services  without  charge  if  the  suit  should  not  be  successful,  and 
an  agreement  by  the  defendants  to  pay  large  and  liberal  fees  if  suc- 
cessful ;  and  we  know  no  authority  and  no  reason  in  public  policy  why, 
tinder  the  relations  and  circumstances  of  the  parties,  it  was  not  a  lawful 
contract,  which  they  had  a  right  to  enter  into,  ^e  think  that  the  ml- 
infi^  as  matter  of  law,  that  the  action  could  not  be  maintained,  was 

JBong: "^  WewtHalgrarUedy 

Ji  L.  Thomdike  (iVI  Morse  with  him),  for  the  plaintiff.       ** 
J.  Bennett  (JS.  0.  Cooke  with  him) ,  for  the  defendants. 


CHARLES  THOMPSON  v.  JOSEPH  S.  REYNOLDS,   i 
Illinois  Sufrkxs  Court,  Ssftbmbbb  Tbbm,  1874. 

[BeporUd  in  73  lUinoU,  11.] 

Appbal  from  the  Circuit  Court  of  Cook  County ;  the  Hon.  Johx  Q 
Rogers,  judge,  presiding. 
Mesere.  Merriam  and  Alexander y  for  the  appellants. 
Jfi*.  John  O.  Bichberg^  for  the  appellee. 

1  8m  futher,  Jay  v,  Metcalf,  161  Msm.  514;  DaTu  0.  CommoDwaalth.  164  Mbml 
141 ;  Hadlock  v,  Brooki^  178  MaM.  425;  BoUer  v.  Legro,  6S  N.  H.  850. 


426  THOMPSON  V.  BXYKOIiDB.  [OHAP.   ▼L 

Mr.  Chisp  JusncB  Walker  delivered  the  opinion  of  the  coort :  — 

Some  time  in  the  latter  part  of  the  year  1868^  appellee  and  his  pari* 
ner  were  consulted  by  appellants  as  to  whether  they  should  execute  a 
release,  without  consideration,  of  certain  property  mentioned  in  tae 
deed.  The  partner  advised  that  they  had  no  interest,  and  could  do  so 
without  prejudice  to  their  rights ;  but,  subsequently,  another  quitclaLn 
deed  was,  in  like  manner,  presented  for  a  large  amount  of  propertjr. 
Appellee  was  then  applied  to  for  further  advice,  when  he,  with  appel- 
lant Charles  Thompson,  consulted  with  one  James  Dunne,  also  aa 
attorney,  who  occupied  the  same  office  with  appellee.  They  investi- 
gated the  matter  and  arrived  at  the  conclusion  that  appellants  had  aa 
interest  in  the  property. 

An  agreement  was  soon  after  entered  into  between  appellants  and 
appellee,  by  which  appellee  was  to  institute  all  necessary  proceedings 
to  ascertain  and  fix  the  rights  of  appellants ;  that  he  should  pay  all 
necessary  expenses,  and  receive  one  half  of  whatever  should  be  real- 
ized. Appellants  agreed  that  they  would  do  no  act  to  interfere  with 
the  proceedings.  It  is  claimed  that,  with  the  consent  of  the  parties, 
appellee  agreed  with  Dunne  he  should  assist  in  prosecuting  the  claims, 
for  which  he  was  to  receive  one  half  of  appellee's  moiety,  being  one 
fourth  of  what  should  be  recovered. 

Soon  after,  proceedings  were  commenced  in  the  Circuit,  the  Superior, 
and  the  County  courts  by  these  attorneys.  During  the  continuance  of 
these  proceedings,  it  is  claimed  that  about  $10,000  was  realized  by 
appellants  executing  releases,  by  way  of  compromise,  with  several 
defendants  to  the  various  suits,  and  it  is  claimed  that  these  proceeds 
were  divided  according  to  the  terms  of  the  agreement. 

About  the  month  of  May,  1871,  appellants,  it  is  claimed,  without 
the  consent  of  appellee  or  of  Dunne,  terminated  the  several  proceedings 
and  conveyed  the  lands  in  litigation,  in  consideration  of  $7,500  actually 
paid  to  them ;  and  to  recover  one  half  of  that  sum  this  action  was 
brought  A  trial  by  the  court  and  a  jury  was  had,  resulting  in  a  ver- 
dict of  $1,500  in  favor  of  plaintiff,  on  which  a  judgment  was  rendered 
and  this  appeal  prosecuted. 

A  number  of  errors  are  assigned  on  the  record,  but  in  the  view  we 
take  of  the  case,  we  shall  only  consider  whether  the  judgment  is 
against  the  law.  The  court  was  asked  to  instruct  the  jury  that  the 
agreement  entered  into  was  champertous  and  void,  but  the  court  below 
refused  to  give  the  instruction.  Blackstone  defines  champerty  (vol.  iv. 
p.  135)  as  '^a  species  of  maintenance,  and  punished  in  the  same 
manner,  being  a  bargain  with  a  plaintiff  or  defendant  campum partirej 
to  divide  the  land  or  other  matter  sued  for  between  them,  if  they  pre- 
vail at  law,  whereupon  the  champerter  is  to  carry  on  the  party's  suit 
at  his  own  expense."  The  same  author  informs  us  that  the  punish* 
ment,  if  a  common  person,  for  champerty,  was  by  fine  and  imprison* 
ment ;  and  this  was  a  misdemeanor,  punishable  at  the  common  law. 
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See  Hawk.  Fleas  of  the  Ciown^  vol.  1.  p.  468.  It  was  also  prohibited 
bj  various  ancient  statutes,  commencing  as  early  as  the  Statute  of 
'Westminster  1,  ch.  25,  all  of  which  enact  heavy  penalties  for  their 
violation. 

It  thus  appears  that  champerty  was  an  offence  at  the  common  law, 
and  our  General  Assembly  having  adopted  the  common  law  of  England 
as  the  rule  of  decision,  so  ikr  as  applicable  to  our  condition,  until  modi* 
fled  or  repealed,  this  must  be  regarded  as  in  force  in  this  State,  as 
affecting  all  such  contracts,  and  as  being  opposed  to  sound  publiq 
policy.  It  is  certainly  applicable  to  our  condition  so  far  as  it  relates 
to  attorney  and  client,  and  contracts  with  intermeddlers  and  specula* 
tors  in  apparently  defective  titles  to  property.  If  allowed  to  be  prao* 
tised  by  attorneys,  it  would  give  them  an  immense  advantage  over  a 
client  The  superior  knowledge  of  the  attorney  of  the  rights  of  the 
client  would  give  him  the  means  of  oppression,  and  acquiring  great 
and  dishonest  advantages  over  the  ignorant  and  unsuspecting  owner  of 
property.  By  giving  false  advice,  the  attorney,  owing  to  the  confi* 
dence  his  client  reposes  in  him,  and  to  his  superior  knowledge,  would 
have  the  client  completely  at  his  mercy,  and  would  thus  be  enabled  to 
acquire  the  client's  property  in  the  most  dishonorable  manner.  To 
aUow  champerty  would  be  to  permit  temptation  to  the  avaricious  and 
unscrupulous  in  the  profession,  that  would,  from  the  very  nature  of 
things,  lead  to  great  abuses  and  oppression. 

Whilst  the  great  body  of  the  profession  are  honest,  and  understand 
and  act  on  the  duties  devolving  upon  them,  there  necessarily  must  be, 
in  this  as  in  all  ages  of  the  past,  some  who  gain  admission  that  have 
neither  the  integrity  nor  sense  of  duty  necessary  to  restrain  them 
firom  dishonorable  means  in  practice.  Usually  a  person  will  not  employ 
an  attorney  unless  he  feels  assured  of  his  honesty  as  a  man  as  well  as 
his  abilitgr  as  an  attorney-  Having  this  confidence,  all  mnst  see  at  a 
glance  that  it  would  give  the  attorney  immense  power  over  the  client, 
and  with  this  power  all  must  see  that  to  permit  him  to  make  champer* 
tons  contracts  would  be  to  place  the  client  in  the  power  of  the  attorney. 
Professional  duty  requires  that  advice  given  should  be  honest,  fair,  and 
unreserved ;  but  where  the  weak  in  morals  or  the  vicious  are  consulted, 
and  they  see  and  determine  to  embrace  the  opportunity  to  make  a 
champertous  contract,  how  can  we  expect  them  to  give  fair,  honesty 
and  unreserved  advice  at  the  commencement,  or  in  conducting  the  liti* 
gation?  The  just,  the  good  and  upright  require  no  restraints,  but  the 
vicious  or  immoral  should  be  Areed  fh>m  temptation. 

At  all  times  in  the  past  champerty  has  been  found  a  source  of  op- 
pression and  wrong  to  the  property  owner,  and  a  great  annoyance  to 
the  community.  To  allow  it  to  attorneys,  with  a  portion,  but  it 
is  believed  the  number  would  be  small,  there  would  be  strong  tempta- 
tion to  annoy  others  by  the  commencement  of  suits  without  Just  claim 
or  right,  merely  to  extort  money  fh>m  the  defendant  in  buying  his 
peace.    Sucn  practices  have  been  denominated  as  a  crime  mahim  Ai  an 
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And  such  extortion  from  others,  or  by  the  oppression  of  a  dient,  is 
questionably  a  great  moral  delinqQency^  that  no  government  regard^ 
of  the  rights  of  its  citizens  should  ever  tolerate.  We  see  that  it  is  is 
liable  now  to  abuse  as  it  ever  was,  and  would  be  as  injurious  to  cor 
community  as  to  other  communities  in  the  past.  And  this  court  his 
repeatedly  held  that  common  law  misdemeanors  may  be  punished  in  tUs 
State,  unless  abrogated  by  statutory  enactment. 

Then,  has  this  common  law  offence  been  repealed?  We  think  net 
7he  General  Assembly  has  defined  the  offences  of  barratry  and  maii- 
tenance,  but  the  offence  of  champerty  is  not  named ;  and  as,  at  common 
law,  all  three  of  these  offences  were  regarded  as  separate  and  distinct^ 
and  as  the  British  Parliament  enacted  separate  laws  in  reference  to 
each,  and  as  they  were  enforced  by  distinct  proceedings,  we  may  r^ard 
them  as  different  offences,  although  champerty  is  said  to  be  a  species  of 
maintenance.  Then,  if  the  lOdth  section  of  the  Criminal  Code  would 
not  embrace  this  offence,  it  is  in  force  as  a  common  law  misdemeanor, 
and  we  do  not  see  that  it  does. 

But  it  is  said  that  the  case  of  Newkirk  v.  Cone,  18  IlL  449,  has  dete^- 
mined  that  there  is  no  law  in  this  State  against  champerty ;  but  this  is 
manifestly  a  mistake.  In  that  case  there  seems,  at  first,  to  have  been 
a  champertous  agreement,  but  it  was  abandoned  by  the  parties  by 
mutual  consent  Cone  then  went  on  and  rendered  services,  and  sued 
for  professional  services  in  prosecuting  and  defending  causes,  also  for 
examining  records  in  public  oflSces,  abstracting  title  to  lands,  drawing, 
copying,  and  engrossing  conveyances,  deeds,  and  writings,  for  joumeys 
and  purchasing  lands,  and  for  work  and  labor.  Thus,  it  will  be  seen 
that,  although  it  may  have  been  argued,  the  question  of  maintenance  or 
champerty  was  not  before  the  court,  but  simply  whether  an  attorney 
may  recover  a  fair  compensation  for  professional  services  and  labor  per- 
formed as  an  agent ;  and  it  was  held  that  a  contract  of  hiring,  for  the 
purpose  of  investigating  tiUe,  and  making  purchases,  and  rendering 
legal  services  in  settiing  titles  to  land  thus  purchased,  was  legal,  and 
the  person  employed  could  recover  for  such  services.  It  is  true  that 
the  court  refer  to  the  ancient  common  law  and  British  statutes  to 
show  that  the  contract  of  the  parties  then  before  the  court  was  not 
affected  by  them.  It  was  also  shown  that  our  statute  against  main- 
tenance did  not  embrace  that  contract.  There,  a  person  desiring  to 
purchase  lands  employed  an  attorney  to  examine  titie,  to  give  him  an 
opinion  as  to  its  validity,  and  when  purchased  to  litigate  against  con- 
flicting titles,  which  was  held  not  to  be  maintenance.  That  case  is 
essentially  different  from  this,  both  in  its  facts  and  on  principle,  and 
for  these  reasons  it  cannot  be  regarded  as  an  authority  in  favor  of 
appellee  in  this  case. 

This  court  has  held  in  Gilbert  v.  Holmes,  64  HI.  548,  and  Walsh  v, 
Shumway,  65  111.  471,  that  similar  contracts  were  tainted  with  chann 
perty,  and  could  not  be  enforced. 

According  to  the  doctrine  of  the  case  of  Scoley  v,  Koss,  18  Ind.  117» 
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there  can  be  no  question  that  this  contract  is  champertous,  according  to 
the  doctrine  of  the  courts  of  this  country.  That  case  refers  to  and 
reviews  a  large  number  of  American  decisions  on  this  question,  and 
carries  the  doctrine  to  the  full  extent  of  the  English  rule. 

It  was  the  policy  of  the  common  law  to  protect  persons  from  harass- 
ing and  vexatious  litigation.  Hence,  it  would  not  permit  a  person 
having  no  interest  in  the  subject-matter  of  the  litigation  to  intermeddle 
or  to  become  interested  in  the  suit  of  another,  unless  it  was  an  attorney, 
who  could  only  have  and  demand  a  fee  for  his  services,  and  that  not  in 
a  portion  of  the  thing  in  dispute.  In  the  absence  of  such  a  rule,  great 
wrong  would  necessaril}'  be  inflicted  on  the  community. 

On  a  consideration  of  all  the  authorities,  we  are  clearly  of  opinion  that 
this  contract,  however  honestly  entered  into  and  carried  out,  was  void, 
and  that  the  judgment  of  the  court  below  should  be  reversed  and  the 
cause  remanded.  Judgment  reversed,^ 

^  "It  IB  next  arged  that  the  contract  is  champertoiu  aad  Toid,  as  against  pnhlie 
policy.  It  is  trae  that  the  land  in  question  was  in  the  possession  of  Kerr  at  the  time 
the  contract  involved  was  entered  into,  and  the  contract  provided  that  the  litigation 
should  he  carried  on,  and  Beckwith,  Ayer,  and  Kales  were  to  render  the  professional 
services,  and  were  to  receive  one  fourth  of  what  should  he  realized  for  such  services. 
If  an  agreement  of  this  character,  entered  into  between  attorney  and  client,  is  cham- 
pertous,  then  the  point  is  well  taken ;  but  as  we  understand  the  law,  the  contract 
lacked  one  essential  element  to  render  it  champertous,  and  that  is,  that  the  attorneys 
should  prosecute  the  litigation  at  their  own  costs  and  expense.  Had  the  contract  pro- 
vided that  the  attorneys  should  carry  on  the  litigation  for  a  share  of  what  they  might 
recover,  at  their  own  cost  and  expense,  then  the  contract  might  have  been  champer- 
tous and  void.  Thompson  v.  Reynolds,  73  III.  11 ;  Park  Commissioners  v.  Coleman, 
lOe  id.  601.  Such,  however,  is  not  the  case.  The  written  contract,  which  alone  fixes 
and  determines  the  rights  and  duties  of  the  parties,  contains  no  provision  whatever 
requiring  the  attorneys  or  the  park  commissioners  to  pay  the  costs  or  expenses  of  the 
litigation.  The  fact  that  the  park  commissioners  may  have  advanced  Phillips  money 
which  was  used  in  the  prosecution  of  the  litigation,  has  no  hearing  on  the  qnestioo.'* 
Phillips  V.  South  Park  Commissioners,  119  HL  626,  635. 

This  test  is  that  usuaUy  adopted.  Peck  o.  Heurich,  167  U.  S.  6S4;  McPherson 
SL  Cox,  96  U.  8.  404;  Jeffries  v.  Mutual  Ins.  Co.,  110  U.  8. 305 ;  MuUer  v.  Kellj,  116 
Fed.  Rep.  545 ;  Keiper  v,  BliUer,  6S  Fed.  Rep.  627 ;  Swanston  v.  Morning  Star  Mining 
Cq„  13  Fed.  Rep.  215;  Wheeler  v.  Pounds,  24  Ala.  472;  Stanton  v.  Haskin,  1 
McArthur  (D.  C),  558 ;  Johnson  v.  Van  Wyck,  4  D.  C.  App.  294 ;  Moses  v,  Bagley, 
55  Ga.  283 ;  Meeks  v.  Dewberry,  57  Oa.  263 ;  Taylor  v.  Hinton,  66  Ga.  743 ;  Johnson 
V.  Hilton,  96  Ga.  577 ;  Coleman  v.  Billings,  89  lU.  183 ;  Geer  v.  Frank,  179  111.  570 ; 
Coquillard  v.  Bearss,  21  Ind.  479 ;  Hart  v.  State,  120  Ind.  83 ;  Jewel  v,  Neidy,  61  Iowa, 
299;  Wallace  r.  Chicago,  &c.  Ry.  Co.,  112  Iowa,  565 ;  Atchison,  &c.  Railroad  Co.  v. 
Johnson,  29  Kan.  218,  227;  Aultman  v.  Waddle,  40  Kan.  195;  Million  o.  Ohnsorg, 
10  Mo.  App.  432 ;  Duke  v.  Harper,  66  Mo.  51 ;  Coughlin  v.  Railroad  Co.,  71  N.  Y. 
443;  Hayney  o.  Coyne,  10  Heisk.  339;  Weakly  v.  Hall,  13  Ohio,  167;  Brown  v. 
Ginn,  66  Ohio  St.  316 ;  Chester  Co.  v.  Barber,  97  Pa.  455 ;  Peny  o.  Dicken,  105  Pa. 
S3 ;  Martin  v.  Clarke,  8  R.  I.  389 ;  Nelson  v.  Evans,  21  Utah,  202  ;  Hamilton  v.  Gray, 
67  Vt.  233 ;  Nickels  v.  Kane's  Adm.,  82  Va.  309 ;  Stearns  v.  Felker,  28  Wis.  594 ; 
Allard  v.  Lamirande,  29  Wis.  502;  Dockery  v,  McLeUan,  93  Wis.  381,  ooc.  See  also 
Casserleigh  v.  Wood,  119  Fed.  Rep.  (C.  C.  A.)  308. 

If  the  agreement  provides  that  the  owner  of  the  right  of  action  shall  not  com- 
promise or  settle  the  claim,  the  provision  has  been  held  to  make  the  contract  illegal 
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N.  HILL  FOWLER,  Appsllamt,  v.  CHABLES  T.  CALLAN 

STAL.,    BESPONDEinrS. 

Nsw  ToKK  Court  of  Appbals,  Apbil  19  — Jum  1,  1886. 

[Reported  m  102  New  York,  395.] 

Appbal  flx>m  Judgment  of  the  Greneral  Term  of  the  Coart  of  Common 
Pleas  in  and  for  the  city  and  county  of  New  York,  entered  upon  an 
order  made  at  the  January  term,  1884,  which  affirmed  Jadgments  in 
favor  of  defendants,  entered  upon  an  order  dismissing  the  complaint  on 
trial.     (Reported  below,  12  Daly,  263.) 

This  was  an  action  of  ejectment  to  recover  an  undivided  half  of 
certain  premises  to  which  plaintiff  claimed  title  under  a  deed  from 
defendant  Callan.  The  plaintiff  is  an  attorney  at  law,  and  the  deed 
was  delivered  to  him  in  pursuance  of  a  contract^  the  substance  of  which 
is  stated  in  the  opinion. 

JScoU  Lardf  for  appellant. 

Ji  Adolphua  Kamping^  for  respondent  Callan. 

Quentin  McAdam^  for  respondents  Kelly  and  Griffin. 

FmcH,  J.  It  does  not  affect  the  validity  of  the  contract  between  the 
attorney  and  his  client  that,  measured  by  the  old  rules  relating  to 
champerty  and  maintenance,  it  would  have  fallen  under  their  condem- 
nation ;  for  neither  doctrine  now  prevails  except  so  far  as  preserved 
by  our  statutes.  Sedgwick  v.  Stanton,  14  N.  Y.  289.  The  attorney 
may  agree  upon  his  compensation,  and  it  may  be  contingent  npcm  his 
success,  and  payable  out  of  the  proceeds  of  the  litigation.  Such  con* 
tracts  are  of  common  occurrence,  and  while  their  propriety  has  been 
vehemently  debated,  they  are  not  illegal,  and  when  fairly  made  are 
steadily  enforced.  In  substance  that  was  the  contract  here  made,  and 
there  would  be  no  question  about  it  had  it  not  contained  a  provision  by 
the  terms  of  which  the  attorney  not  only  agreed  to  rely  upon  success 
for  his  compensation,  but  also  to  assume  all  costs  and  expenses  of  the 
litigation  and  indemnify  his  client  against  them.  It  is  this  feature  <^ 
the  contract  which  raises  the  question  necessary  to  be  determined. 

The  facts  of  the  case  are  not  very  fhlly  developed,  but  appear  to  be 
that  the  defendant  as  devisee  under  a  will  was  entitled  to  certain  real 
estate,  —  his  right  dependent  upon  the  validity  of  the  will,  and  in  some 
manner  threatened  by  proceedings  before  the  surrogate  which  put  his 
interest  in  peril,  and  made  a  defence  essential  to  its  protection.  In  this 
emergency  he  sought  the  aid  and  professional  service  of  the  plaintiff 
and  retained  him  as  attorney.  The  latter  neither  sought  the  retainer, 
nor  did  anything  to  induce  it.   So  far  as  appears,  it  was  not  occasioned 

Foster  v.  Jacks,  4  WalL  884;  North  Chi(»go  E.  R.  Co.  v.  Acklej,  171  HL  100; 
Elwood  V.  Wilson,  81  Iowa,  5S3;  Boardmmn  v.  Thompson,  S5  Iowa,  487;  Hnber  v. 
Johnson,  66  Minn.  74.  Bnt  see  Hoffman  v.  Valkjo,  45  Cal.  S64 ;  P.  C.  C.  &  St  L.  R7. 
Co.  9.  Volkert,  58  Ohio  St.  868;  B/aa  v.  Martin,  16  Wis.  57 ;  Knstsier  v.  BesTsr 
Dam,  56  Wis.  471. 
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by  any  offer  or  solicitation  of  his,  but  originated  in  the  fi'ee  and 
unbribed  choice  of  the  client.  The  evidence  does  not  show  whether 
the  latter  had  gained  possession  of  the  land  devised  or  was  out  of 
possession,  but  he  gave  to  the  attorney  a  deed  of  the  one  undivided 
half  part  of  the  property,  taking  back  his  covenant  to  conduct  the 
defence  to  its  close,  paying  all  costs  and  expenses  of  the  litigation,  and 
indemnifying  the  devisee  against  all  such  liability.  The  agreement 
appears  to  have  been  purely  one  for  compensation.  If  the  client  had 
given  to  the  attorney  money  instead  of  land,  the  contract  would  have 
differed  in  no  respect  except  the  contingent  character  of  the  compensa- 
tion. The  arrangement  contemplated  success  in  the  litigation,  in  which 
event  the  land  would  pay  the  costs  and  expenses  and  the  attorney's 
reward,  and  both  would  be  discharged  out  of  the  property  of  the  client 
placed  in  the  hands  of  the  attorney  for  that  precise  purpose.  The 
contract  in  no  respect  induced  the  litigation.  That  was  already  begun 
and  existed  independently  of  the  agreement,  and  originated  in]  other 
causes.  It  did  not  tend  to  prolong  the  litigation.  It  made  it  to  the 
interest  of  the  attorney  to  close  it  as  briefly  and  promptly  as  possible, 
and  at  as  little  cost  and  expense  as  prudence  would  permit.  The  plain- 
tiff, therefore,  stirred  up  no  strife,  induced  no  litigation,  but  merely 
agreed  to  take  for  his  compensation  so  much  of  the  value  of  the  land 
conveyed  to  him  as  might  remain  out  of  that  value  after  the  costs  and 
expenses  had  been  paid.  We  do  not  think  the  statute  condemns  such 
an  agreement  8  B.  S.  [6th  ed.]  449,  §§  59,  60;  Code,  §§  73,  74. 
The  Code  revision  changed  somewhat  the  language  of  the  prohibition, 
but,  neverttieless,  must  be  deemed  a  substantial  re-enactment  of  the 
earlier  sections.  Browning  v.  Marvin,  100  N.  Y.  144,  148.  They 
forbid,  first,  the  purchase  of  obligations  named  by  an  attorney  for  the 
purpose  and  with  the  intent  of  bringing  a  suit  thereon ;  and,  second, 
any  loan  or  advance,  or  agreement  to  loan  or  advance,  ^^  as  an  induce* 
ment  to  the  placing,  or  in  consideration  of  having  placed  in  the  hands 
of  such  attorney,"  any  demand  for  collection.  The  statute  presupposes 
the  existence  of  some  right  of  action,  valueless  unless  prosecuted  to 
Judgment,  which  the  owner  might  or  might  not  prosecute  on  his  own 
behalf,  but  which  he  is  induced  to  place  in  the  hands  of  a  particular 
attorney  by  reason  of  his  agreement  to  loan  or  advance  money  to  the 
client  It  contemplates  a  case  in  which  the  action  might  never  have 
been  brought  but  for  the  inducement  of  a  loan  or  advance  offered  by 
the  attorney,  and  in  which  the  latter  by  officious  interference  procures 
the  suit  to  be  brought  and  obtains  a  retainer  in  it  The  statute  speaks 
of  a  ^Memand"  which  by  enforcement  will  end  in  a  ^'collection;" 
phrases  which  have  no  aptness  to  the  situation  of  one  simply  defending 
a  good  title  to  land  against  the  efforts  of  others  seeking  to  destroy 
the  devise  under  which  he  claims.  The  plaintiff  made  no  *'  loan  or 
advance"  in  any  proper  sense  of  those  words.  They  imply  a  liability 
on  the  part  of  the  client  to  repay  what  was  thus  lent  or  advanced.  The 
attorney  loaned  nothing,  and  he  advanced  nothing  to  the  client  which 
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the  Imtter  was  boand  to  zeimlmne.  Simply  he  wms  paid  in  adranoe  an 
agreed  price,  taken  in  land  instead  of  money,  and  out  of  which  he  was 
first  to  pay  costs  and  expenses.  The  facts  before  ns  are  not  witbm 
the  terms  of  the  statutes  as  it  respects  a  **  demand  "  which  is  the  subject 
of  ^^  collection ;  '^  but  onr  conclusion  rests  more  strongly  upon  the  con- 
viction that  the  agreement  made  was  one  for  compensation  merelyi  and 
had  in  it  no  vicious  element  of  inducing  litigation  or  holding  out  bribes 
for  a  retainer. 

The  Judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concur. 

Jtidgmeni  reoersed.^ 

1  Hofrnum  v.  VaUejo,  45  CaL  564 ;  Bichardaon  v.  Bowland,  40  Conn.  565 ;  Metio- 
poHtan  Ins.  Co.  v.  Fuller,  61  Conn.  S52 ;  Browne  v.  West,  9  N.  Y.  App.  Div.  135 ;  Brown 
V.  fiigne,  21  Oreg.  260;  Bentinck  v.  Franklin,  38  Tex.  458 ;  Stewart  v.  H.  &  T.  C.  Bj. 
Co.,  62  Tex.  246,  ace.  See  also  Bayard  v.  McLane,  3  Har.  (Del.)  139.  Compare 
Hnber  o.  Johnson,  68  Minn.  74 ;  Van  Vleck  o.  Van  Vleck,  21  N.  T.  App.  IMt.  272 ; 
Badger  v.  Celler,  41  N.  Y.  App.  Dir.  599. 

In  Taylor  v,  Bemiss,  110  U.  S.  42,  45,  the  Court  said :  — 

^  "  It  remains  to  be  considered  whether  there  is  in  this  contract  of  employment  any* 
thing  which,  after  it  has  been  fnlly  executed  on  both  sides,  should  require  it  to  be 
declared  Toid  in  a  court  of  equity,  and  the  money  received  under  it  returned.  It  was 
decided  in  the  case  Stanton  v.  Embrey,  93  U.  S.  548,  that  contzaocs  by  attorneys  for 
compensation  in  prosecuting  claims  against  the  United  States  were  not  Toid  because 
the  amount  of  it  was  made  contingent  upon  success,  or  upon  the  sum  recorered.  And 
the  well  known  difficulties  and  delays  in  obtaining  payment  of  just  daims  which  are 
not  within  the  ordinary  course  of  procedure  of]  the  auditing  officers  of  the  gOTemment, 
justifies  a  liberal  compensation  in  successful  cases,  where  none  is  to  be  reoeiTed  in  case 
of  failure. 

'*  Any  other  rule  would  work  much  hardship  in  cases  of  creditors  of  small  means 
residing  far  from  the  seat  of  government,  who  can  give  neither  money  nor  personal 
attention  to  securing  their  rights. 

"  This,  however,  does  not  remove  the  suspicion  which  naturally  attaches  to  such 
contracts,  and  where  it  can  be  shown  that  they  are  obtained  from  the  suitor  by  any 
undue  influence  of  the  attorney  over  the  client,  or  by  any  fraud  or  imposition,  or  that 
the  compensation  is  clearly  excessive,  so  as  to  amount  to  extortion,  the  court  will  in  a 
proper  caae  protect  the  party  aggrieved. 

"  While  fifty  per  cent  seems  to  be  more  than  a  fair  proportion  in  the  divisioa 
between  client  and  attorney  in  an  ordinary  case,  we  are  not  prepared  to  assume  that  it 
Is  extortionate  for  that  reason  alone,  and  the  testimony  of  the  lawyers  on  that  subject, 
taken  as  experts,  does  not  justify  such  a  conclusion.  In  the  case  before  us,  it  is 
beyond  dispute  that  the  attorneys  of  Mrs.  Bemiss  exercised  no  influence  over  her 
whatever  in  adjusting  the  amount  of  the  fee  stipulated  in  the  agreement.  They  had 
never  known  her  until  this  employment,  and  it  was  through  no  suggestion  of  theirs 
or  any  agent  of  theirs  that  she  applied  to  them.  Her  first  letter  to  them  on  the  subject 
made  the  offer'of  fifty  per  cent,  and  no  more  was  asked  for  by  them. 

**  The  evidence  of  two  of  the  judges  who  composed  the  court  shows  that  the  case  was 
a  difficult  and  complicated  one,  and  that  both  Taylor  and  Wood  attended  to  it  vigor- 
ously, and  gave  it  much  time  and  attention,  and  that  it  was  la  oooxt  a  eoitsiderabls 
time."    Taylorv.  B«niss»110U.  a4S,4a. 
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LEONARD  W.   GAMMONS  v.  GDSTAF  JOHNSON 
Minnesota  Supremb  Court,  April  26,  1899. 

[Reported  in  76  Minneeota,  76.] 

Mitchell,  J.^  .  •  .  The  complaint  in  this  case  is  silent  as  to  any  spe« 
cial  contract  between  the  defendant  and  either  the  plaintiff  or  Huber. 
For  his  first  and  second  causes  of  action,  the  plaintiff  alleges  generall}*^ 
the  performance  of  professional  services,  and  the  expenditure  of  money 
by  tJie  plaintiff  for  the  defendant  at  his  instance  and  request  For  his 
third  and  fourth  causes  of  action,  he  alleges  generally  the  performance 
of  certain  labor  and  services,  and  the  expenditure  of  certain  moneys  by 
Huber  for  the  defendant  at  his  special  instance  and  request^  which 
claims  had  been  assigned  by  Huber  to  the  plaintiff. 

In  his  answer,  the  defendant,  among  other  things,  denied  that  he 
ever  employed  or  requested  the  plaintiff  to  perform  any  services  for 
him,  or  that  plaintiff  ever  did  perform  any.  The  answer  further  alleged, 
and  upon  the  trial  the  defendant  offered  to  prove,  that,  in  the  spring  of 
1896,  plaintiff  and  Huber  (who  was  a  layman)  entered  into  an  agree- 
ment or  arrangement  whereby  Huber  and  one  Mossberg,  as  the  agent 
of  plaintiff  and  Huber,  were  to  go  through  certain  counties  in  the  north- 
em  and  western  parts  of  the  State  to  seek  out  claims,  and  instigate  suits 
against  the  Great  Northern  Railway  Company  for  damages  resulting  to 
different  parties  from  the  failure  of  the  railroad  company  to  fence  its 
track  across  the  land  of  such  parties,  and,  when  they  discovered  any 
such  claim,  to  procure  the  party  having  the  claim  to  bring  suit  against 
the  railroad  company ;  that,  for  the  purpose  of  working  up  and  procur- 
ing the  institution  of  such  suits,  plaintiff  furnished  Huber  with  blank 
contracts  for  the  parties  to  execute,  which  were  identical  in  terms  with 
the  contract  already  referred  to  between  defendant  and  Huber,  of 
which  it  was  one ;  that,  in  pursuance  of  this  agreement,  Hubert  and 
Mossberg  canvassed  some  nine  counties  to  seek  out  and  bring  to  light 
such  claims,  and  induced  seventy-one  separate  and  distinct  persons 
(among  others  this  defendant)  to  execute  such  contracts,  under  which 
seventj'-one  suits  were  instituted  against  the  railroad  company  by  Huber 
and  plaintiff,  but  in  the  names  of  the  parties  who  had  executed  the  con- 
tracts, in  all  of  which  the  plaintiff  appeared  as  attorney ;  that  in  these 
suits  the  amount  of  damages  claimed  ranged  from  $400  to  $1,500  in 
each  suit,  but  all  of  them,  except  one  or  two,  were  settled  before  trial 
by  the  railroad  company  with  the  landowners  for  from  one  dollar  to  five 
dollars  each;  that  none  of  these  parties  would  have  brought  these 
suits  but  for  the  systematic  work  of  the  plaintiff  and  Huber  to  induce 
them  to  do  so ;  and  that  defendant  was  one  of  the  parties  who  was 
thus  induced  by  Huber  to  sign  a  contract  authorizing  the  commence- 
ment of  a  suit  against  the  railroad  company.    The  defendant  also 

1  A  poftion  of  the  opinion  and  the  oonenning  opinion  of  Camtt,  J.,  are  omitM. 
VOL.  n.— 2S 
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offered  eTidenoe  that  at  least  aonie  of  these  parties  did  not  know  that 
they  had  any  olaim  against  the  railroad  company,  nntil  so  informed  by 
Huber. 

All  of  this  eTidenoe  was  excluded  on  the  objection  of  the  plaintiff; 
and  this  mling  is  the  subject  of  one  of  the  main  assignments  of  error. 

It  conclusively  appears  from  the  evidence  that  the  suit  against  the 
railroad  company  was  instituted  in  the  name  of  the  defendant  by 
Huber  or  plaintiff,  or  both,  under  and  in  pursuance  of  the  written  con- 
tract, already  referred  to,  between  defendant  and  Huber ;  that  what- 
ever services  or  expenditures  were  performed  or  made  by  either  of  them 
were  in  the  institution  and  prosecution  of  that  suit  in  accordance  with 
the  terms  of  that  contract ;  also  that  plaintiff  was  never  employed  by 
defendant  personally,  but,  if  employed  by  any  one,  it  was  by  Huber ; 
and  that  when  plaintiff  instituted  the  suit  against  the  railroad  company 
he  knew  all  about  the  contract  between  defendant  and  Huber,  and 
accepted  employment,  and  did  whatever  he  did,  upon  the  strength  of  it 
It  also  appears  that  defendant  settled  with  the  railroad  company  for 
1^100  before  the  suit  was  tried. 

According  to  the  evidence  offered  and  excluded,  plaintiff  and  Huber, 
who  were  strangers  to  the  parties  and  to  the  claims  which  were  the 
subjects  of  these  contracts,  and  who  had  no  object  in  intermeddliug 
with  the  matters,  except  a  speculative  one,  entered  into  a  systematic 
scheme  to  hunt  up  claims,  or  supposed  claims,  against  the  Great 
Northern  Bailway  Company,  upon  which  the  original  holders  would 
probably  never  have  asserted  aoy  right  or  brought  any  action,  and  to 
stir  up  wholesale  litigation,  and  induce  the  landowners  to  allow  them  to 
bring  actions,  by  agreeing  to  prosecute  the  suits  at  their  own  expense, 
indemnify  these  clients  against  the  costs  and  expenses  of  litigatioo, 
accept  for  their  compensation  a  share  of  what  might  be  recovered,  and 
not  to  charge  anything  for  their  service  unless  they  succeeded  in  col- 
lecting the  claims,  and  further  attempted  to  make  tJie  contract  ironclad 
by  incorporating  into  it  a  provision  that  the  clients  should  not  settle 
with  the  railroad  company  without  their  consent,  under  the  penalty  of 
having  to  pay  them  a  specified  sum,  apparently  fixed  arbitrarily  irith- 
out  reference  to  the  value  of  their  services.  A  course  of  conduct  on 
the  part  of  either  an  attorney  or  layman  more  obnoxious  than  this  to 
public  policy,  as  involving  champerty,  maintenance,  and  barratry,  can- 
not be  well  imagined. 

The  old  common-law  rules  on  the  subject  of  champerty  have  doubt- 
less been  much  modified,  but  the  essential  principle  upon  which  those 
rules  rested,  and  the  evils  and  abuses  at  which  they  were  aimed,  still 
exist.  The  general  purpose  of  the  law  against  champerty  and  main- 
tenance and  barratry  was  to  prevent  officious  intermeddlers  from  stirring 
up  strife  and  contention  by  vexatious  or  speculative  litigation,  which 
would  disturb  the  peace  of  socle t}',  lead  to  corrupt  practices,  and  pre- 
vent the  remedial  process  of  the  law.  All  contracts  or  practices  which 
necessarily  and  manifestly  tend  to  produce  these  results  ought  still  to 
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be  held  void  on  grounds  of  public  policy.  It  is  doubtless  the  more 
modem  doctrine  that  the  mere  taking  a  case  on  a  contingent  fee  does 
not  constitute  champerty,  and  that  it  is  not  unlawful  for  an  attorney  to 
carry  on  a  suit  for  another  for  a  share  of  what  may  be  recovered,  at 
least  unless  he  assumes  the  risks  of  litigation  by  indemnifying  his 
client  against  all  costs  and  expenses  of  the  same.  But  the  vice  in  the 
conduct  of  these  parties  lies  deeper  and  much  further  back  than 
merely  entering  into  a  champertous  contract  for  their  compensation 
for  lawful  services  performed  in  the  prosecution  of  suits  legitimately 
instituted. 

According  to  the  facts  alleged  and  offered  to  be  proved,  it  consisted 
of  an  unlawful  and  barratrous  systematic  scheme  to  work  up  and  insti- 
gate wholesale  vexatious  litigation  in  the  names  of  parties  and  concern- 
ing subjects  to  whom  and  which  they  were  entire  strangers,  and  in 
which  they  had  no  interest,  except  a  speculative  one  in  the  pecuniary 
profit  which  they  might  derive  ftrom  the  litigation  which  they  had  insti- 
gated, and  which  in  all  pi*obability  never  would  have  been  instituted 
except  for  their  officious  intermeddling.  The  illegality  of  the  conduct 
of  the  parties  enters  into  the  very  inception  of  the  scheme  by  which 
the  litigation  itself  was  instigated,  and  but  for  which  it  would  never 
have  existed.  Even  if  the  special  written  contracts  regarding  compen- 
sation be  set  aside  or  ignored,  this  original  vice,  in  the  very  inception 
of  the  scheme,  would  still  exist  in  full  force. 

To  hold  that  a  party  can  thus  illegally  stir  up  and  instigate  litiga- 
tion, and  yet  obtain  the  benefits  of  it  by  ignoring  the  special  contracts, 
and  bringing  suit  upon  a  quantum  meruit  for  services  peiformed  in 
prosecuting  the  litigation  which  he  has  unlawfully  instigated,  would  be 
a  travesty  on  Justice,  and  to  permit  a  party  to  do  indirectly  what  he 
cannot  do  directly.^  It  is  unnecessary  to  consider  whether  the  course 
of  conduct  alleged  and  offered  to  be  proved  would  be  a  ground  for  the 
disbarment  of  an  attorney.  It  is,  however,  so  clearly  against  public 
policy  that  the  courts  ought  not  to  enforce  such  a  contract,  or  aid  a 
party  in  recovering  the  fruits  of  such  a  speculative  and  vicious  scheme. 
If  defendant  can  prove  what  he  alleges  in  his  answer,  and  what  he 
offered  to  prove,  it  would  constitute  a  complete  defence  to  each  and  all 
of  the  causes  of  action  set  up  in  the  complaint  It  was  therefore  error 
for  the  Court  to  exclude  the  evidence.* 


1  Compensatioii  on  the  basis  of  quatUum  merwit  has  sometimes  been  aUowed  an  attor- 
ney who  has  rendered  serrices  under  a  champertons  agreement.  HoUoway  v.  Lowe,  1 
Ala.  Si6 ;  Elliott  v.  BIcClelland,  17  Ala.  806 ;  Goodman  v.  Walker,  SO  Ala.  4SS,  500; 
Boat  V.  Lame,  4  Litt.  411 ;  Caldwell  v.  Shepherd,  6  T.  B.  Mon.  3S9 ;  Gammons  v.  John- 
son, 69  Minn.  4SS ;  Steams  v.  Felker,  28  Wis.  694.  See  also  Merritt  v.  Lambert,  10 
Paige,  S5t,  affd  t  Denio,  607.  Bnt  see,  inTolying  a  oontraiy  principle,  Ackert  v. 
Barker,  131  Mass.  436 ;  Butler  v.  Legro,  6S  N.  H.  350;  Munday  o.  Whissenhnrst,  90 
N.  C.  45S.  See  also  Pince  v.  Beattie,  38  L.  J.  Ch.  734 ;  Grell  v.  Lev/,  16  C.  B.  m.  s. 
78 ;  Willemln  v.  Bateson,  63  Mich.  309. 

*  Gammons  v.  Gnlbranson,  7S  Minn.  81,  ace.  See  also  Alpers  v.  Hunt,  S6  CaL  78; 
Hinchbach  v.  Ketchum,  5  N.  T.  Ap^  Pit.  384.    Compare  Metropolitan  Ins.  Co. « 
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SMALL  V.  THE  C,  R.  L,  A  P.  R.  Oa     ' 
Iowa  Supremb  Court,  April  6,  1881. 

[Reported  tn  S5  Iowa,  533.] 

^Thi8  is  an  action  to  recover  the  valae  of  a  grain  elevator,  and  ce^ 
tain  grain  ^d-  ^^"®''  property"  which  it  is  alleged  were  destroyed  by 
fire^  set  by  defendanT'Ih'  operating  its  railroad.  Two  causes  of  ac* 
tion  are  set  oat  in  the  petition,  —  one  of  said  causes  being  for  the 
destruction  of  the  elevator  and  one  Fairbanks'  scale,  which  it  is  al- 
leged were  the  property  of  the  Fanner's  Union  Elevator  Company, 
and  that  said  company  after  the  said  property  was  destroyed  by  fire 
assigned  its  claim  for  damages  to  the  plaintiff.  The  other  cause  of 
action  is  for  the  loss  by  fire  of  other  property  which  it  is  allied  was 
owned  by  the  plaintiff. 

There  was  a  trial  by  lury^  and  a  y^fHi^t  ^nH  jnHgmonf.  f^f  th^  plain. 

tiff.     Defendant  appeals. 

Si  S.  Winslow,  Smith  A  WtUan^  and  Matt.  Phelps,  for  appellant 

S.  H.  FairaUf  Bonorden  Ss  JRancky  and  John  If,  Eo^erSj  for 
appellee. 

BoTHBOCK,  J.  In  the  seventh  division  of  the  answer  the  defendant 
pleaded  as  a  defence  that  l^ffire  the  ^v^mmflno^^mftn^  of  the  anit  it  was 
agreed,  between  the  plaintiff  and  bis  attorneys,  that  said  attorneys 
should  carry  on  the  suit  at  their  own  costs  and  expenatUJUid  .i^ftt  they 
should  receive  for  their  services  and .  said  coats  and  expenses  about 
one  sixth  ol  Ihe  amount  of  the  recovery,  if  the  litigation  should  prove 
successful,  and  if  they  should  fail  in  the  action  the\'  should  receive 
jQOtbing.  It  was  averred  that  said  agreement  and  contract  was  against 
public  policy,  champertous,  and  void.  There  was  a  demurrer  to  this 
division  of  the  answer,  which  was  sustained.  To  this  ruling  excep- 
tions were  taken,  and  error  is  assigned  thereon. 

That  the  averments  of  the  answer  would  be  a  good  defence  to  an 
action  by  the  attorneys  to  recover  of  the  plaintiff  upon  the  alleged 
contract  may,  for  the  purposes  of  this  case,  be  admitted.  But  that  it 
can  be  interposed  by  the  defendant  to  defeat  a  recovery  by  the  plain- 
tiff, in  his  own  name,  for  the  damages  sustained  by  him,  is  quite 
another  question.  That  there  are  authorities,  the  most  respectable, 
which  hold  that  when  it  appears  that  a  plaintiff  is  prosecuting  an 
action  under  a  champertous  arrangement  between  himself  and  his 
attorney,  the  action  should  be  abated,  must  be  conceded.  But  on 
the  other  hand  there  are  cases  which  hold  the  contraiy  doctrine.    In 

Fuller,  61  Conn.  252 ;  Vocke  v.  Peters,  58  111.  App.  338 ;  Wheeler  v.  Harrison,  94  Md. 
147.  A  contract  to  secure  evidence  necessary  for  winning  a  suit  for  a  fee  contingent 
npon  success  is  generally  held  illegal.  Stanley  v.  Jones,  7  fiing.  369 ;  Gillett  v.  Board, 
67  m.  2i6 ;  Quirk  r.  MuUer,  14  Mont.  467 ;  Getchell  v.  Welday,  2  Ohio  N.  P.  390.  Bnl 
■ee  Casserleigh  v.  Wood,  14  Col.  App.  265. 

1  Only  so  much  of  the  case  is  printed  as  relates  to  the  defence  of  champerty. 
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Hilton  V.  Woods,  L.  B.  4  £q.  Cas.  432,  Malvin,  V.  C,  said :  ''  I  have 
careftilly  examined  all  the  authorities  which  were  referred  to  in  support 
of  this  argument,  and  they  clearly  establish  that  when  the  right  of  the 
plaintiff,  in  respect  of  which  he  sues,  is  derived  under  a  title  founded 
in  champerty  or  maintenance,  his  suit  will  on  that  account  necessarily 
fail.  But  no  authority  was  cited,  nor  have  I  met  with  any,  which  goes 
the  length  of  deciding  that,  when  a  plaintiff  has  an  original  and  good 
title  to  property,  he  becomes  disqualified  to  sue  for  it  by  having 
entered  into  an  improper  bai^ain  with  his  solicitor  as  to  the  mode  of 
remunerating  him  for  his  professional  services  in  the  suit  or  other- 
wise." 

See  also  Elborough  v.  Ayres,  L.  R.  10  Eq.  Cas.,  367 ;  Whitney  v. 
Eirtland,  27  N.  J.  £q.  333  ;  Robinson  v.  Beale,  26  Ga.  17. 

It  seems  to  us  that  there  JsjQQ.aQun^  reason  nor^ust  pjinciple  in 
a  rnift  whiiVh^  wrtnj^  ftiinmr  a.  p^rfj  py  defeat  a  just  causc  of  actioQ 
because  the  opposite  narty  has  made  a  contract  with  his  attorney 
which  is  utterly  void,  and^wl^^qh>  therefore,  cannot  be  enforcecT  by 
either  ot  ihe  contracting  fi^rties.  As  to  the  defendant  in  this  action, 
who  seeks  to  avail  itself  of  the  illegal  contract,  the  rights  of  the 
parties  are  the  same  as  if  it  had  never  been  made.  The  plaintiff  is 
still  the  real  party  in  interest,  fhe  illegal  and  champertous  contract, 
voidm  divests  him  of  no  right.  That  by  reason  thereof  he  should 
be  disabled  from  asserting  his  rights,  we  do  not  believe.  It  is  enough 
that  the  parties  to  such  contracts  be  authorized  to  repudiate  them, 
without  allowing  others  to  exonerate  themselves  from  just  obligations 
hy  reason  thereof.  As  is  said  by  Day,  J.,  in  Allison  v,  C.  &  N.  W.  R. 
Co.,  42  Iowa,  274,  ^*  If  he  (the  defendant  in  the  action)  could  do 
so,  an  unheard-of  effect  would  be  given  to  a  void  agreement.  Suppose 
a  suit  upon  a  promissory  note  is  prosecuted  under  a  champertous 
arrangement  between  the  plaintiff  and  his  attorney ;  does  this  avail  the 
defendant  to  defeat  an  otherwise  just  liability?  Will  not  the  law 
xather  co'^p^]  ^.h^  ^/>fpy|||f|*^»  jivx^ j^i^^^nnr^^  his^^updpjtekio^T'andTeave 

the  question  of  rhnrnpsrlij  to  hp  ^i^«^^]»niin^JLl?tr^-^^"  ^.^^  f  !^.%^Q^^  ^^d 
yjs  attorney  ?  "  * 

^  Hilton  V.  Woods,  4  Eq.  432 ;  Barnes  v.  Scott,  1 17  U.  S.  582  ;  Conrtright  v.  Bnrnes^ 
8  McCraiy,  60 ;  Sibley  v.  Alba,  95  Ala.  191 ;  Missonri  Pac  Rj.  Co.  v.  Smith,  60  Ark. 
2S1 ;  Gage  v,  Downey,  79  Cal.  140;  Robinson  v.  Beall,  26  Ga.  17  ;  EUis  v.  Smith,  112 
Ga.  4S0;  Torrence  v.  Shedd,  112  HI.  466;  Steams  v.  Reidj,  135  III.  119;  Gage  v.  Da 
Pnj,  137  ni.  652 ;  Barton  v.  Perry,  146  lU.  71 ;  Allen  v.  Frazee,  85  lod.  283  ;  Zeigler 
p.  Mize,  132  Ind.  403 ;  Bowser  v.  Patrick,  65  S.  W.  Rep.  (Ky.)  824;  Gilkeson  Co.  v. 
Bond,  44  La.  Ann.  481 ;  Bi^nley  v.  Whiting,  5  Pick.  348;  Robertson  u.  Blewett,  71 
Mias.  409 ;  Bent  v.  Priest,  86  Mo.  475 ;  Bick  v.  Overfelt,  88  Mo.  App.  139 ;  Chamber- 
lain V,  Grimes,  42  Neb.  701 ;  Taylor  »,  Gilman,  58  N.  H.  417  ;  Connecticut  Ins.  Co.  v. 
Way,  62  N.  U.  622 ;  Whitney  v.  Kirtland,  27  K.  J.  £q.  333  ;  HaU  o.  Gird,  7  HUl,  586 ; 
Pennsylvania  Co.  r.  Lombardo,  49  Ohio  St.  1 ;  Potter  v.  Ajax  Mining  Co.,  22  Utah, 
273;  Davis  v.  Settle,  43  W.  Va.  17,  ace.  See  also  Eaneaa  v.  Rieger,  105  Mo.  682 ; 
Cooke  V,  PooL  25  S.  C.  593. 

Eeiper  v.  Miller,  68  Fed.  Rep.  627,  70  Fed.  Rep.  128 ;  Greenman  v.  Cohee,  61  Ind. 
SOI ;  Stewart  v.  Welch,  41  Ohio  St.  483 ;  Webb  v.  Armstrong,  5  Hampb.  379 ;  Barker 
9.  Barker,  14  Wis.  131 ;  Kelly  v,  Kelly,  86  Wis.  170,  contra.  See  also  Brown  v.  Gixm, 
66  Ohio  St.  316. 
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{h)  AQMMUMMwn  TO  Stivlb  Psmbcutiqv. 

HENBT  WILLIAMS  and  othsbs,  Appkllaiitb,  v.  JAMES 

BAYL£Y«  Respondbnt. 

Iv  THs  House  of  Lords,  Juxx  14,  15,  18,  19,  21,  1886. 

[ReporUd  m  Law  RgporU,  1  Houm  o/Lardt,  SOO.] 

This  was  an  appeal  against  a  decision  of  Vioe-Chanoellor  Stnart,  by 
which  certain  agreements  given  by  the  respondent  to  the  Appellants 
were  declared  void,  and  were  ordered  to  be  delivered  up. 

The  appellants  were  bankers  at  Wednesbnry,  in  Staffordshire.  The 
respondent  carried  on  the  basiness  of  a  ooalmaster  near  that  place,  and 
he  also  occupied  a  large  farm  at  Enowle,  in  Warwickshire.  One  of  his 
sons,  William  Bayley,  had  been  for  some  years  in  business  as  a  dealer 
in  coal  and  coke  at  West  Bromwich,  and  at  Birmingham.  The  respond- 
ent had  for  years  kept  an  account  at  the  bank  of  the  appellants,  and 
often  had  a  considerable  balance  to  his  credit  In  April,  1862,  William 
Bayley  opened  an  account  at  the  appellant's  bank.  William  Bayley 
had  often  been  a  purchaser  of  coal  from  his  father,  and  in  that  way 
many  transactions  on  promissory  notes  had  occurred  between  them. 
Notes,  too,  had  been  passed  by  William  Bayley  into  the  appellant's 
house,  and  had  of  late  often  borne  the  indorsement  of  the  respondent 
On  one  or  two  occasions  these  notes  had  been  dishonored,  and  the 
appellants  had  given  formal  notice  to  the  respondent  of  the  fact  On 
4he  6th  of  January,  1863,  an  event  of  that  kind  occurred,  with  respeol 
to  a  note  for  £247.  The  respondent,  who  seemed  to  have  believed  it 
to  relate  to  a  note  he  had  indorsed,  mentioned  the  matter  to  his  son, 
who  promised  to  provide  for  it  On  the  day  following  the  notioe,  it 
was  provided  for  by  William  Bayley  depositing  with ,  the  appellants 
another  note  of  the  same  amount,  without  the  respondent  being  farther 
troubled  about  the  matter.  William  Bayley,  however,  had,  without  his 
father's  knowledge,  sent  to  the  bank  many  notes  apparently  indorsed  by 
his  father,  but  of  which  the  indorsements  were  forgeries  by  himself,  and 
their  amount  at  last  reached  a  considerable  sum.  Suspicion  having 
been  excited,  application  was  urgently  made  by  the  appellants  to  the 
respondent  for  a  settlement,  and  this  application  produced  the  discovery 
that  William  Bayley^had,  in  many  instances,  foiged  the  indorsements 
of  his  father,  whose  liabilities,  so  created,  had  become  very  large.  On 
the  18th  of  April,  1862,  in  consequence  of  communications  made  to 
him,  the  respondent  called,  in  company  with  his  son,  Thomas  Abishai 
Bayley,  at  the  appellant's  bank,  and  had  an  interview  with  Mr.  Deakin, 
their  manager,  when  the  manager  stated  that  William  Bayley's  liabili- 
ties were  serious,  but  if  he  would  act  properly,  and  his  friends  would 
back  him,  all  would  be  right    At  this  interview  the  respondent  dis4 
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tinctlj  denied  that  he  had  ever  given  his  son  authority  to  make  these 
indorsements,  and,  on  being  informed  that  the  amount  was  £6,000  or 
£7,000,  said  that  he  was  an  old  man,  and  could  not  be  expected  to 
beggar  himself,  but  was  willing  to  do  anj'thing  to  assist  in  reason,  and 
Deakin  said  that  Messrs.  Williams  did  not  wish  to  exercise  any  pres- 
sure upon  him. 

On  Monday,  the  20th  of  April,  there  was  a  meeting  of  all  the  parties 
at  the  bank  of  the  appellants,  when  some  statements  were  made  as 
to  William  Bayley's  means  of  meeting  the  notes  which  were  out  At 
that  meeting  the  respondent,  addressing  his  son,  said,  ^^  Now,  William, 
don't  deceive  the  gentlemen,  you  say  3*ou  can  pay  them  £1,000  a 
year?"  To  which  William  Bay  ley  answered,  "Yes,  father,  I  can." 
Philip  Williams  (one  of  the  appellants)  thereupon  said,  '^  We  shall  have 
nothing  to  do  with  any  £1,000  a  year.  If  the  bills  are  yours  "  (addres- 
sing the  respondent)  "  we  are  all  right ;  if  they  are  not,  we  have  only 
one  course  to  pursue ;  we  cannot  be  parties  to  compounding  a  felony .'^ 
There  was  afterwards  a  conversation,  in  the  course  of  which  the  solici- 
tor for  the  bankers  said  it  was  *^  a  serious  matter ;  "  and  the  respond- 
denfs  solicitor  added,  '^  a  case  of  transportation  for  life."  Then  there 
was  a  discussion  about  the  means  of  meeting  the  difficulties  in  which 
William  Bayley  was  placed  by  a  partnership  between  him  and  his 
brother  Thomas  Abishai  Bayley ;  and  then  again,  by  some  charge  upon 
his  wife's  property ;  but  throughout  all  the  conversations  which  took 
place,  the  respondent  never  admitted  any  one  of  the  indorsements  to  be 
his,  or  to  have  been  authorized  by  him.  Finally,  after  discussions  of 
this  kind,  the  solicitor  for  the  appellants  expressed  his  belief  that  Wil- 
liam Bayley's  wife  had  no  such  interest  in  property  as  could  be  made  a 
valid  security,  and  said  that  they  had  been  brought  to  the  point  from 
which  they  started,  and  could  only  look  to  the  respondent.  The  re- 
spondent's solicitor,  Mr.  Duignan,  refused  to  be  a  party  to  the  respond* 
ent  making  himself  liable  for  the  whole  amount,  and  prepared  to  leave 
the  room  where  the  interview  took  place,  when  the  respondent  (as  it  was 
alleged)  said,  "  What  be  I  to  do?  How  can  I  help  myself  ?  You  see 
these  men  will  have  their  money."  Mr.  Duignan  did  leave  the  place, 
and  after  he  had  gone  the  following  agreement  was  drawn  up  by  the 
solicitor  for  the  appellants :  — 

''Wednesbury  Bank,  20th  April,  1863.  To  Messrs.  Philip  and 
Henry  Williams,  bankers,  Wednesbury.  In  consideration  of  your  con- 
senting to  give  up  to  me  the  several  under-mentioned  bills  and  promis- 
sory notes,  I  hereby  charge  all  that  my  colliery,  situate  at  Tipton,  in 
the  county  of  Stafford,  and  known  as  the  Tipton  Meadow  Colliery,  with 
the  engines,  fixtures,  and  apparatus  thereto  belonging,  and  all  other  the 
hereditaments  and  premises  described  in  the  title  deeds  hereinafter 
mentioned,  with  the  payment  to  you  of  £7,203  14«.  6d,,  being  the  amount 
advanced  by  you  on  the  said  bills  and  notes.  And  I  hereby  agree  to 
pay  to  you  the  said  sum  of  £7,203  14^.  60?.,  and  I  agree  to  deposit  with 
you  the  several  title  de^s  and  writings  relating  to  said  Tipton  Meadow 
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Colliery  by  way  of  eqaitable  mortgage,  for  secoring  payment  to  yoa  of 
the  said  sum  of  £7203  14^.  Bd.'* 

To  this  agreement  a  list  of  notes,  making  up  this  amoont  was  ap- 
pended. These  notes  were  delivered  up  to  the  respondent  On  the 
following  day  the  respondent  deposited  with  the  appellant's  solicitor  a 
bundle  of  deeds.  It  turned  out  that  all  the  proper  deeds  had  not  been 
brought.  The  others  were  afterwards  brought,  and  a  more  formal 
agreement,  but  exactly  to  the  same  effect,  was  prepared  by  the  solici- 
tors for  the  appellants,  and  was  signed  by  the  respondent  on  the  22d 
of  April,  1863. 

On  the  25th  of  April,  1863,  the  respondent  drew  a  check  on  the 
appellants'  bank  for  £5,000,  in  order  to  transfer  that  sum  to  the  bank 
of  Messrs.  Duignan  &  Co.,  at  WalsalL  This  check  was  returned  by 
post  On  the  same  day  the  respondent's  solicitor  wrote  a  letter  com- 
plaining of  the  agreement  which  had  been  entered  into  against  his 
advice,  declaring  it  to  have  been  obtained  under  influences  improperiy 
exercised,  and  announcing  that  he  had  been  instructed  to  apply  for  the 
restoration  of  Mr.  Barley's  deeds,  and  offering  to  return  '^  the  docu- 
ments "  [the  notes]  which  Mr.  Bayley  had  received  Arom  the  appellants. 
This  was  refbsed. 

On  the  27th  of  April,  1863,  William  Bayley  was  adjudicated  a  bank- 
rupt, on  the  petition  of  the  respondent ;  he  had  absconded  two  days 
before  that  time. 

On  the  Ist  of  May,  1863,  the  respondent  commenced  an  action  in  the 
Court  of  Exchequer  against  the  appellants,  to  recover  a  sum  of  £6,704 
ISs.  9c?.,  being  the  balance  standing  in  his  name  in  the  books  of  the 
appellants'  bank,  and  also  for  dishonoring  his  check  for  £5,000. 

On  the  19th  of  May^  1863,  the  appellants  brought  an  action  in  the 
Court  of  Queen's  Bench  to  recover  the  amount  claimed  by  them  on  the 
agreement  of  the  20th  of  April. 

The  respondent  filed  his  bill,  which  was  amended  and  re-amended 
in  the  Court  of  Chancery,  setting  forth  the  above  transactions,  and 
praying  that  the  agreements,  dated  on  the  20th  and  22d  of  April, 
might  be  declared  invalid,  and  be  ordered  to  be  delivered  up  to  be 
cancelled.  Answers  were  put  in  and  evidence  taken,  and  the  cause 
came  on  for  hearing  before  Vice-Chancellor  Stuart,  who,  on  the  7th  of 
March,  1865,  made  a  decree  to  that  effect,  and  directed  the  respondent 
to  deliver  up  to  the  appellant  the  notes  in  respect  of  which  the  agree- 
ments had  been  made.    This  appeal  was  then  brought. 

Sir  S.  Cairm^  Q.  C,  and  Mr.  JS.  K,  ICarslake  (Mr.  Singdon  was 
with  them),  for  the  appellants :  — 

The  mistake  of  the  Vice-Chancellor  was  this,  he  assumed  that  all 
the  negotiations  were  on  the  footing  of  the  indorsements  being  forgeries. 
That  was  not  so.  The  appellants  did  not  know  that  they  were  forger- 
ies, and  had  reason  to  believe  that  the  acts  of  William  Bayley  had 
been  done  with  the  knowledge  and  assent  of  the  respondent,  although  it 
was  possible  that  in  the  amounts  he  might  have  exceeded  his  authority. 
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The  father^s  silence  after  notice  encouraged  this  belief.  The  dealings 
between  the  parties  were  therefore  always  on  the  footing  of  the  settle- 
ment of  a  simple  civil  liability.  Asserting  that,  as  between  themselves 
and  the  respondent,  the  respondent  was  liable,  the  appellants  also  be- 
lieved that  William  was  liable  to  the  respondent,  and  were  quite  willing 
to  join  in  any  arrangement  by  which  that  liability  might  be  satisfied. 
This  was  the  first  object  of  the  negotiations.  It  was  found  that  Wil- 
liam had  not  the  means  of  giving  the  proper  security,  and  then  it 
was  arranged  that  the  appellants  should  give  up  the  notes  to  the  re- 
spondent, he  gi\ing  them  security  for  their  amount,  so  that  he  would 
then  be  put  in  the  best  position  to  assert  his  claims  against  his  son. 
The  only  pressure  exerted  on  the  respondent  was  the  pressure  of  a  civil 
liability,  which  by  his  own  conduct  he  had  incurred.  [Lord  Chelms- 
ford. —  In  their  answer  the  appellants  never  suggest  that  the  respond- 
ent was  civilly  liable.]  One  test  of  the  true  nature  of  the  transaction  is 
this :  suppose  it  was  legal  to  compromise  a  felony,  and  to  allege  such 
compromise  as  a  ground  of  liability,  there  was  nothing  done  here  which 
could  support  such  an  allegation.  In  fact  there  was  no  such  compro- 
mise. In  a  case  of  this  kind  which  occun*ed  before  Lord  Ellenborough, 
Wallace  v.  Hardacre,  1  Camp.  45,  his  lordship  said  that  if  any  act 
could  be  shown  which  was  done  to  stifle  a  prosecution,  the  action  could 
not  be  maintained,  but  otheririse,  the  mere  substitution  of  good  notes 
for  those  which  had  been  foiled  would  not  invalidate  the  plaintifiTs 
right  to  recover  upon  them.  There  was  no  attempt  here  to  stifle  a  pros- 
ecution ;  all  that  was  done  was  to  enforce  an  existing  civil  liability. 
In  White  v.  Spettigne,  13  M.  &  W.  608,  trover  was  held  to  be  main- 
tainable to  recover  the  value  of  goods  which  had  been  stolen  from  the 
plaintiff,  though  he  had  not  then  taken  any  steps  to  prosecute  the  thief. 
In  that  case  there  was  no  antecedent  debt,  as  there  was  here,  and  that 
circumstance  made  the  decision  in  Chowne  v.  Baylis,  31  Beav.  851,  that 
the  civil  remedies  are  suspended  until  after  the  conviction  of  the  felon, 
inapplicable,  for  there  the  only  debt  was  that  which  was  constituted  by 
the  felony  of  the  clerk.  In  the  Dudley  and  West  Bromwich  Banking 
Company  v.  Spittle,  1  J.  &  H.  14,  where  the  debt  likewise  arose  out  of 
the  felonious  act  of  the  debtor,  the  general  right  to  sue  in  respect  of  it 
was  not  denied,  though  it  was  held  that  the  civil  remedy  was  suspended 
till  the  prosecution  was  instituted.  Stone  v.  Marsh,  6  B.  &  C.  551, 
which  afterwards  came  up  to  this  House,  Nom.  Marsh  t;.  Keating,  2 
CL  &  F.  250,  established  the  doctrine  that  civil  remedies  might  exist  in 
cases  where  felonious  acts  had  been  committed.  The  authorities  on  the 
criminal  law,  Hale,  Book  2,  c.  x. ;  Hawkins,  Book  1,  c.  vii. ;  and  Rus- 
sell, vol.  ii.  741-2,  Greaves'  ed.,  all  showed  that  there  must  be  a  knowl- 
edge that  a  felony  had  been  committed  before  there  could  be  any 
misprisiozk  of  felony,  for  that  phrase  meant  the  knowledge  that  there 
had  been  a  felony,  and  the  wilful  attempt  to  conceal  it  Here  the 
appellants  had  reason  to  believe  that  whether  the  name  of  the  respond- 
ent was  written  by  himself  or  not,  it  was  written  upon  sufiScient  author* 
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Hj  from  him  in  Xht  ooarae  of  tbe  dealings  in  which  both  fattier  and  son 
were  engaged.  The  courts  would  not  presome  that  an  agreement  of 
this  kind  was  cormpt,  but  would  require  distinct  evidence  that  it  wts 
sa  Ward  v.  Lloyd,  6  Man.  &  G.  785 ;  B^.  r.  Hardey,  14  Q.  B.  529, 
proceeded  on  the  principle  that  though  indictments,  even  for  miade^ 
meanors,  could  not  be  the  subject  of  a  reference,  still  where  a  verdict  of 
acquittal  was  taken  on  them,  because  no  evidence  to  sustain  them  was 
produced,  there  was  nothing  illegal  in  referring  at  the  same  moment 
all  matters  in  difference  between  the  parties,  though  such  matters  were 
those  which  had  constituted  the  groundwork  of  the  indictment  In 
De  Tastet  i;.  Carrol,  2  Rose,  462 ;  1  SUrk.  88,  it  was  held  that  a  trans- 
fer of  property  to  a  creditor,  made  on  the  eve  of  bankruptcy,  under 
fear  of  criminid  proceedings,  is  valid. 

The  Attorney   General  (Sir  B.   Palmer)^  and  Mr.  F.   W.  E.  & 
EveritCy  for  the  respondent :  — 

It  is  impossible  to  doubt  that  when  a  father  knows  that  his  son  has 
committed  forgery  the  holder  of  the  forged  instrument  possesses  a 
power,  and  exercises  an  influence  over  him,  which  the  law  considers 
undue  pressure,  and  therefore  will  not  allow  securities  obtained  fh>m  him 
under  such  pressure  to  be  enforced  against  him.  In  Ex  parte  ditch- 
ley,  3  Dowl.  &  L.  527,  a  charge  of  embezzling  was  pending :  the 
magistrate  doubted  whether  there  was  not  a  partnership  between  the 
prosecutor  and  the  accused.  A  warrant  of  attorney  was  given  to  secure 
payment  of  [the  money  chained  to  have  been  embezzled,  and  the  charge 
was  withdrawn.  It  was  held  that  the  warrant  of  attorney  was  invalid, 
because  at  the  time  of  giving  it  a  charge  of  a  criminal  nature  was  pend- 
ing which  it  was  calculated  to  bring  to  an  end.  A  similar  principle  was 
acted  on  in  Osbaldiston  v.  Simpson,  13  Sim.  513,  where  the  alleged 
offence  was  cheating  at  cards,  and  the  punishment  would  only  have  been 
a  liability  to  penalties  under  the  9  Anne,  c.  14.  Even  in  matters  not 
absolutely  criminal,  but  which  are  prohibited,  the  law  will  not  aUow 
itself  to  be  thus  defeated  by  private  agreements.  In  Osborne  v, 
Williams,  18  Ves.  379,  a  father  commanded  a  post-offioe  packet;  with 
tbe  approbation  of  the  Postmaster-General  he  sold  it  to  his  son,  but,  by  a 
private  agreement  between  the  father  and  the  son,  the  latter  was  only  to 
hire  the  vessel  at  a  settled  rent,  being  allowed  £200  per  annum  for  the 
command.  This  was  held  to  be  a  fraud  on  the  Ship  Registry  Acts,  and 
an  account  was  decreed.  That  shows  that  the  argument  of  in  pari 
delicto  would  not  prevent  the  application  of  the  general  rules  of  law  in 
such  a  case.  Where  a  transaction  is  contrary  to  public  policy  it  will 
not  be  binding,  Neville  v.  Wilkinson,  1  Bro.  C.  C.  543.  Walker  v.  Hard- 
acre,  1  Camp.  45,  is  not  in  point  All  that  was  done  there  was  merely 
to  substitute  good  notes  for  bad  ones.  Of  course  there  could  be  no 
diflSculty  in  suing  on  the  good  notes.  And  Ward  v.  Lloyd,  6  Man.  & 
[  G.  785,  is  not  applicable  to  this  case,  for  there  the  debtor  was  merely 

making  a  provision  for  his  own  lawful  debt ;  he  himself  denied  that  he 
had  ever  been  in  fear  of  a  prosecution ;  and  the  court  did  not  think 
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there  was  safficient  evidence  of  the  fact  of  a  corrapt  agreement  Here 
there  was  no  debt  by  the  respondent ;  his  name  had  been  forged,  and 
forgery  cannot  create  a  debt  In  Boche  v.  O'Brien^  1  Ball  &  Bea.  SSO, 
a  reversionary  grant  obtained  by  fraud  was  set  aside,  though  it  had 
been  thirty-four  years  in  existence,  and  had  been  confirmed  by  subse- 
quent acts;  and  a  deed  confirming  a  grant  impeached  by  suit,  and 
compromising  rights,  the  subject  of  the  suit,  though  obtained  from  a 
person  apprised  of  his  rights,  was  set  aside,  he  being  compelled  to 
accede  to  the  terms  from  distress  and  poverty,  occasioned  by  Uie  party 
procuring  the  confirmation.  There  Martin  v,  Littlehales,  1  P.  Wms.  75, 
n.,  was  referred  to,  where  bonds  had  been  executed,  against  which  re- 
lief was  given,  because  the  party  executing  them  was  under  diflSculties, 
and  was  not  then  aui  juris.  If  that  was  so  in  a  matter  where  merely 
civil  rights  were  concerned,  how  much  more  strongly  would  that  prin- 
ciple apply  where  the  party  executing  an  agreement  like  this  was  under 
the  influence  of  a  fear  of  a  criminal  prosecution,  a  prosecution  for  for- 
gery, against  his  own  son  1  The  pressure  that  could  be  exerted  on  a 
father  under  such  circumstances  is  enormous.  It  is  against  public 
policy  to  allow  such  an  agreement,  so  obtained,  to  be  valid.  In  all  the 
cases  the  consideration  of  public  policy  was  a  great  ingredient  in  the 
decision.  On  public  policy  the  decision  in  Egerton  v.  Brownlow,  4  EL 
L.  C.  1,  wholly  proceeded.  All  these  cases  were  considered  in  the 
Dudley  and  West  Bromwich  Banking  Company  t;.  SpitUe,  1  J.  &  H. 
14,  where  it  is  true  that  the  civil  remedy  was  said  to  be  only  sus- 
pended, but  where  all  that  was  done  to  enforce  a  civil  remedy  was  done 
after  the  party  had  first  discharged  his  duty  to  the  State  by  instituting 
criipinal  proceedings.  Chowne  t^.  Baylis,  81  Beav.  851,  likewise 
treated  the  civU  remedy  as  only  suspended,  but  there  the  oflTender  was 
prosecuted  and  convicted  before  the  debt  was  attempted  U)  be  enforced. 
Here  there  can  be  no  doubt  that  the  scheme  was  to  suppress  or  stifle  a 
prosecution,  and  that  all  the  parties  proceeded  with  a  view  to  accom- 
plish that  object.     Agreements  made  with  such  an  object  are  void. 

Sir  JJ.  Cairns  replied. 

The  Lord  Chamcelloh  (Lord  CEAirwoRTHy  My  Lords,  although 
the  facts  of  this  case  are  somewhat  complicated,  and  extend  over  a 
considerable  length  of  time,  I  do  not  think  it  is  necessary,  in  giving 
the  advice  I  am  about  to  tender  to  your  Lordships,  that  I  should  go 
into  any  detail  of  the  facts,  because,  having  occupied  the  consideration 
of  the  House  for  two  or  three  days,  they  are,  I  am  quite  sure,  pres- 
ent to  the  minds  of  all  persons  concerned.  It  will  be  suflScient,  I  think, 
to  start  from  this  point,  that  on  Friday,  the  17th  of  April,  1868,  the 
father  being  at  a  railway  station,  and  circumstances  having  arisen 
which  caused  these  bankers  to  have  doubts  about  the  signatures  to 
certain  bills  or  promissory  notes,  and  the  bankers  wishing  to  satisfy 
themselves  whether  a  signature  was,  as  it  purported  to  be,  that  of  the 
lather,  James  Bayley,  they  presented  to  him  a  note  for  £500  made 

1  LoBD  CHBLMsroBD  and  Lobd  WasTBuaT  delirend  oonenrriiig  opinions. 
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by  the  son,  and  parporting  to  contain  the  father's  signatare,  and  asked 
him  whether  that  was  his  signature.  The  father  denied  it.  The  bank 
nutnager,  who  was  present,  was  moch  sarprised  to  find  that  the  signa- 
ture was  not  correct,  and  it  was  arranged  that  the  matter  shoald  be 
looked  into,  that  it  should  stand  over  then,  and  that  there  shoald  be 
another  meeting  with  the  parties  on  the  following  day.  It  appears  that, 
in  the  course  of  the  evening  of  that  day,  the  son,  William  Bayley,  was 
communicated  with.  He  was  informed  of  what  had  taken  place ;  and, 
I  suppose,  the  conclusion  was  come  to  in  the  family  that  the  son  bad 
been  in  the  habit  of  using  his  father's  name  without  his  sanction.  I  say 
'^  using  his  father's  name  without  his  sanction,"  for  I  have  no  doubt  at 
all  in  coming  to  the  conclusion  (there  is  not  a  tittle  of  evidence  to  the 
contrary)  that  all  these  signatures  were  forgeries.  That  they  were  not 
the  signatures  of  the  father  is  clear,  and  I  do  not  think  there  is  the 
smallest  reason  to  suppose  that  he  ever  gave  his  son  any  express  or 
implied  authority  to  sign  the  bills  in  bis  name. 

This  matter  appears  to  have  come  to  the  knowledge  of  the  family  on 
the  evening  of  the  same  day.  One  member  of  the  family,  Thomas 
Abishai  Bayley  (another  son  of  tiie  respondent  and  brother  of  William), 
who  is  not  at  all  involved  in  these  transactions,  went  with  his  father  to 
the  bank,  and  then  considerable  negotiation  took  place.  It  is  obvious 
that  at  that  time  the  bankers  must  have  seen  that  they  were  in  great 
jeopardy  as  to  the  notes,  and  that  they  would  probably  lose  their  money 
unless  the  father  came  in  and  assisted  the  son.  I  cannot,  however,  but 
come  to  the  conclusion,  from  the  evidence,  that  they  strongly  suspected, 
indeed  they  must  be  said  to  have  known,  that  these  signatures  were 
forgeries.  If  the  signatures  were  forgeries,  then  the  bankers  were  in 
this  position,  that  they  had  the  means  of  prosecuting  the  son.  That 
was  clear. 

Now  the  question  is,  what  was  the  sort  of  influence  which  they  exer- 
cised on  the  mind  of  the  father  to  induce  him  to  take  on  himself  the 
responsibility  of  paying  these  notes  ?  Was  it  merely,  "  We  do  not  know 
these  to  be  forgeries,  we  do  not  believe  them  to  be  so,  but  your  son  is 
responsible  for  them,  and  if  you  do  not  help  him  we  must  sue  him  for 
the  amount "  ?  Or  was  it,  '*  If  you  do  not  pay  these  notes  we  shall  be  in 
a  position  to  prosecute  him  for  forgery,  and  we  will  prosecute  him  for 
forgery  "  ?    What  is  the  fair  inference  from  what  took  place  ? 

I  do  not  know  what  may  be  the  opinion  of  the  rest  of  3'our  Lordships, 
but  I  very  much  agree  with  the  argument  of  Sir  Hugh  Cairns,  that  it  is 
not  pressure  in  the  sense  in  which  a  court  of  equity  sets  aside  transac- 
tions on  account  of  pressure  if  the  pressure  is  merely  this :  ''  If  you  do 
not  do  such  and  such  an  act  I  shall  reserve  all  my  legal  rights,  whether 
against  yourself,  or  against  your  son."  If  it  had  only  been,  <^  If  you  do 
not  take  on  yourself  the  debt  of  your  son,  we  must  sue  you  for  it,"  I 
cannot  think  that  that  amounts  to  pressure,  when  parties  are  at  arms' 
length,  and  particularly  when,  as  in  this  case,  the  party  supposed  to  be 
influenced  by  pressure  had  the  assistance  of  his  solicitor,  —  not,  indeed, 
on  the  first  occasion,  but  afterwards,  before  anything  was  done.     Bui 
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if  what  really  takes  place  is  this :  ^  If  you  do  not  assist  yonr  son,  by  tak* 
ing  on  yoarself  the  payment  of  these  bills  and  notes  on  which  there  are 
signatures  which  are  said,  at  least,  to  be  forgeries,  you  must  not  be 
surprised  at  any  course  we  shall  take,"  meaning  to  insinuate,  if  not  to 
say,  '^  we  shall  bold  in  our  hands  the  means  of  criminally  prosecuting  him 
for  forgery/'  —  I  say,  if  it  amounts  to  that,  that  it  is  a  very  different  thing. 
When  the  parties  met  on  Saturday  there  was  a  very  significant  expres- 
sion made  use  of  by  Mr.  Deakin,  the  manager,  in  the  presence  of  one  of 
the  bankers,  Henry  Williams :  '^  We  do  not  wish  to  exercise  pressure 
on  you  if  it  can  be  satisfactorily  arranged."  Does  the  ''  pressure  " 
mean  a  pressure  arising  from  our  exercising  the  power,  or  keeping  in 
our  hands  the  means  of  exercising  the  power,  of  instituting  a  crimi- 
nal prosecution?  Or  does  it  mean  the  ''pressure"  of  getting  j'ou  to 
make  yourself  responsible  for  your  son's  debt?  It  must  have  meant 
the  former,  because  the  context  shows  that  the  other  was  altematively 
provided  for.  When  it  was  said, ''  We  do  not  wish  to  exercise  pressure  if 
it  can  be  satisfactorily  arranged,"  that  could  not  mean,  ''If  you  take  on 
yourself  the  debt,  without  pressure,  we  don't  mean  to  press  you."  That 
would  be  nonsensical.  But,  on  the  other  interpretation  of  the  words, 
the  sense  is  very  plain:  ''  If  you  can  satisfactorily  arrange  this,  and 
if  you  choose"  (according  to  another  expression  that  was  used)  ''to 
treat  it  as  a  matter  of  business,"  that  is,  to  take  upon  yourself  the 
debt,  we  will  not  exercise  "  pressure."  Of  course  not  The  "pres- 
sure "  there  referred  to  must  be  something  different  from  merely  obtain- 
ing the  security  of  the  father.  It  amounts  to  this:  ''Take  your 
choice :  give  us  security  for  your  son's  debt.  If  you  take  that  on  your- 
self, then  it  will  all  go  smoothly ;  if  you  do  not,  we  shall  be  bound  to 
exercise  pressure ; "  which  could  only  mean,  "  to  exercise  those  rights 
which  remain  to  joa,  by  reason  of  our  holding  signatures  forged  by 
your  son." 

That  is  what  took  place  on  the  18th.  It  was  then  arranged  that 
there  should  be  another  meeting  on  the  20th.  It  was  urged  in  the 
aigument,  that  the  bankers  could  not  have  contemplated  a  prosecution, 
because  they  allowed  two  days  to  elapse,  during  which  the  son  might 
have  escaped.  But  all  parties  supposed  that  the  father  could  prevent 
the  prosecution  by  giving  what  the  bank  required.  On  Monday,  the 
20th,  the  parties  met ;  the  father,  the  son,  and  other  members  of  the 
family,  with  the  father's  solicitor,  all  met  at  the  bank  office.  On  that 
occasion  farther  conversation  takes  place.  There  had  been  some 
negotiations  going  on,  to  see  how  the  debts  of  the  son  could  be  met  or 
satisfied,  what  assets  he  had,  and  so  forth.  The  father  said  something 
about  the  son  paying  the  bankers  by  instalments  of  £1000  a  year. 
To  which  one  of  the  bankers  answered, ''  We  shall  have  nothing  to 
do  with  any  £1,000  a  year.  If  the  bills  are  yours"  (addressing  the 
plaintiff)  ''  we  are  all  right.  If  they  are  not,  we  have  only  one  course 
to  pursue ;  we  cannot  be  parties  to  compounding  a  felony."  NoW| 
according  to  my  interpretation  of  the  law,  it  does  not  amount  to  com* 
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pouDding  a  felony.  But  one  sees  clearly  what  the  parties  meant  It 
was  this :  If  you  choose  to  take  on  yourself  the  responsibility  of  these 
bills,  all  will  be  right ;  but  if  not,  we  cannot  be  parties  to  what  they 
call ''  compounding  a  felony ;  **  but  what  Lord  EUenborough  more  cor- 
rectly called  ^^  stifling  a  prosecution."  I  think  that  it  is  the  only  inter- 
pretation that  can  possibly  be  put  on  what  passed.  Then,  in  the  comse 
of  this  same  conversation,  the  solicitor  of  the  bankers  said,  ^'  Yes,  it 
is  a  serious  matter,'*  and  Mr.  Duignan  remarked,  ^^  It  is  a  case  of 
transportation  for  life."  Now  that  was  said  in  the  hearing  of  the  bank- 
ers. They  must  have  heard  it.  They  must  have  known,  while  all 
these  negotiations  were  going  on,  that  all  the  parties  to  them  under- 
stood that  this  was  a  case,  not  of  life  or  death,  but  of  transportation 
for  life.  The  father,  then,  was  acting  in  this  matter  under  the  notion 
that  if  he  did  not  interfere  to  save  his  son,  the  latter  would  be  liable  to 
be  prosecuted,  and  probably  would  be  prosecuted  for  forgery,  and  so 
be  transported  for  life. 

Then  that  being,  as  I  think,  the  clear  inference  from  all  the  evidence, 
the  question  arises :  What  is  the  law  applicable  to  such  a  case?  These 
bankers  hold  a  number  of  acceptances  which  one  can  hardly  suppose 
they  did  not  believe  to  be  forged  acceptances.  I  say  that  because  they 
never  suggest  any  doubt  on  the  subject.  Although  the  bill  of  the  plain- 
tiff was  amended  and  re-amended,  and  in  the  last  re-amended  bill  there 
is  a  special  charge  that  the  bankers  never  suggested  that  the  notes, 
which  certainly  were  not  in  the  plaintiffs  handwriting,  were  signed  with 
the  privity  of  the  plaintiff,  the  bankers,  in  answering  that  bill,  never 
deny  that ;  but,  on  the  other  hand,  one  of  the  witnesses,  Thomas  Bay- 
ley,  I  think,  says  that  during  the  whole  meeting  no  such  suggestion 
was  ever  made.  I  asked  Sir  Hugh  Cairns,  in  the  course  of  his  argument 
this  morning,  if  he  could  point  out  any  suggestion  of  that  kind  as  hav- 
ing been  made ;  but  the  only  approach  to  such  a  suggestion  that  he 
could  refer  to  was  a  question  addressed  to  the  father,  as  to  one  of  the 
notes,  to  this  effect:  ^*  Why  did  you  not  answer  the  letter  informing 
you  that  it  was  dishonored?  "  It  is  very  true  that  lawyers  might  fully 
understand  what  that  might  mean,  but  I  cannot  think  that  that  could 
possibly  be  understood  by  the  parties  as  amounting  to  this,  that  we  do 
not  admit  that  these  indorsements,  though  not  in  your  handwriting,  were 
not  signed  by  your  authorit}'.  I  think  that  is  an  inference  which,  under 
all  the  circumstances  of  this  case,  never  could  be  dreamt  of  as  dednc- 
ible  from  what  so  passed.  That  being  so,  I  think  the  case  in  point  of 
fact  is  this :  Here  are  several  forged  notes.  The  bankers,  in  the  pres- 
ence of  the  father  and  of  the  person  who  forged  them,  both  being  per- 
sons of  apparent  respectability  in  the  country,  carrying  on  business  as 
tradesmen,  and  the  father  having  the  presence  and  Uie  assistance  of  his 
solicitor,  the  bankers  say  to  him  what  amounts  to  this :  '^  Give  us  secure 
ity  to  the  amount  of  these  notes,  and  they  shall  all  be  delivered  up  to 
you ;  or  do  not  give  us  security,  and  then  we  tell  you  we  do  not  mean 
to  compound  a  felony  ;  in  other  words,  we  mean  to  prosecute."    That 
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is  the  fair  inference  fix>m  what  passed.  Now  is  that  a  transaction 
which  a  court  of  equity  will  tolerate,  or  is  it  not?  I  agree  very  much 
with  a  good  deal  of  the  argument  of  Sir  Hugh  Cairns  as  to  this  doctrine 
of  pressure.  Many  grounds  on  which  a  court  of  equity  has  acted  in 
such  cases  do  not  apply  in  this  case.  The  parties  were  not  standing  in 
any  fiduciary  relation  to  one  another ;  and  if  this  had  been  a  legal 
transaction  I  do  not  know  that  we  should  have  thought  that  there  was 
any  pressure  that  would  have  warranted  the  decree  made  by  the  Vice- 
Chancellor.  But  here  was  a  pressure  of  this  nature.  We  have  the 
means  of  prosecuting,  and  so  transporting  your  son.  Do  you  choose 
to  come  to  his  help  and  take  on  yourself  the  amount  of  his  debts,  — the 
amount  of  these  forgeries?  If  you  do  we  will  not  prosecute ;  if  you  do 
not  we  will.  That  is  the  plain  interpretation  of  what  passed.  Is  that, 
or  is  it  not,  legal?  In  my  opinion,  my  Lords,  I  am  bound  to  go  the 
length  of  saying  that  I  do  not  think  it  is  legal.  I  do  not  think  that  a 
transaction  of  that  sort  would  have  been  legal  even  if,  instead  of  being 
forced  on  the  father,  it  had  been  proposed  by  him  and  adopted  by  the 
bankers ;  and  I  come  to  that  conclusion  upon  this  short  ground,  that  in 
Wallace  v»  Hardacre,  1  Camp.  45,  although  the  decision  there,  founded 
upon  the  facts  of  that  particular  case,  was  against  the  view  I  am  taking, 
yet  there  Lord  Ellenborough  positively  states  that  which  has  always 
been  understood  to  be  the  correct  view  of  the  law  upon  this  subject, 
namely,  that  although  in  that  case  there  was  no  reason  for  treating  the 
agreement  as  invalid,  yet  it  would  have  been  otherwise  if  the  agreement 
had  been  substantially  an  agreement  to  stifle  a  criminal  prosecution. 
And  although  that  was  merely  a  dictum  in  a  nisiprvus  case,  yet  on  all 
occasions  I  have  found,  on  looking  at  the  reports,  by  the  late  Lord 
Campbell,  of  Lord  EUenborough's  decisions,  that  they  really  do  in  the 
fewest  possible  words,  lay  down  the  law,  very  ofben  more  distinctly  and 
more  accurately  than  it  is  to  be  found  in  many  lengthened  reports ;  and 
what  is  so  laid  down  has  been  subsequently  recognized  as  giving  a  true 
view  of  the  law  as  applied  to  the  facts  of  the  case.  Now,  is  the  agree- 
ment in  question,  or  is  it  not,  one  the  object  of  which  is  to  stifle  a  crimi- 
nal prosecution?  If  there  be  any  case  in  which  that  character  can  be 
properly  given  to  an  agreement  I  think  that  this  is  such  a  case,  and 
therefore,  in  my  opinion,  the  decree  is  perfectly  right.  Yet  I  am  bound 
to  say,  speaking  only  for  myself,  I  do  not  think  that  on  the  mere  grounds 
upon  which  it  is  put  by  the  Vice  Chancellor  I  should  have  been  inclined 
to  concur  with  him.  At  the  same  time,  he,  having  the  whole  of  the 
facts  before  his  mind,  came  substantially  to  the  same  conclusion, 
although  he  did  not  express  exactly  the  same  grounds  on  which  I  rest 
the  propriety  of  the  decree.  I  have,  therefore,  no  hesitation  in  moving 
your  Lordships  that  this  appeal  be  dismissed  with  costs,  and  that  the 
decree  be  affirmed.^ 

^  Many  caaet  in  accord  are  collected  in  26  L.  R.  A.  48,  note.  Later  deciaions  are 
Loond  V.  Orinwade,  89  Ch.  D.  605;  Windhill  Board  of  Health  v.  Vint,  45  Ch.  D. 
851 ;  Jones  v.  Merioneth  Bnilding  Soc,  [1891]  S  Ch.  587,  [1892]  1  Ch.  173;  United 
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[ReporUd  in  10  Qtmm't  Bmek  Dimsiom,  672.] 

Appeal  by  the  defendant  from  the  jadgment  of  Denmmn,  J.,  in 
favor  of  the  plaintiffs. 

The  facts  are  fully  stated  in  the  Jadgment  of  Denman,  J.,  9  Q.  R 
D.  83 ;  and  it  is  here  necessary  only  to  give  the  following  short  state- 
ment of  them :  — 

Maynard  had  been  employed  to  collect  rents  on  behalf  of  the 
plaintiffs;  he  failed  to  account  for  a  large  sum,  and  the  plaintiflb 
threatened  to  prosecute  him  for  embezzlement.  Maynard  afterwards 
indorsed  to  the  plaintiffs  certain  bills  of  exchange  drawn  by  him  upon, 
and  accepted  by,  the  defendant ;  the  consideration  for  the  defendant's 
acceptance  was  the  sale  to  him  by  Maynard  of  a  share  in  a  patent. 
The  indorsement  of  the  bills  of  exchange  by  Maynard  to  the  plaintiffs 
was  not  done  under  the  influence  of  the  plaintiffs'  threat,  and  was  a 
free  and  bond  fide  transaction. 

FtiUarton^  for  the  defendant  The  plaintiffs  had  threatened  to 
prosecute  Maynard  for  embezzlement.  This  threat  was  sufficient  to 
vitiate  any  security  subsequently  given  by  Maynard  for  the  debt  due 
from  him  ;  in  fact  the  indorsement  of  the  bills  to  the  plaintiffs  was  an 
act  done  to  stifle  a  prosecution  for  felony,  and  therefore  the  plaintiffs 
cannot  sue  upon  them :  Keir  v,  Leeman,  9  Q.  B.  371 ;  Williams  r. 
Ba3'leyy  L.  R.  1  H.  L.  200.  In  giving  judgment,  Denman,  J.,  relied 
upon  Ward  v.  Lloyd,  7  Scott,  N.  R.  499 ;  but  that  case  is  distin- 
guishable in  its  facts,  and  moreover  is  not  binding  since  Williams  a 
Bayley,  L.  R.  1  H.  L.  200.  Further,  the  learned  judge  drew  a  wrong 
inference  as  to  the  facts ;  the  bills  of  exchange  were  delivered  by 
the  defendant  to  Maynard  to  be  discounted;  they  were  not  accepted 
by  the  defendant  in  payment  of  a  share  in  a  patent  sold  to  him  by 
Maynard. 

Finlat/j  Q.  Cf  was  not  called  upon  to  argue  for  the  plaintiff^. 

Lord  Coleridob,  C.  J.^  I  think  that  the  judgment  of  Denman,  J., 
is  right,  and  ought  to  be  affirmed.  The  action  is  brought  upon  three 
bills  of  exchange.  The  defendant  has  alleged  that  he  handed  them  to 
Maynard  in  order  to  be  discounted,  but  Denman,  J.,  has  found  that 

BtatM  Fidelity  Co.  v.  Charles,  ISl  Ala.  658;  Jones  v.  Dannenberg  Co.,  US  Ga.  4M; 
Buffalo  Press  Clob  v.  Greene,  26  19.  Y.  Sopp.  525,  83  N.  T.  Sopp.  286 ;  Inaaranei 
Co.  V.  Holl,  51  Ohio  St  270;  Riddle  v.  Hall,  99  Pa.  116,  oec.  See  also  Weber  v.  Sha/. 
66  Ohio  St  116 ;  City  National  Bank  v.  Kosworm,  88  Wis.  188 ;  Mack  v.  Prang,  104 
Wis.1. 

Allen  V.  Dunham,  92  Tenn.  257,  269;  Load  v.  Hamilton,  45  L.  B.  A.  400  (TenB.). 
contra, 

^  BasTT,  L.  J.,  and  Cotton,  L.  J.,  deUrered  concnxring  opinions. 
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the  bills  of  exchange  were  accepted  upon  a  good  consideration,  that  is, 
for  the  purchase  of  a  share  in  a  patent  Maynard  had  been  emplo^-ed 
in  a  situation  of  trust,  and  had  been  guilty  of  a  breach  of  duty ;  the 
plaintiffs  had  threatened  him  with  a  prosecution,  and  had  used  strong 
expressions  with  reference  to  his  conduct.  The  bills  were  then  de- 
livered over  to  the  plaintiffs.  The  question  is,  whether  a  defence 
arises  upon  these  facts.  It  is  said  that  the  consideration  for  the 
transfer  of  the  bills  of  exchange  to  the  plaintiffs  was  the  compromise 
of  criminal  proceedings,  and  that  they  were  not  the  lawful  indorsees 
of  them.  Upon  the  facts  of  the  case  there  is  no  foundation  for  this 
argument ;  there  was  no  agreement  to  stifle  a  prosecution  for  felony. 
The  evidence  fails  to  disclose  even  a  vestige  of  an  agreement  of  that 
kind ;  the  form  and  the  subject  of  the  transaction  was  different  The 
plaintiffs  used  threats  to  Maynard,  but  they  did  not  come  to  an  agree- 
ment with  him  not  to  prosecute  him.  A  creditor  may  use  strong  ex- 
pressions and  even  threats ;  and  it  was  held  in  Ward  v.  Lloyd,  7  Scott, 
N.  R.  499,  that  strong  language  is  not  conclusive  evidence  of  an  agree- 
ment to  compound  a  felony  or  to  stifle  a  prosecution.  Both  the  facts 
and  the  law  fall  to  support  the  case  for  the  defendant.  In  Eeir  if, 
Leeman,  9  Q.  B.  371,  it  was  held  by  the  Court  of  Exchequer  Chamber, 
upon  error  from  the  Court  of  Queen's  Bench,  that  the  compromise  of 
a  prosecution  for  an  assault,  coupled  with  riot  and  the  obstruction  of 
a  public  officer,  was  illegal ;  but  Tindal,  C.  J.,  in  delivering  the  Jndg- 
ment  of  the  Court  of  Exchequer  Chamber,  said  (9  Q.  B.  395):  *' We 
have  no  doubt  that,  in  all  offences  which  involve  damages  to  an  in- 
jured party  for  which  he  may  maintain  an  action,  it  is  competent  for 
him,  notwithstanding  they  are  also  of  a  public  nature,  to  compromise 
or  settle  his  private  damage  in  any  way  he  may  think  fit."  I  think 
that  upon  the  authorities  there  can  be  no  question  that  the  plaintiffs 
had  a  right  to  take  security  for  the  debt  due  fW)m  Maynard ;  it  is 
open  to  any  creditor  to  obtain  payment  of  a  debt  justly  due  to  him.  We 
have  been  referred  to  Williams  v.  Bayley,  L.  R.  1  H.  L.  200 ;  as  that 
was  a  decision  of  the  House  of  Lords,  we  should  of  course  submit 
to  it;  but  the  principle  of  law  there  laid  down  is  not  applicable  to 
the  present  case ;  for  the  plaintiff  in  the  suit  in  the  Court  of  Chancery 
sought  to  enforce  the  delivery  of  certain  securities  obtained  from  him 
without  consideration.  It  is  plain  that  there  was  no  consideration  for 
the  plaintiff  in  that  suit  rendering  himself  liable  for  the  debts  of  his 
son.  The  state  of  facts  was  different  I  do  not  understand  that  an}' 
alteration  of  the  law  was  caused  by  the  decision  in  that  case.  I  do 
not  understand  that  the  opinions  of  the  Law  Lords  interfered  with 
the  general  principles  as  to  the  right  of  a  creditor  to  secure  payment 
of  his  debt  A  creditor  has  a  perfect  right  to  recover  his  debt  by 
action ;  and  upon  this  ground  I  think  that  the  judgment  of  Denman,  J., 
must  be  affirmed.  The  view  taken  by  the  learned  Judge,  both  as  to 
the  law  and  as  to  the  facts,  was  correct.^ 

1  McCIatchie  v.  Haalam,  65  L.  T.  691 ;  Paige  v.  Hieronymos,  192  HI.  546 ;  Powell 
V.  FlaoHry,  109  Ky.  342;  Thorn  v.  Pinkham,  84  Me.  101 ;  Beath  v.  ChapotAii»  lik 
vou.  II.  —  29 


\ 
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WILLIAM  B.  NICEELSON  v.  GEORGE  A.  WILSON. 
Nkw  York  Court  of  Appeals,  Februart  24  —  April  18. 1875. 

[Reported  in  60  New  York,  302.] 

Appeal  from  iadgmept  of  the  General  Term  of  the  Sapreme  Court  in 
the  fourth  judicial  department,  affirming  a  judgment  in  favor  of  defend* 
ants^  entered  U£on  a  decj^jjofi  of  tf^e  courtjit  Special  Term.  (Bepoited 
below,  i  Hun"  616  r*  N.  Y.  S.  C.  [fr&  a']16T} 

This  action  was  brought  for  the  specific  performance  of  a  contract 
and  to  restrain  defendants  from  enforcing  a  judgment  against  plaintilf 
in  alleged  violation  of  said  contract 

The  court  found  substantially  the  following  facts :  — 

On  the  25th  day  of  May,  1869,  plaintiff  sold  a  certain  patent-right  to 
the  defendant  Wilson  and  one  J.  Goodrich  8cott,  for  f  12,000,  eadt 
agreeing  to  pay  one  half.  Wilson  gave  bis  promissory  notes,  to  the 
amount  of  $6,000,  of  which  sum  the  plaintiff  had  $3,000,  and  Scott 
$3,000.  i^r  such  sale,  Wilson^  claiming  a  fraud  had  been  practised 
on  him  by  the  plaintiff  and  Scott,  and  that  said  notes  had  been  obtained 
of  him  by  means  of  false  pretences,  commenced  an  action  in  \\]^  Snp\;eme 
Court  against  them,  to  recover  the  amount  of .  jJlifi,jU2tes,  alleging  they 
had  been  transferred  to  bondjide  purchasers.  Wilson  also  made  a  com- 
plaint before  a  grand  jury,  against  the  plaintiff  and  Scott  for  sudi 
aUeged  false  pretences,  and  they  were  indicted  therefor.  Scott  subse- 
quently caused  a  petition  in  bankruptcy  to  be  filed  to  have  Wilson  ad* 
judged  a  bankrupt ;  and  evidence  was  taken  before  one  of  the  registers 
in  bankruptcy  to  sustain  the  petition.  Haintiff  and  Wilson  authorized 
their  counsel^  to  do  any  act,  or  perform  any  actt  Ol  make  any  agreement 
tafjorther  the  interests  of  their  clients  in  said  litigations,  and  defence  of 
tha  suit  and  proooedinga^  WiUon'a  oounsel  was  thft  diatrint  attnmtT 
^aid  counsel  entered  into  an  agreement  substantially  set  forth  in  a 
memorandum  made  at  the  time  as  follows: —    '  ' 

*'  February  14,  1870. 

^^1.  NickeLson  will  testify  to  all  he  knows  in  bankrupt  case,  in  civil 
case,  and  in  the  criminal  case. 

*^  2.  If  there  is  no  recovery  against  Scott  in  the  civil  action,  there 
shall  be  none  against  N. 

*^3.  The  civil  case  going  to  judgment  against  S.  and  N.,  the  judg- 
ment shall  not  be  enforced  against  N.  for  more  than  $1,000^  and  this 
$1,000  may  be  paid  in  one  of  Wilson's  notes  for  that  sum. 

**  4.  Nickelson  shall  be  given  the  control  for  his  benefit  of  Judgment 
against  Scott  for  whatever  sum  he  has  to  account  for  to  Wilson. 

**  5.  Nickelson  testifying  fully  as  above,  the  counsel  will  reconunend 
noL  pros,  against  Nickelson." 

Mich.  506 ;  Cms  County  Bank  v.  Brickner,  94  Neb.  516 ;  Bamtt  v,  Webet^  125  N.  T. 
18 ;  Portner  v.  Kincbner,  169  Fa.  472,  ace. 
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The  clients  were  not  informed  of  the  fhll  details  of  said  agreement, 
but  plaintiff  followed  the  direction  of  his  counsel,  and  in  pursuance 
of  such  agreement  waived  his  personal  privilege,  and  testified  as  a  wit- 
ness on  behalf  of  Wilson  in  the  civil  case,  and  in  the  bankruptcy  pro- 
ceedings, and  also  on  the  trial  of  said  indictment,  having  been  called  by 
the  district  attorney.  In  the  action  for  damages,  Wilson  recovered  a 
judgment  against  Scott  and  Nickelson  for  the  amount  of  the  notes  upon 
which  plaintiff  paid  $1,000,  but  Wilson  and  defendant  Baker,  his  as- 
signee in  bankruptcy,  refused  to  release  plaintiff  from  the  Judgment^  ot 
to  transfer  an  interest  therein. 

yhe^ court  further  founj  ^^  thf^*^  ^^^  ni^^At  mif]  jn^tfipt  of  the  agreement 
vas  to  '^ti^'^i  fir^hflr*"""*]  ""^  ^^  pww»»>^  o  /iia/*r>wi»i«.ii^i^  ^f  ^  criminid 
pmrrrdingi  pflndiiig  againnt  ^ishslsnn  st  thr  time,  the  agreement  was 
fttit^rg^l  ipto  H^Y  t^^  counsel  as  aforeHaid/*  And^  as  conclusion  of  law, 
*^  t^at  the  agreeirnj^nti  wr"  "0"'-"lt  pLlhlr^^j^^^j^^^-i  void."        "       ' 

C.  D,  Adams^  for  the  appellant. 

Wat8on  M.  Rogers^  for  the  respondents. 

Rapallo,  J.  The  court,  at  Special  Term,  found  that  the  object  and 
intent  of  the  agreement  which  the  plaintiff  seeks  to  enforce  in  this  action 
was  ^^  to  stifle,  embarrass,  and  procure  the  discontinuance  of  the  crimi- 
nal proceedings  pending  against  the  plaintiff."  On  this  ground  it  de- 
cided that  the  agreement  was  against  public  policy  and  void,  and  this 
decision  was  affirmed  by  the  Supreme  Court  at  General  Term. 

The  only  evidence  upon  which  the  finding  was  based  consists  of  the 
^f»^T%  o^oompjpt"  and  the  testimony  of  the  plaintiff's  counsel  as  to  the 
negotiation  of  which  that  agreement  was  the  result  The  plaintiff  claims 
that  this  evidence  is  wholly  insufficient  to  sustain  the  finding,  or,  in  other 
words,  that  the  finding  is  unsupported  by  any  evidence. 

The  feature  of  the  written  agreement  relied  upon  on  the  part  of  the 
defendants,  as  establishing  the  illegal  intent,  is  the  fifth  clause,  which 
provides  that, '^  Nickelson  testifying  fully  as  above,  the  counsel  will 
recommend  noL  proa,  against  Nickelson." 

The  preceding  part  of  the  agreement  referred  to  provided  that  Nick- 
elson should  testify  to  all  he  knew  in  the  bankrupt  case,  the  civil  case, 
and  the  criminal  case.  The  performance  of  this  agreement  involved  a 
waiver  by  Nickelson  of  his  personal  privilege  of  declining  to  answer 
questions,  his  answers  to  which  might  tend  to  criminate  him ;  and  this 
waiver  constituted  the  consideration  for  the  whole  agreement.  There 
was  nothing  in  the  written  agreement  engaging  the  prosecutor  to  for- 
bear bringing  the  indictment  to  trial  against  both  of  the  accused,  to 
withhold  or  suppress  any  evidence  against  the  plaintiff,  nor  to  interfere 
with  the  course  of  justice  in  any  way.  So  far  as  can  be  gathered  from 
the  written  agreement  the  object  of  the  prosecutor  was  to  obtain  evi- 
aence  upon  which  one,  at  least,  of  the  accused  might  be  convicted.  The 
disposition  of  the  other  was  id^  left  to  the  discretion  of  the  court,  and 
to  depend  upon  the  frankness  with  which  he  should  testify.  The  prose- 
cutor, who  knew  the  facts  as  well  as  the  accused,  was  competent  to 
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determine  whether  or  not  the  testimony  of  the  plaintiff  wms  Ml  and 
true ;  and  if  bo,  he  agreed  to  intercede  with  the  court  for  his  diachaiige. 
On  this  assurance  the  {^aintiff  consented  to  incur  the  hazard  of  a  fuU 
disclosure.  Nothing  more  can  be  spelled  out  of  the  written  agreement 
The  inference  that  indirect  means  or  any  others  than  those  expressed 
in  the  agreement  were  to  be  employed  to  procure  the  dischaige  of  the 
plaintifE;  or  to  stifle  or  embarrass  the  prosecution  against  him,  seems  to 
ns  unwarranted  and  illegitimate. 

The  testimony  of  Mr.  Starbuck,  who  was  counsel  for  the  plaintiff  and 
made  the  agreement  in  his  behalf,  adds  no  force  to  the  defendant's  pod- 
tion.  His  object,  undoubtedly,  was  —  and  in  this  he  only  performed 
his  duty  to  bis  client — to  secure  to  him  by  fair  and  legal  means,  and 
with  the  approval  of  the  court,  immunity  ftom  his  offence,  if  he  had 
committed  one,  in  consideration  of  his  making  full  disclosure.  The 
testimony  of  Mr.  Starbuck,  giving  to  it  all  the  effect  claimed  by  the  de- 
fendants, amounts  to  nothing  more  than  that,  as  a  condition  for  agree- 
ing to  advise  bis  client  to  expose  himself  to  the  peril  of  waiving  his 
privilege  and  testifying  to  matters  by  which  he  might  criminate  himself, 
he  exacted  the  promise  of  his  adversary  that  if,  under  the  advice  of 
him,  Starbuck,  Nickelson  should  thus  waive  his  privilege  and  state  the 
whole  truth,  the  counsel  of  the  prosecutor  would  unite  with  him.  Star- 
buck,  in  a  recommendation  to  the  court  that  a  nolle  prosequi  be  entered 
against  Nickelson.  It  also  appears  fVom  the  testimony  of  Mr.  Star- 
buck  that  the  plaintiff  was  not  even  informed  of  the  arrangement,  bat 
placed  his  case  in  the  hands  of  Mr.  Starbuck,  agreeing  to  do  whatever 
he  should  advise,  without  asking  any  questions ;  and  that  when  he  gave 
his  evidence  he  did  not  even  know  of  the  agreement  to  recommend  a 
nolle  prosequi.  The  counsel  for  the  prosecutor  was  also  district  attor- 
ney of  the  county. 

It  cannot  Justly  be  deduced  &asLJthi.9  Stfttfimenttbat  anj  means  were 
agreeTlo  ^e  employed  to  obtain  the  discharge  of  Nickelson  other  tEan 
by  openly,  and  in  accordance  with  the  well  known  and  established  prac- 
tice prevailing  in  courts  Of  criminal  JuriBdictfon,  tnroklng  the  action  of 
tl\e  court  iu  Cavor  of  an  accomplice  or  co-defendaut  in  a  criminallntlTcl- 
ment,  of  whose  testimony  the  government  avails  itself  for  the  purpose 
of  securing  the  conviction  of  his  confederate  in  the  same  crime.      "  "* 

The  promised  interposition  in  belialf  of  the  ~plaTnti?~wair upon  the 
condition  that  he  should  testify  to  all  he  knew.  The  arrangement  had 
not  in  view  the  suppression  of  any  evidence,  but  rather  the  eliciting  of 
the  truth;  and  the  recommendation  which  the  prosecutor  agreed  to 
give  if  the  plaintiff  should  testify  fully  was  simply  that  the  course  which 
was  usual  in  such  cases  should  be  pursued.  The  plaintiff  could  not  be 
called  as  a  witness  on  the  trial  of  the  indictment  except  with  the  assent 
of  the  district  attorney,  and  it  was  even  then  discretionary  with  the 
court  whether  or  not  to  admit  him  to  testify.  If  he  appeared  to  be  the 
principal  offender  he  would  be  rejected.  If  the  court  admitted  him,  and 
be  testified  fully  and  candidly,  there  was  an  implied  promise  of  imrnu* 
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Dity  on  the  part  of  the  government.  People  v.  Whipple,  9  Cow.  713, 
716.  Where  the  State  desires  to  call  as  a  witness  one  of  several  de- 
fendants, jointly  indicted  and  tried,  this  can  be  done  only  by  discharg- 
ing tlie  witness  from  the  record,  as  by  the  entry  of  a  noUe  prosequi^ 
etc.  1  Greenl.  Ev.  §  363.  If  an  accomplice  l>e  admitted  to  testify, 
and  appears  to  have  acted  in  good  faith  in  giving  testimony,  the  gov- 
ernment is  bound  in  honor  to  discharge  him.  U.  S.  v.  Lee,  4  McLean, 
103.  The  English  practice  under  such  circumstances  is,  when  the  wit- 
ness makes  a  clean  breast,  to  grant  a  pardon.  The  admission  of  accom- 
plices as  witnesses  for  the  government  is  Justified  by  the  necessitj'  of 
the  case,  it  being  often  impossible  to  bring  the  principal  to  justice  with- 
out them.  1  Greenl.  Ev.  §  411.  It  is  difficult  to  see  how  an  arrange- 
ment for  obtaining  evidence  of  this  description,  on  the  usual  terms,  and 
subject  to  the  control  of  the  public  prosecutor  and  of  the  court,  can  be 
violative  of  any  rule  of  public  policy.  In  my  judgment,  public  policy 
requires  that  good  faith  be  observed  with  persons  charged  with  crime, 
who  are  induced  to  testify  under  such  circumstances. 

The  cases  relied  upon  on  the  part  of  the  defence  are  of  a  totally  dif- 
ferent character ;  they  are  cases  of  agreements  between  the  criminal 
and  the  prosecutor,  whereby,  in  consideration  of  some  compensation  or 
reward  given  by  the  criminal,  the  prosecutor  agrees  to  forbear  the  pros- 
ecution, or  to  suppress  or  destroy  evidence  which  might  lead  to  a  con- 
viction. The  statutes  against  compounding  felonies  and  misdemeanors 
point  out  very  distinctly  the  character  of  that  offence.  2  R.  S.  689, 
§§  17, 18 ;  692,  §  12.  They  prohibit  the  taking  of  any  money,  property, 
gratuitVt  or  reward,  or  any  engagement  or  promise  therefor,  upon  any 
agreement  pr  ^yB^^y^afiinHin^rj^n  compound  or  conceal  a  crime,  altslain 
from  prosecutingjor  withhold  evidence.  These  are  the  "acts  bv  which 
the  course  of  justice  may  be  interfered  with  and  prosecutions  may  be 
stifled  or  embarrassed.  And  in  all  the  cases  which  have  been  cited 
some  of  these  vicious  elements  existed  and  appeared.  In  the  often 
dted  case  of  Collins  v,  Blantem,  2  Wilson,  343,  349,  a  promissory 
note  was  given  by  a  friend  of  the  accused  in  consideration  of  the  agree- 
ment of  the  prosecutor  not  to  appear  and  give  evidence  on  a  charge  of 
perjury,  and  a  bond  of  indemnity  against  the  note  was  held  void.  In 
The  Steuben  County  Bank  v.  Mathewson,  5  Hill,  249,  251,  the  bond 
sued  upon  had  been  given  upon  an  agreement  that  the  bank  should 
surrender  up  a  note  alleged  to  be  forged,  and  should  not  make  a  crimi- 
nal charge  for  foi^ng  the  note  or  obtaining  the  money  thereon.  In 
Porter  v.  Havens,  37  Barb.  343,  the  notes  in  suit  were  executed  by 
one  Havens,  against  whom  criminal  proceedings  were  pending,  and 
were  placed  in  the  hands  of  a  third  party  to  be  delivered  to  Barron,  the 
payee,  when  the  criminal  proceedings  against  Havens  should  be  ^^  dis- 
continued and  ended ; "  and  upon  the  further  condition  that  Barron,  the 
payee,  should  not  arrest  Havens  or  cause  him  to  be  arrested  on  any 
process  whatever,  but  should  cease  all  proceedings  against  him.  The 
plain  intent  of  this  agreement  was  to  suppress  the  criminal  prosecu- 
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tlons.  In  Condennan  v.  Hides,  3  Lans.  108,  the  note  was  given  to 
obtain  the  release  of  the  maker,  and  the  termination  of  criminal  pro* 
ceedings  for  false  pretences,  pending  against  him,  bat  without  the  ap- 
proval of  the  court  or  magistrate,  as  provided  in  2  Revised  Statutes,  page 
780,  section  66,  etc. 

But  the  present  case  exhibits  no  such  elements ;  thjeaQgement  looked 
not  to  an  abapJorimcnt  of  the  prb8ecution,^ut  to  bringing  the  inflict' 
ment  to  trial  j  jiot  to  the  withholding  of  evidence,  but  to  the^yirociITtflg; 
it ;  not  to  any  secret  effofrtcTBhleld  the  plaintiff,  "but  to  an  open  appli- 
cation  to  receive  him  as  State's  evidence,  with  the  consequences  which 
usually  follow. 

A  further  ground  for  sustaining  the  validity  of  the  agreement  is  to  be 
found  in  the  provisions  of  the  Revised  Statutes  which  permit  the  com- 
pounding, by  leave  of  the  court,  of  misdemeanors  for  which  the  injured 
party  has  a  remedy  by  civil  action.  2  R.  S.  730,  §§  66,  67,  68. 
These  provisions  permit  the  court  before  whom  the  indictment  is  pend- 
ing to  exercise,  in  its  discretion,  the  power  of  ordering  a  perpetual  stay 
of  the  prosecution,  on  the  injured  partj'  appearing  and  acknowledging 
satisfaction,  and  on  the  payment  of  costs.  In  the  present  case  the 
charge  was  false  pretences,  by  which  the  prosecutor  had  sustained 
pecuniary  damages.  This  offence  has  been  held  to  amount,  not  to  a 
felony,  but  merely  to  a  misdemeanor  (Fassett  v.  Smith,  23  N.  T.,  252), 
and  therefore  falls  within  the  provisions  of  the  statute.  The  prosecutor 
might,  therefore,  lawfully  have  agreed  to  appear  before  the  court  and 
invoke  its  action  under  the  statute  referred  to.  That  course  was  not 
pursued,  and  therefore  the  statute  cited  has  not,  perhaps,  a  direct  bear- 
ing upon  this  case,  but  it  affords  some  indication  of  the  policy  of  the  law 
upon  the  subject  under  consideration. 

The  whole  point  of  the  case  lies  in  this :  An  agreement  to  cripple, 
stifle,  or  embarrass  a  prosecution  for  a  criminal  offence,  by  destroying 
or  withholding  evidence,  suppressing  fkcts,  or  other  acts  of  that  char- 
acter, is  against  public  policy,  and  void.  In  such  cases  the  parties  take 
the  responsibility  of  interfering  with,  and  by  secret  or  indirect  means, 
frustrating  the  administration  of  justice.  6u$  an  agreement  to  lay  the 
whole  facts  before  the  court,  ai^d  to.  leave  i)  JQ-W^^  ^''^  PT<>miRA  QfjLhfl 
discretionary  powers  vested  igijt  by  liiViis  not  ipjtself  wrong,  and  is 
not  rendered  illegal  even  by  a  stipulation  on  the  part  of  a  prosecutor  to 
exert  such  legitimate  influence  as  his  position  gives  him  in  favor  of  the 
extension  of  mercy  to  a  guilty  party. 

Some  other  points  have  been  suggested  on  the  part  of  the  defence 
which  merit  observation.  The  argument  that  the  plaintiff's  agreement 
to  testify  was  not  a  sufficient  consideration  for  the  defendant's  engage- 
ment has  been  already  met  The  plaintiff  was  privileged  against 
criminating  himself,  and  the  waiver  of  this  privilege  constituted  a 
consideration. 

But  it  is  fhrther  urged  that  any  agreement  to  give  testimony  in  con- 
sideration of  a  reward  is  against  public  policy,  having  a  tendency  to 
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Induce  the  commission  of  the  crime  of  perjury ;  and  in  a  wefl  considered 
case  (Pollak  v.  Gregory,  9  Bosw.  116)  it  was  held  that  an  agreement 
to  pay  a  witness  for  testifying,  on  condition  that  his  evidence  should 
lead  to  a  result  favorable  to  the  party  calling  him,  was  illegal  and  void. 
But  the  evil  of  such  an  agreement  consists  in  the  condition,  which  holds 
out  to  the  witness  the  temptation  of  falsifying  his  testimony,  so  as  to 
produce  the  result  upon  which  his  compensation  is  to  depend.  Where 
the  witness  simply  consents  to  make  a  disclosure  of  the  truth,  and, 
as  in  the  present  case,  he  has  no  inducement  to  produce  any  special 
result,  the  mischief  is  not  apparent  In  Yeatman  t;.  Dempsey,  7  C.  B. 
[n.  s.]  628,  an  agreement  to  testify,  divested  of  snch  a  condition, 
was  sustained ;  and  also  in  Webb  v.  Page,  1  C.  &  E.  28,  in  the  case 
of  an  expert. 

The  defendant  deemed  the  testimony  of  the  plaintiff  essential  to 
enable  him  to  recover  the  judgment  in  question.  It  is  conceded  and 
found  that  the  plaintiff  performed  his  part  of  the  agreement ;  and  it  is 
fairly  presumable  that  the  judgment  was  obtained  by  means  of  his  testi- 
mony. It  would  be  exceedingly  unjust  to  enforce  ft^t  i"^gmpnt  "g^^^"*** 
him  underline  circumstances. 

T^e  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 


rs^rrars*/ 


Church,  Cb.  J.,  Allbn,  and  Foloeb,  JJ.,  concnr. 
Gboveb,  Andbews,  and  Millss,  JJ.,  dissent 

Judgment  reversed} 


(e)  AoBBsmirTs  to  Sttbmit  to  ▲  SPBcinsD  Tribuhal. 

ALEXANDER  SCOTT  v.   GEORGE  AVERT. 

Ik  thb  House  op  Lobds,  June  25,  Jult  9,  1855,  Mat  19, 

JuLT  10,  1856. 

[Reported  in  5  House  ofjjgrde  Caeee,  811.] 

Action  on  three  policies  of  insurance  effected  on  the  ship  **  Alex- 
ander,"  valued  at  £2400,  in  three  assurance  companies,  of  which  both 
the  plaintiff  and  defendant  were  members.  It  will  be  sufficient  to  refer 
to  the  first  only.  The  declaration,  after  stating  in  the  usual  form  the 
making  of  the  policy,  alleged  that  it  was  mutually  agreed  that  all  rules 
and  regulations  of  the  association  should  be  binding  on  the  assurers 
and  assured,  as  if  they  were  inserted  in  the  policy  and  formed  part 
thereof,  and  that  the  said  rules  and  regulations,  so  far  as  they  relate 
to  the  plaintiff's  claim,  are  as  follows:  ^'That  any  member  who  shall 
prove  to  the  committee  of  the  said  association  that  his  ship  is  lost,  will 
be  entitled  (at  the  expiration  of  two  months  fh>m  the  date  of  the  first 

^  Bogen  p.  Hill,  22  B.  L  496,  ooe. 
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quarterly  aetttement)  to  part  payment  for  the  same,  bat  in  no  case  to 
exceed  £80  per  cent  on  the  sum  insured,  until  a  final  account  of  the 
proceeds  of  the  sale  of  the  materials  is  furnished  to  tlie  underwriters. 
That  the  sum  to  be  paid  by  this  association  to  any  suffering  member 
for  any  loss  or  damage  shaJl,  in  the  first  instance,  be  ascertained  and 
settled  by  the  committee ;  and  the  suffering  member,  if  he  agrees  to 
accept  such  sum  in  full  satisfaction  of  his  claim,  shall  be  entitled  to 
demand  and  sue  for  the  same  as  soon  as  the  amount  to  be  paid  has 
been  so  ascertained  and  settled,  but  not  before,  which  can  only  be 
claimed  according  to  the  customary  mode  of  payment  in  use  by  the 
society/'  The  declaration  then  alleged  that  the  plaintiff  '^  has  per- 
formed all  the  conditions  and  things  on  his  part  by  the  said  contract, 
policy,  rules,  and  regulations  to  be  performed ;  but  that  although  he 
has  always  been  ready  and  willing  that  such  loss  should  be  ascertained 
and  settled  by  the  said  committee  according  to  the  rules  of  the  said 
association  of  which  the  defendant  had  notice ;  and  although  the  plain- 
tiff has  requested  the  defendant  and  the  said  committee  so  to  ascertain 
the  said  loss,  and  although  a  reasonable  time  for  them  so  to  do  lapsed 
before  the  commencement  of  this  suit,  yet  the  said  committee  has 
refused  and  neglected  so  to  do ;  and  although  two  months  have  expired 
since  the  date  of  the  first  quarterly  settlement  of  the  said  association 
which  occurred  next  after  the  said  committee  had  notice  of  the  said 
loss ;  and  although  a  final  account  of  the  proceeds  of  the  sale  of  the 
materials  of  the  said  ship  was  furnished  to  the  underwriters  of  the 
BBid  policy,  in  accordance  with  the  said  rules,  long  before  the  com- 
mencement of  this  suit ;  and  although  a  reasonable  time  for  the  defend- 
ant and  the  said  committee  to  pay  the  said  loss  elapsed  before  the 
commencement  of  this  suit,  yet  neither  the  defendant  nor  the  said 
committee  has  paid  such  loss,  or  any  part  thereof." 

The  defendant  pleaded  several  pleas,  but  the  only  pleas  material  to 
the  case  of  this  policy  are  the  fifth  and  sixth. 

The  fifth  plea  stated  that  one  of  the  rules  and  regulations  of  the 
Newcastle  A  1  Insurance  Association  is  as  follows:  ^'  25.  That  the 
sum  to  be  paid  by  this  association  to  any  suffering  member,  for  any 
loss  or  damage,  shall  in  the  first  instance  be  ascertained  and  settled  by 
the  committee,  and  the  suffering  member,  if  he  agrees  to  accept  sudi 
sum  in  full  satisfaction  of  his  claim,  shall  be  entitled  to  demand  and 
sue  for  the  same  as  soon  as  the  amount  to  be  paid  has  been  so  ascer- 
tained and  settled,  but  not  before,  which  can  only  be  claimed  according 
to  the  customary  mode  of  payment  in  use  by  the  society.  And  if  a 
difference  shall  arise  between  the  committee  and  any  suffering  member, 
relative  to  the  settling  any  loss  or  damage,  or  to  a  claim  for  average, 
or  any  other  matter  relating  to  the  insurance,  in  such  case  the  member 
dissatisfied  shall  select  one  arbitrator  on  his  or  her  behalf,  and  the 
committee  shall  select  another.  And  if  the  committee  refuse  for  four- 
teen days  to  make  such  selection,  the  suffering  member  shall  select  two^ 
and  in  either  case  the  two  selected  shall  forthwith  select  a  third,  which 


8E0T.  m.]  800TT  V.  AVERT.  457 

three  arbitrators,  or  any  two  of  them,  shall  decide  upon  the  claims  and 
matters  in  dispute,  according  to  the  rules  and  customs  of  the  club,  to 
be  proved  on  oath  by  the  secretary."  ^'  And  in  all  cases  where  arbi* 
tration  is  resorted  to,  the  settlement  of  the  committee  to  be  wholly 
rescinded,  and  the  statement  begun  de  novo.  Provided  always  (and  it 
is  hereby  expressly  declared  to  be  a  part  of  the  contract  of  insurance 
between  the  members  of  this  association),  that  no  member  who  refuses 
to  accept  the  amount  of  any  loss  as  settled  by  the  committee  herein- 
before specified,  in  fhll  satisfaction  of  such  loss,  shall  be  entitled  to 
maintain  any  action  at  law,  or  suit  in  equity,  on  his  policy,  until  the 
matters  in  dispute  shall  have  been  referred  to,  and  decided  by,  arbitra- 
tors, appointed  as  hereinbefore  specified ;  and  then  only  for  such  sum 
as  the  said  arbitrators  shall  award.  And  the  obtaining  the  decision  of 
soch  arbitrators  on  the  matters  and  claims  in  dispute  is  hereby  declared 
to  be  a  condition  precedent  to  the  right  of  any  member  to  maintain  any 
such  action  or  suit" 

The  plea  then  stated  that ''  the  said  committee,  in  pursuance  of  the 
said  rule,  proceeded  to  ascertain  and  settle  the  said  loss,  but  before 
they  had  ascertained  or  settled  it  a  difference  and  dispute  arose,  which 
has  ever  since  existed  between  the  said  committee  and  the  said  plaintiff, 
relating  to  the  said  insurance,  to  wit,  as  to  the  extent  of  the  said  loss, 
and  as  to  the  repairs  done  to  the  said  ship,  and  as  to  the  sum  to  be 
paid  by  the  said  association  to  the  plaintiff  in  respect  of  such  loss ;  by 
reason  and  means  and  in  consequence  of  which  difference  and  dispute 
the  said  loss  never  has  been  ascertained  or  settled  by  the  said  com- 
mittee." Averment  of  readiness  and  willingness  by  the  committee  to 
xefer,  and  the  refhsal  of  the  plaintiff  so  to  do;  ^^  and  the  matters 
of  the  said  difference  and  dispute  have  not  nor  has  any  of  them 
been  referred  to  arbitrators  or  decided,  nor  has  the  said  loss  been 
ascertained  or  settled  by  arbitrators,  as  by  the  said  rule  is  in  such  case 
required." 

The  sixth  plea  stated  ''  that  the  said  committee  did  not  refuse  or 
neglect  to  ascertain  the  said  loss  as  alleged,  but,  on  the  contrary,  the 
defendant  says  that  the  committee  did  within  a  reasonable  time  in  that 
behalf,  and  before  the  commencement  of  this  action,  ascertain  and 
settle  the  sum  to  be  paid  by  the  said  association  to  the  plaintiff  for  the 
said  loss,  as  the  plaintiff  well  knew ;  but  the  plaintiff  was  dissatisfied 
with  the  settlement  so  made  by  the  said  committee,  and  declined  to 
accept  the  sum  at  which  they  so  ascertained  and  settled  the  said  loss ; 
and  thereupon  a  difference  and  dispute  arose,  which  has  ever  since 
existed  between  the  said  committee  and  the  said  plaintiff,  relating  to 
the  said  insurance,  to  wit,  as  to  the  extent  of  the  said  loss,  and  'as  to 
the  sum  to  be  paid  by  the  said  association  to  the  plaintiff  in  respect  of 
such  loss."  The  plea  then  allied  that  the  rule  set  out  in  the  fifth  plea 
was  binding  on  tiie  plaintiff  and  defendant,  and  stated,  as  before,  that 
the  defendant  and  the  committee  were  willing  to  refer,  but  this  the 
plaintiff  reftised,  etc. 
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Demurrer  and  joinder.  Upon  the  argament  of  the  demurrers  at  the 
sittings  after  Hilary  Term,  1858,  the  Court  of  Exchequer  gave  judg- 
ment for  the  plaintiff  in  error. 

On  error  brought  the  Court  of  Exchequer  Chamber  reyersed  that 
judgment,  and  gave  judgment  for  the  defendant  in  error.  This  writ  of 
error  was  thereupon  brought 

The  judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Baron 
Alderson,  Mr.  Justice  Coleridge,  Mr.  Justice  Maule,  Mr.  Justice  Cress- 
well,  Mr.  Justice  Wightman,  Mr.  Justice  Erie,  Mr.  Justice  Williams, 
Mr.  Baron  Martin,  Mr.  Justice  Crompton,  and  Mr.  Justice  Crowder 
attended. 

Mr.  Atherton  and  Mr.  C.  E,  PoUocJc  for  the  plaintiff  in  error. 

Mr.  BramweU  and  Mr.  Manistyy  for  the  defendant  in  error. 

The  following  question  was  put  to  the  judges :  ^*  Whether,  looking  at 
the  record  in  this  case  the  judgment  ought  to  be  given  for  the  plaintiff 
in  error  or  for  the  defendant  in  error." 

The  Lord  Chancellor,  after  stating  the  nature  of  the  action  and 
the  pleadings,  said :  This  question  appears  to  me  to  be  one  merely  of 
construction  of  the  policy.  For  there  is  no  doubt  of  the  general  prin- 
ciple which  was  argued  at  your  Lordships'  bar,  that  parties  cannot  by 
contract  oust  the  ordinary  courts  of  their  jurisdiction.  That  has  been 
decided  in  many  cases.  Perhaps  the  first  case  I  need  refer  to  was  a  case 
decided  about  a  century  ago,  —  Kill  v.  HoUister,  1  Wils.  p.  129.  That 
was  an  action  on  a  policy  of  insurance,  in  which  there  was  a  clause 
that  in  case  of  any  loss  or  dispute  it  should  be  referred  to  arbitration. 
It  was  decided  that  there  an  action  would  lie,  although  there  had  been 
no  reference  to  arbitration. 

Then,  after  the  lapse  of  about  half  a  century,  occurred  a  case  before 
Lord  Eenyon,  and  f^om  the  language  that  fell  from  that  learned  judge, 
many  other  cases  had  probably  been  decided  which  are  not  reported ; 
but  in  the  time  of  Lord  Eenyon  occurred  the  case  which  is  considered 
the  leading  case  upon  this  subject,  the  case  of  Thompson  v.  Chamock, 
8  T.  R.  139.  This  was  an  action  upon  a  charter-party,  in  which  there 
was  a  stipulation  that  if  any  difference  should  arise  it  should  be 
referred  to  arbitration.  That  clause  was  pleaded  in  bar  to  the  action 
which  had  been  brought  upon  a  breach  of  the  covenant,  with  an  aver- 
ment that  the  defendant  had  been  and  always  was  ready  to  refer  the 
matter  to  arbitration.  That  was  held  to  be  a  bad  plea,  upon  the  ground 
that  a  right  of  action  had  accrued,  and  that  the  fact  that  the  parties 
had  agreed  that  the  matter  should  be  settled  by  arbitration  did  not 
oust  the  jurisdiction  of  the  courts. 

Just  about  the  same  time  occurred  a  case  in  the  Court  of  Common 
Pleas,  when  that  court  was  presided  over  by  Lord  Eldon,  the  case  of 
Tattersall  v.  Groote,  2  R  <fe  P.  131.  That  was  an  action  by  the  ad- 
ministratrix of  a  deceased  partner  against  a  surviving  partner,  for  not 
naming  an  arbitrator,  pursuant  to  a  covenant  in  the  deed  of  partner- 
ship.   To  that  action  there  was  a  demurrer,  and  the  demurrer  was 
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allowed.  But-  that  case,  I  think,  can  afford  very  little  authority  in  the 
present  action,  or  in  actions  similar  to  the  present,  because  there  the 
covenant  was  only  that  if  any  dispute  arose  between  the  partners,  they 
would  name  an  arbitrator.  One  of  the  partners  died,  and  his  adminis- 
tratrix brought  an  action,  and  Lord  Eldon  pointed  out  that  the  cove- 
nant did  not  apply  to  a  case  where  one  of  the  partners  was  dead,  and 
an  action  was  brought  by  his  representatives.  Therefore,  in  truth,  that 
amounts  to  no  decision  whatever  upon  the  general  question. 

There  was  then  a  case  before  Sir  Lloyd  Eenyon  at  the  Rolls,  of 
Half  hide  v.  Penning,  2  Brown,  C.  C.  836,  in  which  he  held  a  different 
doctrine.  That  was  a  bill  for  an  account  of  partnership  transactions. 
The  plea  to  that  bill  was,  that  the  articles  contained  an  agreement  that 
any  difference  which  should  arise  should  be  settled  by  arbitration ;  and 
the  Master  of  the  Rolls  allowed  that  plea.  But  I  think  that  case  cannot 
be  relied  upon,  because  it  has  been  universally  treated  as  having  pro- 
ceeded upon  an  erroneous  principle.  There  is  no  doubt  that  where  a 
right  of  action  has  accrued,  parties  cannot  b}*^  contract  say  that  there 
shall  not  be  jurisdiction  to  enforce  damages  in  respect  of  that  right  of 
action.  Now  this  doctrine  depends  upon  the  general  policy  of  the  law, 
that  parties  cannot  enter  into  a  contract  which  gives  rise  to  a  right  of 
action  for  the  breach  of  it,  and  then  withdraw  such  a  case  from  the 
jurisdiction  of  the  ordinary  tribunals.  But  surely  there  can  be  no 
principle  or  policy  of  the  law  which  prevents  parties  from  entering  into 
such  a  contract  as  that  no  breach  shall  occur  until  after  a  reference  has 
been  made  to  arbitration.  It  appears  to  me  that  in  such  cases  as  that, 
the  policy  of  the  law  is  left  untouched. 

And  that,  I  take  it,  is  what  was  alluded  to  by  Lord  Hardwicke,  in 
the  case  of  Wellington  v.  Mackintosh,  2  Atk.  569,  which  was  this :  The 
articles  of  partnership  in  that  case  contained  a  covenant  that  any  dis- 
pute should  be  referred.  A  bill  was  filed  by  one  of  the  partners,  and  a 
plea  set  up  that  covenant  to  i*efer  as  a  bar  to  the  bill.  Lord  Hardwicke 
overruled  the  plea,  but  said  that  the  parties  might  have  so  framed  the 
deed  as  to  oust  the  jurisdiction  of  the  court.  I  take  it  that  what  Lord 
Hardwicke  meant  was,  that  the  parties  might  have  so  framed  the  stipu- 
lations amongst  themselves  that  no  right  of  action  or  right  of  suit 
should  arise  until  a  reference  had  been  previously  made  to  arbitration. 
I  think  it  may  be  illustrated  thus :  If  I  covenant  with  A.  to  do  particu- 
ular  acts,  and  it  is  also  covenanted  between  us  that  any  question  that 
may  arise  as  to  the  breach  of  the  covenants  shall  be  referred  to  arbi- 
tration, that  latter  covenant  does  not  prevent  the  covenantee  from 
bringing  an  action.  A  right  of  action  has  accrued,  and  it  would  be 
against  the  policy  of  the  law  to  give  effect  to  an  agreement  that  such 
a  right  should  not  be  enforced  through  the  medium  of  the  ordinary 
tribunals.  But  if  I  covenant  with  A.  B.  that  if  I  do  or  omit  to  do  a 
certain  act,  then  I  will  pay  to  him  such  a  sum  as  J.  S.  shall  award  as 
the  amount  of  damage  sustained  by  him,  then,  until  J.  S.  has  made  his 
award,  and  I  have  omitted  to  pay  the  sum  awarded,  my  covenant  baa 
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not  been  broken,  and  no  right  of  action  has  arisen.  The  policy  of  the 
law  does  not  prevent  parties  from  so  contracting.  And  the  qaestion  is 
here,  what  is  the  contract?  Does  any  right  of  action  exist  antil  the 
amount  of  damage  has  been  ascertained  in  the  specified  mode?  I  think 
clearly  not.  The  stipulation  here  is,  that  the  sum  to  be  paid  to  the 
suffering  member  shall  be  settled  by  the  committee.  Certain  proceed- 
ings are  provided  to  obtain  the  decision  of  arbitrators,  and  there  is  this 
express  stipulation,  that  ^'  the  obtaining  the  decision  of  such  arbitrators 
on  the  matters  and  claims  in  dispute  is  hereby  declared  to  be  a  condi- 
tion precedent  to  the  right  of  any  member  to  maintain  any  such  actioiL 
or  suit" 

That  the  meaning  of  the  parties  therefore  was,  that  the  sum  to  be 
recovered  should  be  only  such  a  sum  as,  if  not  agreed  upon  in  the  first 
instance  between  the  committee  and  the  suffering  member,  should  be 
decided  by  arbitration,  and  that  the  sum  so  ascertained  by  arbitration, 
and  no  other,  should  be  the  sum  to  be  recovered,  appears  to  me  to  be 
clear  beyond  all  possibility  of  controversy.  And  if  that  was  their 
meaning,  the  circumstance  that  they  have  not  stated  that  meaning  in 
the  clearest  terms,  or  in  the  most  artistic  form,  is  a  matter  utterly 
unimportant  What  the  court  below  had  to  do  was  to  ascertain  what 
the  meaning  of  the  parties  was  as  deduced  from  the  language  they  have 
used.  It  appears  to  me  perfectly  clear  that  the  language  used  indicates 
this  to  have  been  their  intention :  that,  supposing  there  was  a  diffe^ 
ence  between  the  person  who  had  suffered  loss  or  damage  and  the 
committee  as  to  what  amount  he  should  recover,  that  was  to  be  ascer- 
tained in  a  particular  mode,  and  that  until  that  mode  had  been  adopted, 
and  the  amount  asoertained  according  to  that  mode,  no  right  of  action 
should  exist.  In  other  words,  that  the  right  of  action  should  be, 
not  for  what  a  jury  should  say  was  the  amount  of  the  loss,  but  for  what 
the  persons  designated  in  that  particular  form  of  agreement  should  so 
say. 

It  was  argued  that  here  the  arbitrators  were  to  decide,  not  the  mere 
amount,  but  other  matters,  as,  for  instance,  what  average  was  to  be 
allowed,  whether  there  had  been  a  loss,  and  a  variety  of  other  matters 
which  were  ingeniously  suggested  at  your  Lordships*  bar.  In  the  first 
place,  if  that  had  been  so,  it  would  not  necessarily  change  my  view  of 
the  case.  I  am  not  at  all  clear  that  it  is  not  so.  I  observe  the  learned 
Judges  differed  about  that.  I  do  not  think  it  necessary  to  go  into  that, 
because  I  am  quite  prepared  to  say  that,  in  my  view  of  the  case,  that 
makes  no  difference  at  all.  If,  in  consideration  of  a  sum  of  money  paid 
to  me  by  A.  B.,  I  agree  with  him  that,  in  case  J.  S.  should  decide  that 
A.  B.  had  fulfilled  certain  conditions,  and  had  sustained  certain  damage, 
and  J.  S.  should  make  his  award  accordingly,  I  would  pay  to  A.  B.  the 
sum  so  ascertained  and  awarded,  no  right  of  action  would  exist  until 
J.  S.  had  made  his  award. 

I  do  not  go  into  the  question,  therefore,  whether  in  this  case,  accord- 
ing to  the  true  construction  of  the  contract,  the  amount  of  damage  alone 
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is  to  be  ascertained,  because,  in  my  yiew  of  the  case,  the  principle  goes 
mach  further.  It  appears  to  me  perfectly  clear  that  until  the  award 
was  made,  no  right  of  action  accrued,  and  consequently  the  judgment 
of  the  court  below,  reversing  the  judgment  of  the  Court  of  Exchequer, 
and  allowing  the  plea,  was  a  perfectly  correct  judgment 

Your  Lordships  have  had  the  benefit  of  the  attendance  of  the  learned 
Judges  on  the  argument  in  this  case.  They  have  differed  in  their 
opinion  upon  it ;  there  was  a  majority,  but  a  bare  majority,  in  favor  of 
the  view  which  I  have  taken  of  this  case.  Whichever  way  the  pre- 
ponderance of  opinion  among  the  learned  judges  may  be,  and  however 
great  it  may  be  either  way,  of  course  the  ultimate  decision  rests  with 
your  Lordships ;  but  it  is  always  satisfactory  to  1  now  that  the  view 
taken  by  your  Lordships  is  in  concurrence  with  the  opinion  of  the 
learned  judges.  Here  it  is  in  concurrence  with  the  opinion  of  a 
majority,  though  but  a  slender  majority.  However,  I  entirely  agree 
with  the  majority ;  and  I  therefore  humbly  move  your  Lordships  that 
the  judgment  below  be  affirmed,  and  that  Judgment  be  given  for  the 
defendant  in  error,  with  costs.^ 

^  Justices  CoLBBiDoa,  Cbbsswsll,  Wiohtman,  and  Cbowdxb,  in  answer  to  the 
inquiry  of  the  Lords,  deUyered  opinions  in  favor  of  the  defendant  in  error.  Jnstioe 
Cbomptok  and  Babons  Aldbbsoh  and  Mabtut  delirered  contrary  opinions.  Loxd 
Campbbll  deliyered  an  opinion  concnrring  with  the  Lobd  Changbllob. 

In  Yiney  v.  Bignold,  SO  Q.  B.  D.  172,  Wills,  J.,  said:  "The  principle  on  which 
cases  snch  as  the  present  onght  to  be  decided  is  yery  clear,  and  it  is  this.  The  oonrt 
most  look  and  see  what  the  coTenant  is.  If  there  is  a  covenant  to  pay  the  amoant  of 
the  loss,  accompanied  by  a  collateral  provision  that  the  amount  shall  be  ascertained 
by  arbitration,  snch  arbitration  is  not  a  condition  precedent  to  the  maintenance  of  an 
action  on  the  covenant;  bnt  if  the  parties  have  covenanted  that  the  liability  is  only  to 
arise  after  the  amount  has  been  adjosted  by  arbitration,  then  snch  adjustment  is  a 
condition  precedent  to  the  right  to  recover."  Elliott  v.  Royal  Ex.  Ass.,  L.  R. 
9  Ex.  S37 ;  Dawson  v.  Fitsgerald,  1  Ex.  D.  257 ;  Collins  v,  Locke,  4  A.  C.  674 ;  Bab- 
bsge  9.  Conlbnm,  9  Q.  B.  D.  235;  Caledonian  Ins.  Co.  v.  Qilmoor,  [1893]  A.  C.  85 ; 
Trainer  v.  Phoenix  Fire  Ass.  Co.,  65  L.  T.  825 ;  Manchester  Ship  Canal  Co.  v.  Pearson^ 
[1900]  2  Q.  B.  606 ;  Spnrrier  v.  La  Cloche,  [1902]  A.  C.  446  aee.  Compare  Edwards 
9.  Abezayron  Ins.  Soc.,  1  Q.  B.  D.  563. 

A  test  apparently  intended  to  be  simOar  to  that  adopted  by  the  English  Conrts 
was  adopted  in  the  following  cases :  Hamilton  v.  Home  Ins.  Co.,  137  U.  S.  370 ; 
Crossley  v.  Conn.  Ins.  Co.,  27  Fed.  Rep.  30 ;  Kahnweiler  v.  PhcBniz  Ins.  Co.,  57  Fed. 
Rep.  562;  67  Fed.  Rep.  486;  Connecticut  Ins.  Ca  v.  Hamilton,  59  Fed.  Rep.  258; 
Mutual  Ins.  Co.  v,  Alvord,  61  Fed.  Rep.  755 ;  Old  Sancelito  Co.  v.  Commercial  Ass. 
Co.,  66  Cal.  253 ;  Adams  v.  South  British  Ins.  Co.,  70  CaL  198 ;  Carroll  v.  Girard 
Ins.  Co.,  72  CaL  297 ;  Denver,  Ac.  R.  R.  Co.  v.  Riley,  7  Col.  494 ;  Denver,  &c.  Co.  v. 
Stout,  8  Col.  61 ;  Union  Pacific  Co.  v.  Anderson,  11  CoL  293 ;  Hanover  Fire  Ins.  Co. 
V.Lewis,  28Fla.  209 ;  Liverpool  Ins.  Co.  v.  Creighton,  51  Cra.  95 ;  Southern  Ins.  Co. 
V.  Tumley,  100  6a.  296;  Birmingham  Ins.  Co.  v.  Pulver,  126  III.  329,  338;  Lesure 
Lumber  Co.  v.  Mutual  Fire  Ins.  Co.,  101  Iowa,  514;  Zaleeky  v.  Home  Ins.  Co.,  102 
Iowa,  613 ;  Read  v.  State  Ins.  Co.,  103  Iowa,  307 ;  Dee  v.  Key  City  Ins.  Co.,  104  Iowa, 
167;  Fisher  v.  Merchants*  Ins.  Co.,  95  Me.  486;  Chippewa  Lumber  Co.  v.  Phenix  Ins. 
Ca,  80  Mich.  116;  Guthst  v.  Qow,  95  Mich.  527;  Boots  v.  Steinberg,  100  Mich.  134; 
Weggner  v.  Greenstine,  114  Mich.  310 ;  Gaaser  v.  Sun  Fire  Office,  42  Minn.  315; 
Mosness  i;.  German  American  Ins.  Co.,  50  Minn.  341 ;  Levine  v.  Lancashire  Ins.  Co., 
66  Minn.  138 ;  Wolff  v.  Liverpool  Ins.  Co.,  50  N.  J.  L.  453 ;  Delaware  &  H.  C.  Co.  «. 
Penn.  Coal  Co.,  50  N.  T.  250;  Seward  v.  Rochester,  109  N.  T.  169 ;  National  Ca  w. 
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WILLIAM  LIVINGSTON  v.  ANTONIO  BALLL 

In  th«  Quxxm's  BxHCHy  TRnnrr  Term,  185& 

[Rqxfrted  m  ft  EUis  ^  BloMrnn,  18S.] 

CouHT  that,  by  a  contract,  plaintiff  agreed  to  buy  of  defendant,  and 
defendant  to  sell  to  plaintiff,  a  cargo  of  wheat,  on  certain  terms  men- 
tioned in  the  contract,  <^  and  that,  shoold  any  difference  arise  as  to  that 
contract,  the  same  should  be  left  to  arbitration  in  London,  in  the  usual 
manner ;  that  is  to  a}*,  the  arbitration  of  two  London  com  factors,  one 
to  be  chosen  by  plaintiff  and  the  other  by  defendant,  or  an  umpire  to 
be  chosen  by  such  arbitrators  in  case  of  difference."  Averment  that 
the  cargo  of  wheat  arrived,  and  was  accepted,  and  the  price  paid  by 
plaintiff  to  defendant,  according  to  the  agreement,  and  that  a  differ- 
ence thereupon  and  before  this  suit  arose  between  plaintiff  and  defend- 
ant as  to  the  said  contract,  which  difference  ought  to  have  been  left  to 
arbitration  in  manner  so  agreed  as  aforesaid.  General  averment  of  per- 
formance by  plaintiff,  and  of  lapse  of  reasonable  time  for  appointing  an 
arbitrator.  Breach :  that  defendant  refused  to  concur  with  plaintiff  in 
referring  the  said  difference,  or  procuring  it  to  be  disposed  of  by  arbi- 
tration in  the  said  usual  manner^  and  wrongfully  hindered  and  prevented 
its  being  so  left  or  disposed  of. 

Plea,  setting  out  the  contract  in  hcBC  verba  as  follows :  *^  London, 
21st  January,  1854.  Sold  by  order  and  on  account  of  Messrs.  A.  Ralli 
A  Co.,  to  our  principals  the  cargo  of  Taganrog  Ghirka  wheat  shipped 
at  Taganrog  on  board  the  Mary  and  Ellen,  and  consisting  of  2630 
chetwerts  of  10  poods,  as  per  bill  of  lading  dated  the  12th  November, 
at  the  price  of  75  s.  say  seventy-five  shillings  per  quarter,  tree  on 
board  there,  including  freight  and  insurance  (the  latter  free  from 
war  risk),  to  a  safe  port  in  the  United  Kingdom,  calling  for  orders. 
Beckoning  72  quarters  for  every  108  chetwerts  of  10  poods  shipped. 
No  charge  to  be  made  for  demurrage.    The  sale  subject  to  the  arrival 

Hndflon  Rirer  Co.,  170  N.  T.  439;  Keefe  r.  National  Soc,  4  N.  T.  App.  DIt.  S9S; 
Spink  v.  Co-operatiye  Ins.  Co.,  25  N.  Y.  App.  Dir.  484 ;  Van  Note  v.  Cook,  5h  N.  Y. 
App.  DiT.  55;  Pioneer  Mfg.  Co.  v.  Phoenix  Aae.  Co.,  106  N.  C  28  (aee,  however. 
Pioneer  Mfg.  v.  Phoenix  Am.  Co.,  110  N.  C.  176;  Uhrig  v.  Williamshnrg  Ins.  Co., 
116  N.  C.  491 ) ;  MoBongahela  Nay.  Co.  r.  Fenlon,  4  W.  &  S.  205 ;  Reynolds  «.  Cald- 
well, 51  Pa.  298;  Gowen  v.  Pienon,  166  Pa.  258;  Chandley  v.  Cambridge  Springs, 
200  Pa.  230,  232;  Scottish  Ins.  Co.  v.  Clancy,  71  Tex.  5;  American  Ins.  Co.  v.  Bass 
Bros.,  90  Tex.  380, 382 ;  Van  Home  v.  Watroos,  10  Wssh.  525 ;  Zindorf  Co.  v.  Western 
Co.,  27  Wssh.  31  {amf,  Winsor  «.  Qerman  Soc,  72  Pac.  Rep.  66) ;  Chapman  v.  Rock- 
lord  Ins.  Co.,  89  Wis.  572.  See  also  Randall  v.  Phoenix  Ins.  Co.,  10  Mont.  362; 
Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419.  In  many  of  these  cases,  howeyer,  the  cooit 
considered  not  only  the  question  whether  the  proyision  for  arbitration  was  expressed 
as  a  condition  precedent  or  as  a  collateral  promise,  bat  also  the  question  whether  the 
agreement  for  arbitiatioii  related  to  the  liability  under  the  contract  or  to  the  amooal 
of  damages. 
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of  the  wheat  in  good  order  and  condition  at  port  of  call ;  a  slight  dry 
warmth,  so  long  as  the  wheat  is  not  injured  for  miller's  use,  is  not  to 
be  objected  to.  Should  the  cargo  not  arriye  in  good  order  and  condi- 
tion, with  the  above  exception,  it  is  either  to  be  accepted  or  rejected 
within  24  hoars  of  the  receipt  of  the  report  and  samples  by  us  for  the 
buyer.  The  cargo  to  be  examined  at  Queenstown  by  Messrs.  James 
Scott  &  Company,  and  at  Falmouth  by  Messrs.  Lashbrooke  Ss  Hunt. 
Should  the  cargo  be  accepted,  the  buyer  is  to  take  all  risk  from  port  of 
shipment  Payment  to  be  made  in  cash,  less  discount  for  the  unex- 
pired term  of  three  months  from  date  of  bill  of  lading,  on  landing 
same,  together  with  approved  policies  of  insurance.  Should  the  cargo 
be  rejected,  the  money  to  be  returned  with  interest  Should  any 
difference  arise  as  to  this  contract,  the  same  is  to  be  left  to  arbitra- 
tion in  London  in  the  usual  manner."  Averment:  ^^That  the  said 
supposed  difference  in  the  declaration  mentioned  was  a  difference 
concerning  a  claim  and  demand  made  by  plaintiff  upon  defendant 
for  compensation  for  damages  alleged  to  be  payable  by  defendant  to 
the  plaintiff  by  reason  of  the  said  cargo  of  the  said  wheat  being  deficient, 
as  amounting  to  a  less  quantity  than  the  quantities  of  2630  chetwerts 
of  10  poods,  as  per  bill  of  lading  in  the  said  agreement  mentioned,  and 
was  no  other  difference  whatsoever."  Whereupon  the  defendant  refused 
and  declined  to  concur  in  referring  the  said  supposed  difference  to 
arbitration,  as  in  the  declaration  is  alleged. 

Demurrer.    Joinder. 

WiBes,  in  support  of  the  demurrer. 

Jos.  JSayj  contra. 

LoBD  Campbell,  C.  J.^  I  have  a  very  great  respect  for  the  doubts 
of  LoBD  Eldon  ;  and  he  seems,  in  Tattersall  v.  Groote,'  to  doubt  much 
whether  such  a  contract  as  the  present  was  not  altogether  nugatory ; 
but  I  cannot  bring  myself  to  doubt  that,  on  principle,  an  action  lies  on 
it  There  is  a  sufficient  consideration  to  support  any  promise;  and 
there  is  an  express  promise  to  refer  any  disputes  that  may  arise.  Why 
should  not  such  a  promise  be  binding,  and  one  for  the  breach  of  which 
an  action  would  lie?  Can  it  be  said  that  such  an  agreement  is  void  as 
being  immoral,  or  as  contrary  to  public  policy?  It  seems  to  me,  on 
the  contrary,  that  it  is  a  very  judicious  and  proper  arrangement,  and 
that  it  would  be  a  strange  restriction  on  the  liberty  of  the  subject  if 
parties  could  not  make  such  an  agreement  if  the}*  please. 

Then,  as  to  the  authorities.  It  certainly  seems  that,  in  Tattersall  v, 
Groote,'  Lord  Eldon  expressed  much  doubt :  but  neither  in  that  case 
nor  in  any  other  was  there  a  decision  that  an  action  could  not  be  main- 
tained on  such  an  agreement :  and,  ever  since  I  have  known  Westmins- 
ter Hall  at  least,  the  opinion  of  the  profession  has  been  that,  though 
such  a  prospective  agreement  of  reference  could  not  bar  an  action  in 

1  CoLBBnMB  and  Bblb,  JJ.,  delirered  ooncnrring  opinioiu.  CBOMTTOir,  J.,  also 
eoneamd. 

s  2  B.  ft  P.  131. 
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the  oonrto  of  Uw,  yet  «n  action  was  maintainable  for  the  breach  of  it 
There  seems  at  one  time  to  have  prevailed  in  oar  courts  a  horror  of  a 
domestic  fonim  which  I  can  neither  sympathize  with  nor  account  for  : 
bat  the  Legislature  has  recently^  in  The  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict  c.  125),  sect  11,  made  a  provision  in  such  cases, 
not  that  the  agreement  to  refer  shall  be  pleadable  in  bar,  but  that  the 
Court  may  stop  the  action.  This  shows  the  opinion  of  the  Legislature 
that  such  agraements  are  not  contrary  to  public  policy.  For  these 
reasons  I  entertain  no  doubt  that  the  action  lies. 

Then  it  is  shown  that  there  was  no  real  difference  to  refer?  The 
count  avers  that  there  was.  The  plea  admits  that  there  was  a  diffe^ 
ence,  which  it  states,  and  which,  it  is  contended,  has  been  already 
decided.  But  I  cannot  say  that  this  is  not  a  fair  subject  of  difference. 
I  do  not  know  what  evidence  may  be  brought  before  the  arbitrator,  or 
how  he  may  decide.  I  think  if  there  was  no  real  dispute  that  would  be 
a  bar :  but  that  should  be  so  pleaded  that  the  plaintiff  might  take  issue 
upon  it ;  and  then  a  Jury  would  decide  if  there  was  a  real  difference  or 
not^ 


AUOnSTINB  E.  WHITE  v.  MIDDLESEX  RAILROAD 

COMPANY. 

SupRBicB  Judicial  Court  or  Massachusbtis,  Maboh  7«« 

June  21,  1888. 

[SepofUd  in  135  Ma$9adku§m»,  S16.] 

CownLACT,  for  money  had  and  received,  to  recover  $65,  deposited  by 
the  plaintiff  with  the  defendant  corporation  under  a  written  agreement 
providing,  among  other  things,  that  the  plaintiff,  who  was  about  to  enter 
the  defendant's  employ  as  a  conductor,  should,  upon  entering  such 
employ,  deposit  the  sum  of  $65,  to  be  retained  by  the  defendant,  to- 
gedier  with  interest  accrued  thereon  and  all  wages  that  might  be 
due  him,  as  security  for  the  proper  discharge  of  his  duties,  for  the  due 
accounting  for  and  paying  over  to  the  defendant  of  all  fares  re- 
ceived, and  for  the  due  observance  by  him  of  all  the  rules  and  regular 
tions  of  the  defendant ;  that,  in  case  of  a  breach  by  the  plaintiff  of  any 
of  said  rules  and  regulations,  the  defendant  might  retain  the  whole  of 
said  deposit  and  any  interest  thereon,  and  the  amount  of  wages  that 
might  be  due  him,  as  liquidated  damages,  for  such  breach ;  and  that 
the  defendant's  president  *^  shall  be  the  sole  judge  between  the  company 
and  the  conductor  whether  the  company  is  entitled  to  retain  the  whde 

1  Donegal  v.  Vemer,  6  Ir.  Rep.  C.  L.  504 ;  Hamilton  v.  Home  Ini.  Co.,  137  U.  S. 
970,  385 ;  Hill  v.  More,  40  Me.  515, 583,  ace.  See  alio  Nnte  v.  Hamilton  Mat  Ina.  Ga, 
6  Gray,  174, 181 ;  Union  Ine.  Co.  v.  Central  Tmst  Co.,  157  N.  Y.  683 ;  Grmy  9,  Wilaon, 
4  Watta,  39, 41.  Bat  only  nominal  <Umagee  are  recorermUe.  Leake  on  Contracti 
(4th  ed.),  676  i  Monaon  v.  Stzaita  of  Dorer  8.  8.  Co.,  99  Fed.  Rep.  787,  lOS  fM.  Besi 
(C.  C.  A.)  916. 
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or  any  part  of  said  $65  and  interest,  and  all  wages  that  may  at  any 
time  be  doe  him,  as  liquidated  damages.  And  his  certificate  in  writing 
that  the  same  or  any  given  part  thereof,  stated  in  sach  certificate,  are  to 
be  so  retained  and  forfeited  to  the  company,  and  of  the  caase  of  sach 
retention,  shall  be  a  final  adjudication  thereof,  binding  and  conclusive 
evidence  between  the  parties  in  all  courts  of  justice,  civil  and  criminal, 
both  that  the  amount  thereby  certified  as  the  true  amount  to  be  forfeited 
and  retained  has  become  and  is  so  forfeited  and  retained  by  the  com- 
pany, and  that  that  has  happened  which  in  such  certificate  is  certified  to 
be  the  cause,  and  that  it  is  a  lawful  and  sufiScient  cause  for  such 
retention ;  and  such  certificate  shall  bar  the  conductor  of  all  right,  under 
any  circumstances,  to  recover  the  moneys  so  certified  to  be  forfeited  and 
retained,  or  any  part  thereof 

The  case  was  submitted  to  the  Superior  Court,  and,  after  judgment 
for  the  plaintifT,  to  this  court  on  appeal,  upon  agreed  facts,  in  substance 
as  follows :  — 

The  defendant  received  said  $65  under  said  agreement,  and  the  only 
claim  the  defendant  has  to  such  money  is  by  virtue  of  the  agreement  and 
the  president's  certificate  indorsed  thereon,  as  follows :  ^^  By  virtue  of 
the  written  agreement,  and  under  the  power  therein  conferred  upon  me, 
I,  Charles  £.  Powers,  president  of  said  Middlesex  Railroad  Company, 
do  hereby  adjudge  and  decide  that  said  railroad  company  is  entitled  to 
retain  the  whole  of  the  $65  deposited  with  it  under  said  agreement, 
together  with  all  the  interest  thereon,  and  the  same  is  hereby  declared 
to  be  forfeited  to  the  said  railroad  company  on  account  of  the  breach 
by  the  within-named  Augustine  K.  White,  conductor,  of  the  fourth 
clause  of  said  agreement  [which  related  to  the  faithful  discharge  of  his 
duties  as  conductor]  and  of  the  sixty-fifth  and  sixty-sixth  rules  and 
regulations  of  the  Middlesex  Railroad  Company.'* 

The  rules  and  regulations  above  referred  to  were  as  follows :  ^^65.  The 
punch  must  be  used  to  cancel  and  record  a  fare  for  each  and  every  per- 
son over  three  years  of  age  who  rides  upon  the  car.  66.  As  soon  as 
fkre  has  been  received  Arom  one  person  the  punch  must  be  used  in  the 
presence  of  such  person,  to  record  such  fare  or  fares,  before  another 
one  is  taken  up.  Failure  to  comply  with  this  rule,  in  every  instance 
will  be  positive  cause  of  dismissal." 

The  plaintiff  contends  that  this  money  should  be  paid  to  him  for  the 
reason  that  the  agreement  was^  on  its  face,  unconscionable  and  void, 
and  i^ainst  public  policy. 

The  defendant  contends  that  the  agreement  was  valid,  legal,  and  final 
between  the  parties. 

If  the  court  should  be  of  opinion  that  the  agreement  was  void,  judg* 
ment  was  to  be  entered  for  the  plaintiff;  if  it  was  valid,  Judgment  for 
the  defendant. 

L.  M.  Ckild^  for  the  defendant. 

J.  F.  Pickering  and  J.  W.  Pickering^  for  the  plaintiff. 

FisLD,  J.  If  the  parties  had  an  opportunity  to  appear  and  be  heard 
voi-  n. — JO 
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\>efore  the  president  of  the  oompan  j,  and  the  plaintiff  had  i^peared  and 
been  heard,  and  an  award  had  been  actually  made  that  nothing  was 
dae  the  plaintiff,  this  award  would  be  a  bar  to  the  action,  unless  for 
some  cause  it  was  impeached.  The  fact  that  the  arbitrator  was  an 
oflScer  of  the  defendant  corporation,  as  it  was  known  to  the  plaintiff 
when  he  signed  the  agreement,  would  not  invalidate  the  award.  But  it 
does  not  appear  by  the  agreed  statement  of  facts  that  any  hearing  was 
ever  had  before  the  president,  or  that  the  company  ever  made  any 
claim  before  him  that  the  plaintiff  had  not  fhlly  performed  his  duties, 
or  that  the  plaintiff  ever  had  any  notice  that  the  company  made  any 
such  claim,  and  that  the  president  would  proceed  to  hear  the  parties, 
and  adjudicate  upon  the  question  whether  the  company  had  the  right 
under  the  agreement  to  retain  the  whole  or  any  part  of  the  S65. 

By  the  agreed  facts  it  appears  that  the  contention  between  the  par- 
ties  is  not  upon  an  award,  but  upon  the  agreement,  whether  it  is  valid 
or  void ;  and  that,  if  the  court  is  of  opinion  that  the  agreement  is  void, 
judgment  is  to  be  entered  for  the  plaintiff;  if  it  is  valid,  judgment  to  be 
for  the  defendant.  The  principal  contention  in  argument  on  the  part 
of  the  company  is,  that  this  is  not  an  agreement  to  arbitrate,  but  an 
agreement  that  the  company  may  retain  the  whole  of  the  $65,  or  such 
part  as  the  president  may  adjudge,  and  that,  until  the  president  has 
adjudged  that  the  whole  or  some  part  is  due  to  the  plaintiff,  no  action 
at  law  can  be  maintained  by  him. 

London  Tramways  Co.  v.  Bailey,  8  Q.  B.  D.  217,  is  almost  identical 
with  the  case  at  bar,  and  the  judgment  was  for  the  company.  See  also 
Wilson  V,  Glasgow  Tramway  &  Omnibus  Co.,  5  Sa  Sess.  Cas.  (4th  ser.) 
981,  and  Glasgow  Tramway  &  Omnibus  Co.  v.  Dempsay,  8  Coup.  Just. 
440.  The  decision  in  London  Tramways  Co.  v.  Bailey,  uln  mpra^  was 
by  Mellor  and  Lush,  JJ.,  and  is  put  upon  the  ground  that  the  '^  agree- 
ment is  very  like  the  stipulation  that  the  certificate  of  an  architect  or 
engineer  shall  be  conclusive.'^  It  seems  to  be  the  doctrine  of  the  Eng- 
lish courts  that  agreements  prohibiting  a  party  fVom  bringing  an  action 
or  purporting  to  oust  the  courts  entirely  of  their  jurisdiction,  are  void ; 
that,  in  contracts  in  which  it  is  a  condition  precedent  to  the  right  to 
maintain  an  action  that  there  shall  first  be  a  reference  and  an  award, 
no  action  can  be  maintained  until  this  condition  has  been  complied 
with,  unless,  indeed,  it  becomes  impossible  to  comply  with  it ;  but  if 
the  stipulation  to  refer  to  arbitration  is  collateral  to  the  other  stipula- 
tions of  the  contract,  an  action  can  be  maintained  upon  the  contract 
without  a  reference.  Babbage  v.  Coulburn,  9  Q.  B.  D.  235 ;  Edwards 
t;.  Aberayron  Ship  Ins.  Society,  1  Q.  B.  D.  563  ;  Dawson  v,  Fitasgerald, 
1  Ex.  D.  257 ;  Hope  v.  International  Financial  Society,  4  Ch.  D.  327 ; 
Scott  V.  Liverpool,  3  De  G.  &  J»  834 ;  Horton  v.  Sayer,  4  H.  &  N. 
643. 

Scott  V.  Avery,  5  H.  L.  Cas.  811,  left  it  uncertain  whether,  if  in  a 
contract  the  agreement  to  submit  to  arbitration  is  a  condition  precedent 
to  maintaining  the  action,  and  includes  all  disputes  that  may  arise  under 
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the  contract,  and  is  not  confined  to  questions  which  affect  the  amount 
of  damages,  it  is,  or  is  not,  void.  The  cases  we  have  cited  show  that 
English  judges  do  not  yet  agree  in  opinion  on  this  question.  The  in- 
clination of  this  court  has  been  to  regard  such  an  agreement  as  void. 
Cobb  V.  New  England  Ins.  Co.,  6  Gray,  192 ;  Rowe  r.  Williams,  97 
Mass.  163 ;  Wood  t?.  Humphrey,  114  Mass.  185 ;  Pearl  v.  Harris,  121 
Mass.  390 ;  Vass  t%  Wales,  129  Mass.  38.  See  also  Trott  v.  City  Ins. 
Co.,  1  Cliff.  439  ;  Mansfield  v.  Doolin,  I.  R.  4  C.  L.  17.^ 

If  such  an  agreement  in  a  contract  is  not  void  as  contrary  to  the 
policy  of  the  law,  the  whole  doctrine  amounts  to  this,  that  courts  will 
not  specifically  enforce  the  agreement,  but  will  treat  it  as  valid,  and  as 
a  condition  precedent,  or  as  an  independent  stipulation,  according  to 
the  construction  given  to  the  contract. 

The  agreement  in  this  case  seems  to  us  an  attempt  to  oust  courts  en- 
tirely of  jurisdiction  over  the  question  whether  the  defendant  is  entitled 
to  retain  the  whole,  or  some  part,  of  the  $65,  as  liquidated  damages, 
for  a  breach  of  the  contract  It  regards  this  sum,  or  such  part  of  it  as 
the  president  may  determine,  as  forfeited  by  the  plaintiff,  if  the  presi- 
dent shall  so  certify. 

In  Hope  V,  International  Financial  Society,  ubi  supra^  the  defendant 
contended  that  the  plaintiff  had  no  standing  in  court,  because  he  had 
forfeited  his  shares  under  the  articles  of  association  by  taking  l^al 
proceedings  against  the  company ;  but  Lord  Justice  James  said :  **'  We 
cannot  listen  to  that  argument.  Any  stipulation  that  a  shareholder 
shall  not  appeal  to  a  court  of  justice  must  be  bad."    4  Ch.  D.  334. 

In  London  Tramways  Co.  v.  Baile}',  ubi  suproy  no  cases  were  cited 
by  the  court,  and  only  Brown  v.  Overbury,  11  Exch.  715,  and  Scott  v, 
Avery,  tibi  supra,  were  cited  by  counsel.  Brown  v.  Overbury  was  an 
action  to  recover  the  stakes  at  a  steeple  chase,  when  the  stewards,  who, 
by  the  articles,  were  to  decide  the  race,  had  met,  and  were  unable  to 
decide  whose  horse  had  won ;  and  it  was  held  that  it  was  a  condition 

^  Dickson  Mfg.  Co.  v.  American  Locomotiye  Co.,  119  Fed.  Rep.  4SS;  Meaher  o. 
Cox,  37  Ala.  201 ;  Western  Ass.  Co.  i^.  Hall,  112  Ala.  318;  Baner  v.  Samson  Lodge* 
102  Ind.  262 ;  Supreme  Council  v,  Garrif^,  104  Ind.  133 ;  LonisviUe,  &c.  Ry.  Co.  v, 
Bonnegan,  111  Ind.  179;  Supreme  Council  v.  Forsinger,  125  Ind.  52;  McCoj  v.  Able, 
131  Ind.  417 ;  Ison  v.  Wright,  55  S.  W.  Rep.  (Ky.)  202 ;  Robinson  v,  Georges  Ins. 
Co.,  17  Me.  131 ;  Stephenson  v.  Piscataqua  Ins.  Co.,  56  Me.  419;  (but  see  Fisher  v. 
Merchants'  Ins.  Co.,  95  Me.  486) ;  Phcenix  Ins.  Co.  o.  Zlotky,  92  N.  W.  Rep.  (Neb.) 
736;  Hartford  Ins.  Co.  v.  Hon.  92  N.  W.  Rep.  (Neb.)  742;  Leach  v.  Republic  Ins. 
Co.,  58  N.  H.  245;  Baltimore,  &c  R.  R.  Co.  v.  Stankard,  56  Ohio  St.  224;  Myers  o. 
Jenkins,  63  Ohio  St.  101 ;  Ball  v.  Dond,  26  Greg.  14;  Gray  v.  Wilson,  4  Watts,  39; 
Commercial  Union  Ass.  Co.  v.  Hocking,  115  Pa.  407;  Yost  v.  Dwelling  House  Ins. 
Ca,  179  Pa.  381;  Penn  Plate  Glass  Co.  v.  Spring  Garden  Ins.  Co.,  189  Pa.  255; 
Needy  v.  German  American  Ins.  Co.,  197  Pa.  460 ;  Pepin  v.  Sod^t^  St.  Jean  Baptiate^ 
S3  B.  L  81 ;  Daniher  v.  Grand  Lodge,  10  Utah,  110;  Kinney  v.  Baltimore,  &c  Asso- 
ciation, 35  W.  Ya.  385  {eonf,  Baer*s  Sons  Co.  v.  Cutting  Fruit  Packing  Co.,  43  W. 
Ya.  359)  ace.  See  also  Edwards  v,  Aberayron  Ins.  Co.,  1  Q.  B.  D.,  563,  and  the 
Michigan,  Minnesota,  and  New  York  decisions  cited  in  the  note  to  Scott  v,  ATexy, 
ante  ;  also  Gxeenhood  on  Public  Policy,  467  tt  teq,  and  cases  dted. 
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precedent  to  the  plaintiflTs  right  to  recover  that  he  obtain  the  Judgment 
of  the  stewards,  if  practicable.  Baron  Alderson  said :  *'^  Every  con- 
tract must  be  determined  according  to  the  circumstances  belonging  to 
it  This  is  one  of  racing,  and  the  universal  practice  has  been  that,  in 
order  to  ascertain  who  is  to  have  the  stakes,  it  must  first  be  determined 
who  is  the  winner,  not  in  the  opinion  of  the  jury,  but  of  the  persons  ap- 
pointed to  decide  it,  viz.,  the  judges  or  the  stewards.  The  court  do  not 
decide  what  the  effect  would  be  if  it  became  impossible  to  obtain  a  de- 
'cision  from  the  stewards.  There  is,  we  think,  notwithstanding  what 
was  said  by  Lord  Campbell  in  Scott  v.  Avery,  ubi  9upra^  little  analogy 
between  that  case  and  the  case  at  bar.  Neither  do  we  think  that  this 
agreement  is  like  a  building  contract,  in  which  the  decision  and  certifi- 
cate of  an  architect  or  engineer,  upon  the  quantity  or  quality  of  the 
work  done,  is  a  condition  precedent  to  the  plaintiff's  maintaining  his 
action  for  the  price.  Such  a  stipulation  in  a  building  contract  is  not 
regarded  as  strictly  an  agreement  to  submit  to  arbitration.  Wards- 
worth  V.  Smith,  L.  R.  6  Q.  B.  332 ;  Palmer  v.  Clark,  106  Mass.  878. 
No  hearing  of  the  parties  is  usually  contemplated.  The  matters  to  be 
examined  relate  to  things  that  are  visible  and  can  be  determined  by 
appraisal,  inspection,  measurement,  or  other  similar  methods,  and  per- 
tain solely  to  the  performance  of  the  work  to  recover  the  price  of  which 
the  plaintiff  brings  his  action,  and  it  is  an  irrevocable  part  of  such  con- 
tracts that  the  plaintiff  shall  recover  only  upon  the  condition  that  the 
architect  or  engineer  certifies  that  the  work  has  been  done  according  to 
the  contract,  or  shall  only  recover  for  extra  work  whatever  the  archi- 
tect or  engineer  estimates  the  value  of  it  to  be,  or  shall  recover  only  if 
the  work  is  done  to  the  satisfaction  of  the  architect  or  engineer. 

This  is  not  a  suit  for  wages ;  and  if  it  were,  the  plaintiff  is  not,  by 
his  agreement,  required  to  perform  his  duties  to  the  satisfaction  of  the 
president  of  the  company,  and  there  is  no  stipulation  that  the  plaintiff 
shall  recover  as  wages  only  such  sum  as  the  president  ma}*  determine. 
This  is  a  suit  to  recover  a  deposit.  If  the  defendant  claims  the 
right  to  retain  it,  as  liquidated  damages,  for  a  breach  of  the  agree- 
ment by  the  plaintiff,  the  burden  is  on  the  defendant  to  prove  the 
breach.  If  a  controversy  arises  upon  the  questions  whether  there  has 
been  such  a  breach,  and  whether  the  company  has  the  right  to  retain 
the  deposit,  as  liquidated  damages  for  such  breach,  there  is  a  stipula- 
tion that  the  president  shall  be  the  sole  judge  of  it,  and  that  his  cer- 
tificate shall  be  a  final  adjudication  of  it  Such  a  stipulation  is,  we 
think,  an  agreement  to  submit  to  arbitration,  and  an  attempt  to  oust 
courts  of  justice  of  all  jurisdiction  over  the  whole  controversy,  and 
is  void. 

In  the  opinion  of  a  majority  of  the  court,  the 

Judgmmt  must  be  affirfnedi^ 

^  Rosen  v.  Dry  Dock,  &c.  R.  R.  Co.,  27  N.  Y.  Snpp.  337,  contra.  See,  however, 
Pope  Mfg.  Co.  V.  Oormally,  144  U.  S.  224;  Fidelity  Co.  v.  Eickboff,  63  Minn.  170; 
Fidelity  Co.  v,  Crays,  76  Minn.  450;  Baltimore,  &c.  R.  R.  Co.  v.  Stankard,  56  Ohio 
St.  224. 
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JONAS  M.  MILES  AND  ANOTHER  v.   AKTHUB  P. 

SCHMIDT. 

SuFBKMB  Judicial  Court  of  Massachusetts,  Decbmbbb  d»  1896- 

Mat  20,  1897. 


1 


[Reported  in  168  MoMBochtuetU,  839.] 
Bill  in  egaitVt    to   enforce    tha  ftlP^ifl^  poi-ftvi»iinanno  r^f  ».  writl|yi 

Thft  defcndant  demurred  to  the  bill,  assigning  as  ground  therefor  the 
following  arbitration  clause  contained  in  the  contract : 

t"It  is  further  mutually  agreed  that  in  case  of  any  alleged  violation 
lof  the  promises  and  i^reements  herein  made  by  said  Schmidt  or  by 
said  firm,  if  such  alleged  violation  is  continued  after  thirty  days*  notice 
in  writing  from  the  other  to  the  party  chained  as  guilty  of  such  viola- 
tion, requiring  such  party  to  cease  such  violation,  thf"  *^^^  ri^rfj  BO 
guilty  shall  be  liable  to  the  other  for  all  damages  caused  by  such  viola- 
tion,  to  be  determined  by  a  board  of  referees  in  manner  as  follows : 
**  After  the  expiration  of  the  thirty  days'  notice  provided  for  in  thel 
bove  clause,  said  Schmidt  and  said  firm  shall  each  forthwith  appoint  | 
referee,  and  the  two  so  appointed  shall  appoint  the  third.    If  either 
party  fails  to  appoint  a  referee  for  ten  days,  after  written  notice  of  such 
appointment  by  the  other  party,  then  the  referee  so  appointed  shall 
appoint  a  second,  and  the  two  so  appointed  shall  appoint  a  third. 

Jhe   referee  shall  proceed  forthwith  to  hear  the  parties  and  to 
"    *        .^  .L  jy^  there  has  been  an^  violation  of  the  Agre^ 

tainedj_and  whether  the,  same  has  continued  for  more 
than  thirty  da\'s  after  notice  to  discontinue  such  violation  above  pro- 
yided  fori  and  what  damagfi.  eitheiLParty  has  sustained  by  reason  of 
mi^  Tittlstion 

^^  The  decision  of  a  majority  of  said  referees  shall  be  final  and  bind- 
ing on  said  parties,  and  they  hereby  agree  to  abide  by,  submit  to,  and 
forthwith  to  comply  with  any  decision,  or  award,  of  a  majority  of  said 
referees.  The  expense  of  any  such  reference  shall  be  borne  by  any  or 
all  the  parties  in  such  proportion  as  said  referees  may  determine." 
rir  The  Superior  Court  sustained  the  demurrer,  and  dismissed  the  bill ; 
imnd  the  plaintiff  appealed  to  this  court 

C.  £.  Southard  (T,  Parker  with  him),  for  the  plaintiff. 
H.  M.  Sogers^  for  the  defendant 

Morton,  J.  feiliapSiif  the  question  were  a  new  one^  no  objection 
wQpld  be  fappd  tj9  pprynirting'pRrtiPfi'fr/^  Select  thcir  own  tribunals  for 
the  settlement  of  civil  qontrovergifigj  even  though  the  result  might  T)e 
.to  oaatU^ajQQi^t^of  J[urisdiction  in  such  cases.  gj^^hlUftff  I?  ?p^<^<^ 
otherwise  i^  t|^ia  StRt^„  Rowe  v,  Williams,  97  Mass.  163 ;  Wood  v. 
Humphrey,  114  Mass.  185;  Pearl  v.  Harris,  121  Mass.  390;  Vass  v. 


I 
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Wales,  129  Mass.  88 ;  White  v.  Middlesex  Railroad,  185  Mass.  216. 
When  the  question  is  a  preliminary  one,  or  in  aid  of  an  action  at  law 
or  salt  in  equity,  such,  for  instance,  as  the  ascertainment  of  damages, 
an  agreement  for  arbitration  will  be  upheld.  Wood  v.  Humphrey,  114 
Mass.  185;  Reed  v,  Washington  Ins.  Co.,  1S8  Mass.  572,  575; 
Hutchinson  v.  Liverpool  &  London  &  Globe  Ins.  Co.,  158  Mass.  148. 
The  defendant  contends  that  the  agreement  for  arbitration  in  this  case 
goes  no  further  than  the  assessment  of  damages.  But  it  is  expressly 
provided,  amongst  other  things,  that  the  referees  shall  **hear  the 
parties  and  determine  whether  or  not  there  has  been  any  violation  of 
the  agreements  herein  contained,  .  .  .  and  what  damage  either  party 
has  sustained''  thereby,  and  that,  "the  decision  of  a  majority  of  said 
referees  shall  be  final  and  binding  on  said  parties.''  The  evident 
intent  is  to  submit  all  disputes  relating  to  the  performance  of  the 
agreement  to  the  final  decision  of  a  tribunal  constituted  by  the  parties 
themselves.  The  referees  are  not  only  tff  statu  ^**^  ^^'Tnag**"]  ^"^-  *^^^ 
are  to  determine  whether  there havalMeB-«ajr  ^Hitinnn  ^^  tfl?  *p^g^ 
«Bent»  and  their  firriainn  in  all  msttrm  in  tn  be  filial.  The  agreement 
to  submit  to  arbitration  was  therefore  in  violation  of  law,  and  the 
(jgjpnrrftr  ahnn^d  have  been  overruled . 


J^emurrer  overruled^  and  aecree  dismissing  bill  set 


1  In  Reed  v,  Wuhington  Ins.  Co.,  138  Msm.  57S,  the  action  was  broagbt  npon  aa 
insaianoe  policj  in  the  form  prescribed  by  the  Msasachnietts  ststnte.  The  policf 
contained  the  following  prorision :  "  In  case  any  difference  of  opinion  shall  arise  as  to 
the  amonnt  of  loss  nnder  this  policy,  it  is  mntnally  agreed  that  the  said  loss  shall  be 
referred  to  three  disinterested  men,  the  company  and  the  insured  each  choosing  oaa 
oat  of  three  persons  to  be  named  by  the  other,  and  the  third  being  selected  by  the  two 
BO  chosen,  provided  that  neither  party  shall  be  required  to  choose  or  accept  any  penon 
who  has  serred  as  a  referee  in  any  like  case  within  foor  months ;  and  the  dedaion  of  a 
majority  of  said  referees  in  writing  shall  be  final  and  binding  on  the  parties.*' 

At  the  conclusion  of  the  plaintiff's  evidence,  the  judge  declined  to  rule,  as  requested 
by  the  defendant,  that  the  plaintiff  could  not  recoyer  without  eridence  of  a  reference 
to  arbitration.  This  ruling  was  sustained  by  the  full  court  on  the  ground  that  the 
clause  was  not  expressed  as  a  condition  precedent  See  also  Clement  v.  Brttish 
American  Ass.  Co.,  141  Msss.  298. 

In  Lamson  Store  Service  Co.  v.  Prudential  Ins.  Co.,  171  Mass.  439,  the  action  was 
brought  upon  a  policy  in  the  form  prescribed  by  a  later  Massachusetts  statute  (St. 
1887,  c  214,  §  60).  The  policy  contained  a  clause  similar  to  that  quoted  above, 
except  for  the  following  added  words,  **  and  such  reference,  unless  waived  by  the  par- 
ties, »haU  be  a  condition  precedent  to  any  right  ofadion  m  law  or  equity  to  recover  Jbr  mcA 
iose"  The  court  held  tliat  the  words  constituted  a  condition  precedent  to  the  pUin- 
tiff's  right  of  action. 
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ECEEESLEY  AND  OTHERS  v.  THE  MERSEY  DOCKS  AND 

HARBOUR  BOARD. 

In  tbb  Qubkn'b  Bbkch  Ditibion,  Court  of  Appxal,  March  16,  18M. 

[Beported  in  [1894]  2  QiMoi't  Bench,  667.] 

Affbal  ttom  the  decision  of  the  Queen's  Bench  Division,  staying 
the  proceedings  in  an  action. 

The  plaintiffs,  a  firm  of  contractors,  entered  into  a  contract  with  the 
defendants,  the  Mersey  Docks  and  Harboar  Board,  to  execute  for  them 
works  of  excavation  on  a  piece  of  their  land  for  the  purpose  of  making 
a  new  dock. 

By  clause  53  of  the  contract,  '^  all  disputes  and  differences  of  every 
kind  which  may  arise  between  the  contractors  and  the  board  during  the 
progress  or  after  the  completion  of  the  works  contracted  for,  in  relation 
to  or  arising  out  of  any  of  the  plans  or  drawings,  or  any  of  the  provi- 
sions of  the  specification  or  the  contract,  or  in  relation  to  any  of  the 
works,  or  the  payment  to  be  made  for  the  same,  or  as  to  the  accounts 
between  the  board  and  the  contractors,  shall  be  and  the  same  are 
hereby  referred  to  the  engineer  of  the  board  as  sole  arbitrator,  with 
power  to  make  awards  ft*om  time  to  time  as  he  may  think  proper,  and 
with  power  to  make  such  orders  in  any  such  award  as  to  the  costs  and 
charges  of  and  attending  any  such  reference,  and  of  the  award,  as  the 
said  engineer  shall,  in  his  discretion,  think  proper,  and  every  award  of 
the  engineer  shall  be  finally  binding  and  conclusive  upon  the  parties 
in  relation  to  the  disputes  and  differences  as  to  which  such  award  is 
made,  and  shall  not  be  disputed  on  any  ground  whatever." 

During  the  progress  of  the  works  contracted  to  be  done  by  the  plain- 
tiffs, the  defendants  commenced  to  execute  other  works  in  a  dock  called 
the  ^^  Canada  Dock,''  which  adjoined  the  piece  of  land  upon  which  the 
works  contracted  to  be  done  by  the  plaintiffs  were  being  carried  on. 
The  works  in  the  Canada  Dock  were  executed  under  the  superintend- 
ence of  the  engineer's  son,  who  was  acting  as  assistant  engineer  to  his 
father,  and  owing,  as  the  plaintiffs  alleged,  to  his  negligence  or  incom- 
petence, water  escaped  from  the  Canada  Dock,  and  flooded  the  works 
which  the  plaintiffs  were  executing  under  the  contract  The  plaintiffs 
brought  their  action  against  the  defendants,  claiming,  in  substance, 
damages  b}'  reason  of  having  been  delayed  and  impeded,  through  the 
negligent  acts  of  the  defendants  in  the  Canada  Dock,  in  the  execution 
of  the  works  under  the  contract.  An  application  was  thereupon  made 
on  behalf  of  the  defendants  for  a  stay  of  proceedings,  on  the  ground 
that  the  disputes  between  the  parties  were  disputes  which  they  had 
agreed,  by  clause  53  of  the  contract,  to  refer  to  arbitration.^ 

A  Judge  in  chambers  having  ordered  a  stay  of  proceedings  in  the 

^  The  statement  of  the  case  has  been  shortened. 
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aetion,  the  Qaeen's  Bench  Diyision  (Matbxit  and  Cats,  JJ.),  affirmed 
hia  order. 

The  plaintiff^  appealed. 

Moultofij  Q.  C.y  and  J.  A,  Samiltonj  for  the  appellants. 

Sir  B.  Webster  J  Q.  C.  {Bigham,  Q.   C,   Carver  y  and  ZlewSyn 
DavieSj  with  him),  for  the  respondents. 

LoBD  EsHBR,  M.  R.^   In  this  case  it  is  said  on  behalf  of  the  plaintitb 
that  there  is  sufficient  reason  for  the  Coart  to  saj  that  the  disputes  in 
the  action  should  not  be  referred  to  the  engineer  of  the  board,  because 
he  might  be  biassed.     It  is  not  a  sufficient  reason  to  say  that  he  might 
be  biassed,  if  the  Court  should  be  of  opinion  that  there  is  no  ground 
for  supposing  that  he  would  be  biassed.     When  the  proposition  sought 
to  be  established  on  behalf  of  the  plaintiffs  is  examined,  it  comes  to 
this,  that  the  disputes  ought  not  to  be  referred  to  the  engineer  because 
he  might  be  suspected  of  being  biassed,  although  in  truth  he  would 
not  be  biassed.    It  is  an  attempt  to  apply  the  doctrine  which  is  applied 
to  judges,  not  merely  of  the  Superior  Courts,  but  to  all  Judges  —  that, 
not  only  must  they  be  not  biassed,  but  that,  even  though  it  be  demon- 
strated that  they  would  not  be  biassed,  they  ought  not  act  as  judges 
in  a  matter  where  the  circumstances  are  such  that  people  -^  not  neces- 
sarily reasonable  people,  but  many  people  —  would  suspect  them  of 
being  biassed.    Is  that  a  rule  which  can  be  applied  to  such  contracts  as 
this,  where,  as  between  the  contractor  and  his  principal,  both  parties 
agree  that  the  chief  servant  of  one  of  them  shall  be  the  arbitrator? 
If  it  was  not  for  the  agreement  of  the  parties  —  if  the  rule  applicable 
to  judges  were  to  be  applied  —  it  is  obvious  that  it  would  be  impossible 
to  say  that  the  engineer,  under  whose  superintendence  the  work  has  to 
be  done,  could  act  as  arbitrator,  because  some  persons  would  suspect 
him  of  being  biassed  in  favor  of  the  parties  whose  servant  he  was. 
But  that  cannot  be  the  case  here,  because  both  parties  have  agreed 
that  the  engineer,  though  he  might  be  so  suspected,  shall  be  the  arbitra- 
tor.   A  stronger  case  than  that  must,  therefore,  be  shown.     It  must, 
in  my  opinion,  be  shown,  if  not  that  he  would  be  biassed,  that  at  least 
there  is  a  probability  that  he  would  be  biassed.    That  seems  to  me 
distinctly  to  have  been  decided  in  Jaclcson  v.  Barry  Ry.  Co.*    The  case 
relied  on  by  the  plaintiffs  is  Nuttall  v.  Mayor  of  Manchester.'     That 
decision  has  been  discussed,  and,  as  I  understand,  it  may  be  explained 
on  the  grounds  that  there  was  an  unseemly  personal  dispute,  raising  a 
vindictive  feeling  between  the  engineer  and  contractor,  and  also  that 
the  engineer  had  expressed  an  opinion  on  the  matter  he  had  to  decide 
so  strongly  as  to  amount  to  a  prejudgment.    If  those  were  the  grounds 
of  the  decision,  the  case  is  to  be  supported  entirely;  but  it  is  not  in 
point  in  the  case  before  us,  because  the  facts  are  quite  different.     If, 
however,  the  case  decides,  that  the  mere  fact  that  the  arbitrator  will 

^  LopBs,  L.  J.,  and  Datst,  L.  J.,  dellTend  eonenrring 

*  [1893]  1  Ch.  238. 

•  S  Timtt  L.  B.  61S. 
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haye  to  decide  upon  his  own  conduct  is  sufficient  of  itself  to  satisfy  the 
Court  that  there  is  a  good  reason  why  the  matter  should  not  be  referred 
to  him^  I  think  we  ought  not  to  agree  with  it.  The  decision,  if  that  be 
tbe  effect  of  it,  seems  to  me  absolutely  contrary  to  Jackson  v.  Barry 
By.  Co.f^and  other  cases,  and  he  ought  to  OTcrrule  it.  It  must,  there- 
fore, be  shown  in  the  present  case  that  it  is,  at  least,  probable  that  the 
engineer  would  be  biassed.  Now,  what  is  relied  on  by  the  plaintiff^  in 
order  to  show  that?  It  seems  to  be  admitted  that,  if  the  engineer  had 
to  consider  whether  he  had  himself  given  a  negligent  or  unskilful  or 
incompetent  order,  it  could  not  be  said  that  the  Ck>urt  would  be  Justified 
in  directing  that  the  matter  should  not  be  referred  to  him ;  but  ttie 
Court  is  asked  to  say  that  he  should  not  be  the  arbitrator  because  the 
negligent,  unskilful,  or  incompetent  order  was  given  by  his  son.  That 
involves  our  saying  that  a  man  who,  it  is  certain,  would  not  be  biassed 
in  Judging  of  his  own  acts,  would  probably  be  biassed  to  give  a  decision 
in  favor  of  his  son  which  he  knew  to  be  wrong.  I  cannot  take  that 
view  of  human  nature.  Where  you  have  a  man  of  high  character,  one 
whose  character  for  impartiality  cannot  be  impeached  when  he  has  to 
decide  as  to  his  own  conduct,  to  say  that  such  a  man  would  not  have 
enough  honesty  and  strength  of  mind  to  act  impartially  where  his  son's 
conduct  came  in  question  is  a  statement  which  I  cannot  accept  I  do 
not  belive  it  in  this  particular  case.  I  am  of  opinion  that  this  appeal 
should  be  dismissed.' 


AUBREY  MTTTENTHAL  AND  ANOTHER  v.  HETRO 

MASCAGNL 

SupBEMB  Judicial  Court  of  Massachusetts,  Jahuart   li- 

FXBRUART  26,  1903. 
[Reported  in  183  MoisachueeUi,  19.] 

Knowltok,  C.  J.  This  case  comes  before  us  on  a  report  from  the 
Superior  Court  submitting  the  question  whether  there  was  an  error  of 
the  presiding  judge  in  overruling  the  motion  to  dismiss,  the  answer  in 
abatement,  and  demurrer  filed  by  the  defendant,  and  in  ruling  that  the 
fifteenth  paragraph  of  the  contract  between  the  plaintiffs  and  defendant, 
upon  certain  facts  agreed,  was  not  a  bar  to  the  prosecution  of  the 
action  in  this  Commonwealth.  The  contract  referred  to  was  made  in 
Florence,  Italy,  where  the  defendant,  a  subject  of  the  King  of  Italy, 
had  his  home,  and  where  the  plaintiffs,  citizens  of  the  State  of  New 
York,  elected  a  domicil  by  a  provision  of  the  contract.  By  it  the 
defendant  undertook  to  direct  certain  concerts,  and  direct  and  present 
certain  operas,  all  composed  by  him,  in  the  course  of  a  tour  through 
such  parts  of  the  United  States  and  Canada  as  the  plaintiffs  should 
designate,  covering  a  period  of  fifteen  weeks,  for  the  sum  of  $4,000 

1  [1893]  1  Ch.  338. 

s  8m  alao  New  BngUmd  Trait  Co.  v.  Abbott,  162  Mmi.  I4S. 
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per  week,  with  sondry  proTiBioDS  for  expenses  and  the  like,  and  other 
stipaUtions  prescribing  the  rights  of  the  parties  in  yarious  particnlan 
which  it  is  nnnecessarj  to  state.  The  contract  was  in  the  Italian 
language,  and,  according  to  the  translated  copy  set  forth  in  the  plead- 
ings, it  contains  the  following  provisions :  '*  The  present  contract,  in 
its  form  and  substance,  is  r^ulated  by  the  Italian  laws,  by  will  of  the 
parties  concerned  and  according  to  article  nine  of  the  Italian  Ciyil 
Code.  Whatever  difference  or  question  there  might  arise  between  the 
parties,  including  the  agent,  will  be  acted  upon  by  the  civil  authorities 
of  Florence,  Italy.  Maestro  Mascagni  reserves  the  right  of  direct 
action  in  New  York  for  the  payment  of  his  recompense ;  and  therefore, 
he  alone  has  the  faculty  to  derogate  the  competence  of  the  established 
contract."  The  defendant  moved  to  dismiss  this  suit,  and  answered 
in  abatement  and  demurred  on  the  ground  that,  under  this  provision, 
our  courts  have  no  jurisdiction. 

The  construction  and  legal  effect  of  a  contract  is  governed  by  the 
lex  loci  cofUractus  unless  there  is  something  in  it  indicating  a  different 
intention  of  the  parties.  O'Regan  v.  Cunard  Steamship  Co.,  160 
Mass.  856;  Brock  way  v.  American  Express  Co.,  168  Mass.  257; 
Fonseca  v.  Cunard  Steamship  Ca,  153  Mass.  553 ;  In  re  Missouri 
Steamship  Co.,  42  Ch.  D.  321 ;  Hamlyn  v.  Talisker  Distillery,  [1894] 
A.  C.  202.  This  contract  was  made  in  Italy  where  one  of  the  parties 
had  his  permanent  home  and  the  other  a  domicil  elected  by  the  terms 
of  the  contract  It  was  to  be  performed  in  part  there,  for  the  plaintiffs 
were  to  pay  the  defendant  $7,000  ten  days  before  the  time  fixed  for 
his  departure  from  Cherbourg  for  the  United  States,  but  the  further 
performance  was  to  be  in  the  United  States.  The  intention  of  the 
parties  that  it  should  be  governed  by  Italian  laws  was  not  left  to 
inference,  but  was  expressed  in  words. 

The  first  and  principal  question  is.  What  is  the  effect  of  the  stipula- 
tion in  regard  to  the  adjustment  of  differences  or  questions  between 
the  parties?  We  have  little  doubt  that  it  was  meant  to  give  exclusive 
jurisdiction  of  all  such  matters  to  the  Italian  courts,  saving  only  juris- 
diction of  suits  by  the  defendant  to  recover  his  compensation,  which  is 
given  to  the  courts  of  New  York.  This  seems  to  be  the  meaning  of 
the  words  of  this  translation,  and  another  translation  set  out  in  the 
answer  in  abatement,  whose  correctness  has  not  been  disputed,  tends 
to  make  this  meaning  even  clearer.  It  is  averred  in  the  answer  in 
abatement  that  such  a  provision  is  legal  and  binding  under  the  laws  of 
Italy.  Of  course,  if  this  be  true,  it  is  immaterial  what  construction  is 
put  upon  it  under  our  laws.  There  is  certainly  nothing  so  objectionable 
in  it,  on  grounds  of  public  policy,  that  our  courts  will  refuse  to  give  it 
effect  under  our  treaty  with  Italy,  which  gives  the  citizens  of  each 
country  full  rights  in  the  courts  of  the  other.  Fonseca  v.  Cunard 
Steamship  Co.,  153  Mass.  553.  It  is  said  in  the  report  that  the  heaiv 
ing  was  upon  the  pleadings  "  without  objection  that  there  was  no  reply 
to  the  answer  in  abatement**    We  are  not  quite  certain  whether,  in 
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the  absence  of  a  reply,  the  aTerments  of  this  answer  were  taken  to  be 
tme.  If  thej  are  true,  it  is  the  daty  of  oar  coarts  to  give  the  con- 
tract effect  according  to  the  law  of  Italy ;  but  we  infer,  in  the  absence 
of  proof  in  support  of  the  ayerments  of  the  answer,  that  the  case  was 
considered  upon  the  declaration  and  admitted  facts  only.  Assuming 
this,  we  must  also  assume  that  the  law  of  Italy  is  like  our  own 
(Harvey  v.  Merrill,  150  Mass.l),  and  we  come  to  the  question  whether 
such  an  agreement  of  parties  to  a  contract  is  valid  here. 

It  is  decided  that  an  agreement  in  a  contract  that  the  parties  shall 
not  avail  themselves  of  their  right  to  an  appeal  to  the  courts  for  the 
settlement  of  their  controversies,  but  shall  submit  them  to  private 
arbitration,  will  not  be  enforced  because  it  is  such  an  utter  abnegation 
of  one's  legal  rights  as  should  not  be  permitted.  Rowe  v.  Williams, 
97  Mass.  163;  Wood  v.  Humphrey,  114  Mass.  185;  Miles  v. 
Schmidt,  168  Mass.  339.  On  the  other  hand  it  is  allowable  for  parties 
to  make  such  agreements  in  reference  to  preliminary  and  incidental 
matters  of  dispute,  so  long  as  they  retain  the  right  to  appeal  to  the 
courts  for  the  determination  of  any  substantive  question  of  liability. 
Hood  V.  Hartshorn,  100  Mass.  117  ;  Haley  v.  Bellamy,  137  Mass.  357 ; 
Palmer  v.  Clark,  106  Mass.  373 ;  Hutchinson  v.  Liverpool  &  London 
&  Globe  Ins.  Co.,  153  Mass.  143.  Perhaps  the  tendency  in  modem 
times  is  to  permit  greater  freedom  in  contracting  in  matters  of  this 
kind  than  formerly.  Miles  v.  Schmidt,  168  Mass.  339 ;  Daley  v. 
People's  Building,  Loan  &  Saving  Association,  178  Mass.  13.  In 
most  cases,  certainly  in  a  case  like  the  present,  there  is  no  occasion  for 
the  protection  of  the  dignity  or  convenience  of  the  courts.  The  contract 
was  between  citizens  of  foreign  States  who,  so  far  as  our  tribunals  are 
concerned,  well  might  make  any  reasonable  arrangement  for  the  settle- 
ment of  their  disputes. 

The  determining  question  seems  to  be  whether  such  a  contract  as 
this  is  so  improvident  and  unreasonable,  such  an  abnegation  of  legal 
rights,  that  the  government,  for  the  protection  of  mankind,  will  refuse 
to  recognize  it,  even  when  made  in  a  foreign  country  by  subjects  or 
citizens  of  that  country.  We  can  fancy  the  parties  to  this  contract  at 
the  time  of  making  it  saying  something  like  this :  "  As  the  performance 
of  this  contract  will  not  only  involve  travel  through  one  or  more 
foreign  countries  in  going  to  America  and  returning,  but  will  involve 
Journeying  long  distances  through  a  great  many  independent  States, 
each  of  which  has  its  own  courts  and  system  of  laws,  under  some  of 
which  a  person  sued  in  a  civil  action,  when  about  to  leave  the  State 
may  be  arrested  and  held  to  bail  or  in  imprisonment,  if  suits  may  be 
brought  in  any  one  of  these  numerous  jurisdictions,  there  is  a  liability 
to  great  trouble  and  expense  on  the  part  of  the  defendant  in  meeting 
the  litigation.  The  contract  contemplates  a  service  of  fifteen  weeks, 
after  which  Maestro  Mascagni  intends  to  return  to  his  permanent  home 
in  Florence.  It  will  be  better  and  more  reasonable  for  both  of  us  to 
provide  that  our  controversies,  if  any  arise,  shall  be  settled  by  the 
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ooarto  of  Florence,  than  to  leave  both  parties  sabject  to  auita  in  forty 
or  fifty  different  Jarisdictiona,  at  great  diatanoes  from  home  of  either." 
If,  moved  by  Buch  considerations,  the  parties  made  the  agreement  in 
question,  shall  the  Court  say  that  they  were  non  compotes  mefUis,  and 
that  their  agreement  was  so  improvident  and  unreasonable  that  it  can- 
not be  permitted  to  stand?  The  case  is  quite  unlike  Nute  v.  Hamilton 
Ins.  Co.,  6  Gray,  174,  although  it  has  some  features  in  common  with 
that  In  that  case  the  provision  was  contained  in  a  by*law  of  a  mutual 
insurance  company,  and  it  undertook  to  limit  claimants  to  one  county 
in  a  small  State  for  the  venue  of  actions.  The  principles  laid  down  in 
Daley  v.  People's  Building,  Loan  &  Saving  Association,  178  Mass.  Id, 
are  applicable,  although  the  cases  are  different  in  some  particulars. 
Similar  doctrines  are  stated  in  In  re  New  York,  Lackawanna  dr 
Western  Railroad,  98  N.  Y.  447,  452,  and  Greve  v.  iEtna  Live  Stock 
Ins.  Co.,  81  Uun,  28. 

There  is  no  attempt  here  to  deprive  either  party  of  the  right  of 
appeal  to  the  courts,  as  in  Bowe  v,  Williams,  97  Mass.  163,  but  only 
an  attempt  to  narrow  the  area  within  which  suits  may  be  brought 
This  is  analogous  to  the  limitation  of  the  subjects  of  which  the  courts 
shall  have  exclusive  jurisdiction,  by  a  provision  for  the  arbitration  of 
incidental  and  subsidiary  questions  out  of  court,  which  is  approved  in 
cases  above  cited  It  is  also  analogous  to  the  limitation  by  contract  of 
the  time  within  which  suits  may  be  brought  Eliot  National  Bank  v. 
Beal,  141  Mass.  566.  We  are  of  opinion  that  this  part  of  the  contract 
is  valid. 

The  defendant  has  done  nothing  that  deprives  him  of  his  right  to 
rely  on  the  contract  The  suit  which  he  brought  prior  to  this  was 
upon  a  later  contract,  and  against  parties  not  identical  Besides,  in 
his  declaration  in  that  case,  in  stating  inducements,  he  took  pains  to 
aver  that  there  was  no  right  to  sue  upon  tliis  contract  in  this  country. 
The  second  suit,  which  he  brought  after  he  had  been  held  to  answer  in 
this,  contains  a  similar  averment,  and  apparently  he  brought  it  to  avail 
himself  of  such  rights  as  he  might  have  in  case  the  decision  in  the 
present  suit  should  be  adverse  to  him.  We  are  of  opinion  that  the 
ruling  was  erroneous.^ 

Motion  granted. 

^  Compare  Inrarance  Co.  v.  Morse,  90  Wall.  445 ;  Bojnton  v.  Middlesex  Ins.  Co., 
4  Met.  212;  Nnte  v.  Hamilton  Ins.  Co.,  6  Graj,  174;  Hall  w.  People's  Ins.  Co.,  6 
Gray,  1S5;  Reichard  v.  Manhattan  Life  Ins.  Co.,  31  Mo.  518;  Dahmd  v.  La  Coiir 
Suprdme,  Rap.  Jud.  Queb.  21  C.  S.  4S9. 

A  etipniation  in  a  policy  on  which  one  hundred  underwriters  were  seTerally  liable 
that  the  assured  should  not  sue  more  than  one  at  one  time,  and  that  the  decision  in 
such  an  action  should  be  decisiTS  as  to  the  liability  of  all,  is  Talid,  and  a  plea  is  good 
whieh  sets  forth  that  an  action  is  brought  in  riolation  of  the  agreemanl  New  Jeisej 
Works  V.  Ackerman,  39  N.  T.  Siih>.  586. 
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SECTION  17. 

I 

CofUraeti  tending  to  Oorruption. 

TEIST  V.   CHILD. 
SuPBBMX  Ck>UBT  OF  THE  Unitbd  States,  Ociobbb  Tebm,  1874. 

[ReporUdinUl  Wallace,  i4i,] 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia ;  the 
case  being  thus :  — 

^«  P.  Trist  having  a  claim  against  the  United  States  for  his  services, 
r^nt^art^A  in  t^^ii^,  ty^n/'ihjng  t^c  treaty  of  Guadclupc  Hidalgo.  —  a  claim 
which  the  government  had  not  recognized,  —  resolved^  In  1866-67,  to 


iit  it  to  Congress  and  to  ask  payment  of  it.  And  he  mi 
agreenaent  with  Linus  Uhiid,  of  Boston,  that  Child, shouid  take  charge 
of  the  claim  and  prosec^'i^e  it  before  Congress  as  his  a^ent  and^ttorney. 
As  a  compensation  fo  his  services  it  was  agreed  that  Child  should 
receive  25  per  cent  of  vthatever  suin  Congress  might  allowjn  payment 
of  the  claim.  If  notLmg  was  allowed,  Child  was  to  receive  nothing. 
His  compensation  depended  whoUj'  upon  the  contingency  of  success. 
Child  prepared  a  petition  and  presented  the  claim  to  Congress.  JBefft^e 
flnftl  A(\t\nn  ^f^  taken  upon  it  by  that  body  Child  died.  His  son  and 
personal  representative,  L.  M.  Child,  who  was  his  partner  when  the 
agreement  between  him  and  Trist  was  entered  into,  and  dowH  to  the 
time  of  his  death,  continued  the  prosecution  of  the  claim.  By  an  act 
of  the  20th  of  April,  1871,  Congress  appropriated  the  sum  of  $14,559 
to  pay  it    ThP  flon  thprpnpnn  upplipH  fn  Trint  for  payment  of  the 

^1^  ff?"  ?^"^-  stipulated  Jgi  liL,tl?£_flgr££^?"^  b&twefJDLTlidt  and  .bU 
fsLfht^r       Triot.  f^anlinpH    |,p    pav.      ^Jercupon    Child  jipplied   to   the 

y^easgrj^  Department  to    suspend    the    payment    of    the^^6ne3'^£o 
Xfii^t.     Pa^-pent  was   suspeDdecT  accorclinglj'',"'  anH   the   money   was 

&tilUa.IhfiJz&ft&Sry.        '    '" " 

Child,  the  son,  now  filed  his  bill  against  Trist,  praying  that  Trist 
might  be  enjoined  from  withdrawing  the  $14,559  from  the  treasury 
until  he  had  complied  with  his  agreement  about  the  compensation,  and 
that  a  decree  might  pass  commanding  him  to  pay  to  the  complainant 
$5,000,  and  for  general  relief. 

The  defendant  answered  the  bill,  asserting,  with  other  defences  going 
to  the  merits,  that  all  the  services  as  set  forth  in  their  bill  were  "  of  such 
a  nature  as  to  give  no  cause  of  action  in  any  court  either  of  common 
law  or  equity." 

The  case  was  heard  upon  the  pleadings  and  much  evidence.    A  part 
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of  the  evideDoe  eonsisted  of  oorrespondenoe  between  the  parties.  It 
tended  to  prove  that  the  Childs,  ikther  and  son,  bad  been  to  see  yaii- 
OU8  members  of  Congress,  soliciting  their  inflaence  in  behalf  of  a  bill 
introduced  for  the  benefit  of  Mr.  Trist,  and  in  several  instances  obtain- 
ing a  promise  of  it  There  was  no  attempt  to  prove  that  any  kind  of 
bribe  had  been  offered  or  ever  contemplated ;  but  the  following  letter, 
one  in  the  correspondence  pat  in  evidence,  was  referred  to  as  showing 
the  effects  of  contracts  such  as  the  one  in  this  case :  — 

From  Child,  Jr.,  to  Tbist. 

HonsB  or  Rbprbskntativbs, 
Wasbxnoton,  D.  C,  Feb.  20, 187L 

Mr.  Trist:  Everything  looks  very  favorable.    I   found  that  my 

father  has  spoken  to  C and  B- — ,  and  other  members  of  tli^ 

House.    Mr.  B says  he  will  try  hard  to  get  it  before  the  House. 

He  has  two  more  chances,  or  rather  ^^  morning  hours,"  before  Con- 
gress adjourns.     A will  go  in  for  it.    D promises  to  go  for  it 

I  have  sent  your  letter  and  report  to  Mr.  W ,  of  Pennsylvania.    It 

may  not  be  reached  till  next  week.  Please  write  to  your  friends  to 
write  immediately  to  any  member  of  Congress.  Every  vote  tells ;  and 
a  simple  request  to  a  member  may  secure  his  vote,  he  not  caring  any- 
thing about  it  Set  every  man  you  know  at  wi  t,  even  if  he  knows  a 
page,  for  a  page  often  gets  a  vote.    The  most  1    ;ar  is  indifference. 

Tours,  dbc.,  L.  M.  CmLn. 

The  court  below  decreed  — 

1st  That-X«st.Ahould  pay  to  the  complainant  13^639^  with  interest 

■^"^  April  mh  J ^7^ 

2d.  Xbftt  until  he  did  so,  he  should  be  enjoined  from  reoeivingftt  the 
tnasuxy  ^^  oay  of  the  moneys  appropriated  to  him ''  by  the  above  act 
of  Congress,  of  April  20th,  1871.         

From  this  decree  the  case  was  brought  here. 

The  good  character  of  the  Messrs.  Child,  father  and  son,  was  not 
denied. 

Messrs.  Durani  and  Horner^  for  the  appellants. 

Messrs,  B,  F.  Butler  and  R.  D,  Mussey^  contra. 

Mb.  JusncB  Swatnb  delivered  the  opinion  of  the  court. 

The  court  below  decreed  to  the  appellee  the  amount  of  his  daim,  and 
enjoined  Trist  from  receiving  from  the  treasury  ^*  any  of  the  money 
appropriated  to  him"  by  Congress,  until  he  should  have  paid  the 
demand  of  the  appellee. 

This  decree,  as  regards  that  portion  of  the  fhnd  not  claimed  by  the 
appellee,  is  an  anomaly.  Why  the  claim  should  affect  that  part  of  the 
liind  to  which  it  had  no  relation,  is  not  easy  to  be  imagined.  This 
feature  of  the  decree  was  doubtless  the  result  of  oversight  and  inad- 
vertence. The  bill  proceeds  upon  the  grounds  of  the  validity  of  tha 
original  contract,  and  a  consequent  lien  in  ikvor  of  the  complainant 
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upon  the  fund  appropriated.  We  shaU  examine  the  latter  ground  first. 
Was  there,  in  any  view  of  the  case,  a  lien? 

Tt  ift  well  aettled  that  an  order  to  pay  a  debt  OUt  of  a  particular  f^^^ 
(^longing  to  the  debtor  ogives  to  the  creditor^ a  .speci fic^^eflftitable  „li^ 
upon  the  func^,  and  l)iDds  it  in  thp  h5^rj<ja  ^f  th^  HrRy^f*.  A  part  of  the 
particular  fund  may  he  assigned  by  an  order,  and  the  payee  may  en- 
force payment  of  the  amount  against  the  drawee.  But  a  mere  agree- 
ment to  pay  out  of  such  fund  is  not  sufficient.  Something  more  is 
necessary.  There  must  be  an  appropriation  of  the  fund  pro  tarUo, 
either  by  giving  an  order  or  by  transferring  it  otherwise  in  such  a 
manner  that  the  holder  is  authorized  to  pay  the  amount  directly  to 
the  creditor  without  the  further  intervention  of  the  debtor. 

Viewing  the  aublec^  in  the  liirht  of  these  authoritiea.  we  are  brouyht 
to  the  GoncliiBion  that  the  appellee  hflf^  "^  ^'^"  npr^n  fj^p  f[\]\^  l^gy^  jn 

^naafmn       ^^pe  undera^?pf|i|^  bftiVPfiP  *^^  ^^^^^  PKiM    ^^p^  Jji^f    ,^.>«  1^ 

ppr^^nftl  ftyrppmpnt.     It  could  in  no  wlsc  producc  the  effect  insistecL 
upon.    For  a  breach  of  the  agreement,  the  remedy  was  at  law,  not  in 
equity,  and  the  defendant  had  a  constitutional  right  to  a  trial  by  jury. 
If  there  was  no  lien,  there  was  no  jurisdiction  in  equity. 
There  is  another  consideration  fatally  adverse  to  the  claim  of  a  lien. 

Thft  firat  flftp.tion  of  ^he  ant  of  nongrpaa  of  FphniRry  ^,  }^{if^,  ^^f^Y*^ 
^^\  ft^^  tipnafera  of  anv  nart  of  anv  plftim  ^^^\j^at  th^  United  .§tates, 
"or  of  any  interest  therein^ whether  absolute  or  conditional,  shall  be 

of  the  amount  due,  and  the  issuing  of  a  warrant  therefor."  That  the 
cTaim  set  up  in  tne  bill  to  a  specific  part  of  the  money  appropriated  is 
within  this  statute  is  too  clear  to  admit  of  doubt  It  would  be  a  waste 
of  time  to  discuss  the  subject. 

But  there  is  an  objection  of  still  greater  gravity  to  the  appellee's  case. 
Was  the  contract  a  valid  one  ?  It  was,  on  the  part  of  Child,  to  pro- 
cure  by  lobby  service.  If  possible,  the  passage  of  a  bill  providing  for  the 
payment  of  the  claim.  The  aid  asked  by  the  younger  Child  of  Trist, 
which*  indicated  what  he  considered  needful,  and  doubtless  proposed  to 
do  and  did  do  himself,  is  thus  vividly  pictured  in  his  letter  to  Trist  of 
the  20th  February,  1871.  After  giving  the  names  of  several  members 
of  Congress,  from  whom  he  had  received  favorable  assurances,  he  pro- 
oeeds :  "  Please  write  to  your  Ariends  to  write  to  any  member  of  Con* 
gress.  Every  vote  tells,  and  a  simple  request  may  secure  a  vote,  he 
not  caring  anything  about  it.  Set  every  man  you  know  at  work.  Even 
if  he  knows  a  page,  for  a  page  often  gets  a  vote.*' 

In  the  Roman  law  it  was  declared  that  1*  a.  promise  xn§de  to  effect  a 
base  purpose^  as  to  commit  t^omifiide  or  aacrilegCt  is  not  binding,"  -  In" 
Aiir  jnriftprnapnf*P.  a  fif^Htiftrt  mftj  ^^  ^^g^^  .^^^  void  becausc  it  is  con- 
trftry  pa  a  qQpfttitution  or  statute^  or  incpn^istCQt  with  sound  policy  and 
ffpod  morals.  Lord  Mansfield  said :  ^^  Many  contracts  which  are  not 
against^morjdityjire^  still  void  as  being  against  the  maxims  of  sound 
policy." 
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It  is  a  rule  of  the  common  law  of  universal  application,  that  where  a 
contract  expressed  or  implied  is  tainted  with  either  of  the  vices  last 
named,  as  to  the  consideration  or  the  thing  to  be  done,  no  alleged  right 
founded  upon  it  can  be  enforced  in  a  court  of  justice. 

Before  considering  the  contract  here  in  question,  it  may  be  well^  by 
wa}'  of  illustration,  to  advert  to  some  of  the  cases  presenting  the  sub- 
ject in  other  phases,  in  which  the  principle  has  been  adversely  applied. 

Within^the  condemned  categor}'  are :  — 

An  agreement  to^  pay  Tor  supporCing  for  election  a  candidate  for 
BheriflT;  to  pay  for  resigning  a'public  position^tb  make  room  for  another ; 
to  pay  for  not  bidding  at  a  sheriffs  sale  of  real  property ;  to  pay  for 
not  bidding  for  articles  to  be  sold  by  the  government  at  auction ;  to  pay 
for  not  bidding  for  a  contract  to  carry  the  mail  on  a  specified  route ;  to 
^ay  a  person  for  his  aid  and  influence  in  procuring  an  oflSce,  and  for 
not  being  a  candidate  himself;  to  pay  for  procuring  a  contract  from 
the  government ;  to  pa}*  for  procuring  signatures  to  a  petition  to  the 
governor  for  a  pardon ;  to  sell  land  to  a  particular  person  when  Ihe 
surrogate's  order  to  sell  should  have  been  obtained ;  lo  pay  for  snp- 
pressing  evidence  and  compounding  a  felony ;  to  convey  and  assign  a 
part  of  what  should  come  from  an  ancestor  by  descent,  devise,  or  dis- 
tribution ;  to  pay  for  promoting  a  marriage ;  to  influence  the  disposition 
of  property  by  will  in  a  particular  waj*. 

The  question  now  before  us  has  been  decided  in  four  American  cases. 
They  were  all  ably  considered,  and  in  all  of  them  the  contract  was  held 
to  be  against  puT)Tic  p6ircy,'an  J  void.  "We"  enteTlaiir  no  <ioubt  that  in 
such  cases,  as  under  all  other  cTrcumdtances,  an  agreement  express  or 
implied  for  purely  professional  services  is  valid.  Within  this  category 
are  included,  drafting  the  petition  to  set  forth  the  claim,  attending  to 
the  taking  of  testimon}',  collecting  facts,  preparing  arguments,  and  sub- 
mitting them,  orally  or  in  writing,  to  a  committee  or  other  proper  author- 
ity, and  other  services  of  like  character.  All  these  things  are  intended 
to  reach  only  the  reason  of  those  sought  to  be  influenced.  They  rest  on 
the  same  principle  of  ethics  as  professional  services  rendered  in  a  court 
of  justice,  and  are  no  more  exceptional*  But  such  services  are  Separ- 
ated by  a  broad  line  of  demarcation  from  personal  solicitation,  and  the 
other  means  and  appliances  which  the  correspondence  shows  were  re- 
sorted to  in  this  case.  There  is  no  reason  to  believe  that  they  involved 
anything  corrupt  or  different  f^om  what  is  usually  practised  by  all  paid 
lobbyists  in  the  prosecution  of  their  business. 

The  foundation  of  a  i-Q^"V>ii/'  jp  thp  ylrtnt  -^f  its  fliti'iiniTn  They  art 
at  once  sovereigns  and  subjects.  As  the  foundation  is  undermined,  the 
structure  is  weakened.     When  it  is  destroyed  the  fabric  must  fall 


1  Salinas  v.  StUlinan,  66  Fed.  Rep.  (C.  C.  A.)  677 ;  Bergen  v.  Frisbie,  125  Cal.  16S; 
Barrj  v.  Capen,  151  Mais.  99;  Chesebrongh  v,  ConoTer,  140  N.  T.  8S2;  Yates  n 
Robertron,  80  Ya.  475 ;  Hoolton  v.  Nichol,  98  Wis.  893,  ace.  See  also  Baria  a. 
Commonwealth,  164  Mass.  241. 


■•' 


SECT.   ly.]  TBIBT  V.  CHILD.  481 

Sach  is  the  yoioe  of  nniyereal  history.  The  theory  of  our  goyemment 
is  that  all  public  stations  are  trusts,  and  that  those  clothed  with  them 
are  to  be  animated  in  the  discharge  of  their  duties  solelj'  by  considera- 
tions of  right,  justice,  and  the  public  good.  They  are  never  to  descend 
to  a  lower  plane.  But  there  is  a  correlative  duty  resting  upon  the 
citizen.  In  his  intercourse  with  those  in  authority,  whether  executive 
or  legislative,  touching  the  performance  of  their  functions,  he  is  bound 
to  exhibit  truth,  frankness,  and  integrity.  Any  departure  from  the  line 
of  rectitude  in  such  cases  is  not  only  bad  in  morals,  but  involves  a  pub- 
lic wrong.  No  people  can  have  any  higher  public  interest,  except  the 
preservation  of  their  liberties,  than  integrity  in  the  administration  of 
their  government  in  all  its  departments. 

The  agreement  in  the  preseijt  C(ij9.e  was  for  the  sale  of_the  influence 
and  e.xertiiQnf'  of  ^^a  I/^kkj  og^nt  t^  ^ring  fihnnt  th(ljjJlf[mi£T;  nf  a  law  for 
the  pavmept  of  a mJM^tfl  n^"^"'i  ^^«^^>^^"^  r^fer^n^ .to.it9. mecUa*  by  means 
TThiirh,  if  "^  ffY«r^f^/— ■■■■  ''""g^'*'"^"*if,  sn^l  ^nffirjprfd.ir  connection 

with  ^^^  p^vH"?^Ty  i!^<^^''^s^  f^f  ifhfi  figpp^-  *^^-  ft^-^H  ^nt''^7 1/^  tiip j^iRin. 

^"^^JirinriplPfl  n^  pnV^ii^  pr^ii^jr  ]^o  one  has  a  right,  in  such  cifcum- 
Btances,  to  put  himself  in  a  position  of  temptation  to  do  what  is 
regarded  as  so  pernicious  in  its  character.  The  law  forbids  the  in- 
choate step,  and  puts  the  seal  of  its  reprobation  upon  the  under- 
taking. 

If  any  of  the  great  corporations  of  the  country  were  to  hire  adven- 
turers who  make  market  of  themselves  in  this  way,  to  procure  the 
passage  of  a  general  law  with  a  view  to  the  promotion  of  their  pri- 
vate interests,  the  moral  sense  of  every  right-minded  man  would 
instinctively  denounce  the  emploj'er  and  employed  as  steeped  in  cor^ 
ruption,  and  the  employment  as  infamous. 

If  the  instances  were  numerous,  open,  and  tolerated,  they  would  be 
regarded  as  measuring  the  decay  of  the  public  morals  and  the  degen- 
eracy of  the  times.  No  prophetic  spirit  would  be  needed  to  foretell  the 
consequences  near  at  hand.  The  same  thing  in  lesser  legislation,  if  not 
so  prolific  of  alarming  evils,  is  not  less  vicious  in  itself,  nor  less  to  be 
condemned.  The  vital  principle  of  both  is  the  same.  The  evils  of  the 
latter  are  of  suflScient  magnitude  to  invite  the  most  serious  considera- 
tion. The  prohibition  of  the  law  rests  upon  a  solid  foundation.  A 
private  bill  is  apt  to  attract  little  attention.  It  involves  no  great  public 
interest,  and  usuall}'  fails  to  excite  much  discussion.  Not  unfrequently 
the  facts  are  whispered  to  those  whose  duty  it  is  to  investigate,  vouched 
for  by  them,  and  the  passage  of  the  measure  is  thus  secured.  If  the 
agent  is  truthful,  and  conceals  nothing,  all  is  well.  If  he  uses  nefarious 
means  with  success,  the  spring-head  and  the  stream  of  legislation  are 
polluted.  To  legalize  the  traflSc  of  such  service  would  open  a  door  at 
which  fraud  and  falsehood  would  not  fail  to  enter  and  make  themselves 
felt  at  every  accessible  point  It  would  invite  their  presence  and  offer 
them  a  premium.  If  the  tempted  agent  be  corrupt  himself,  and  dis« 
posed  to  corrupt  others,  the  transition  requires  but  a  single  step. 
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He  has  the  ineaDS  in  his  hands,  with  every  facility  and  a  strong  inoen* 
live  to  use  them.  The  widespread  suspicion  which  preyails,  and  charges 
openly  made  and  hardly  denied,  lead  to  the  conclusion  that  such  events 
are  not  of  rare  occurrence.  Where  the  avarice  of  the  agent  is  inflamed 
by  the  hope  of  a  reward  contingent  upon  success,  and  to  be  graduated  by 
a  percentage  upon  the  amount  appropriated,  the  danger  of  tampering 
in  its  worst  form  Ib  greatly  increased.  i 

It  is  by  reason  of  these  things  that  the  law  is  as  it  is  upon  the  sub-i 
Ject  It  win  not  allow  either  party  to  be  led  into  temptation  where  the 
thing  to  be  guarded  against  is  so  deleterious  to  private  morals  and  so 
injurious  to  the  public  welfare.  In  expressing  these  views,  we  follow 
the  lead  of  reason  and  authority. 

We  are  aware  of  no  case  in  English  or  American  Jurisprudence  like 
the  one  here  under  consideration,  where  the  agreement  has  not  been 
adjudged  to  be  illegal  and  void. 

We  have  said  that  for  professional  services  in  thb  connection  a  just 
eompensation  may  be  recovered.  But  where  they  are  blended  and  con- 
fused with  those  which  are  forbidden,  the  whole  is  a  unit  and  indivisible. 
That  which  is  bad  destroys  that  which  is  good,  and  they  perish  to- 
gether. Services  of  the  latter  character,  gratuitously  rendered,  are  not 
unlawful  The  absence  of  motive  to  wrong  is  the  foundation  of  the 
sanction.  The  tendency  to  mischief,  if  not  wanting,  is  greatly  less- 
ened. The  taint  lies  in  the  stipulation  for  pay.  Where  that  existB,  it 
affects  fatally,  in  all  its  parts,  the  entire  body  of  the  contract  In  all 
such  cases,  potior  conditio  de/enderUii.  Where  there  is  turpitude, 
the  law  will  help  neither  party. 

The  elder  agent  in  this  case  Is  represented  to  have  been  a  lawyer  oi 
ability  and  high  character.  The  appellee  is  said  to  be  equally  worthy. 
This  can  make  no  difPerence  as  to  the  legal  principles  we  have  con- 
sidered, nor  in  their  application  to  the  case  in  hand.     Tl^e  law  is  no 

.leapeOter.  Pf  .Rersons. 

Decree  reversedi  and  the  case  remanded,  with  directions  to 

Disfiiiss  the  NU.^ 


1  ProTidenoe  Tool  Co.  v.  Norris,  S  Wall.  45 ;  Oscanyaa  v.  Amu  Co.,  lOS  U.  S.  S61 ; 
Findlaj  v.  Peitz,  €€  Fed.  Rep.  (C.  C.  A.)  427 ;  Hajward  v.  Nordberg  Mfg.  Co.,  85 
Fed.  Rep.  (C.  C.  A.)  4;  Hunt  v.  Test,  8  Ala.  713;  Weed  v.  Black«  2  McArthor 
(D.  C),  268;  Doane  v.  Chicago  City  R.  R.  Co.,  160  III.  22;  Bermadei  Co.  v.  Crich- 
field,  62  IlL  App.  221,  174  111.  466;  Elkhart  Coantj  Lodge  v.  Crarjr,  98  Ind.  S38; 
Kansas,  Ac  Rj.  Co.  v.  McCoy,  8  Kan.  54S;  McBratney  v.  Chandler,  22  Kan.  692; 
Deering  v.  Conningham,  63  Kan.  174;  Wood  v.  McCaun,  6  Dana,  366;  WQdljr  s- 
Collier,  7  Md.  273 ;  Houlton  v,  Dunn.  60  Minn.  26 ;  Richardson  v.  Scott's  Bloif 
County,  59  Neb.  400;  Lyon  v.  Mitchell,  36  N.  Y.  235;  Mills  v.  Mills,  40  N.  Y.  546; 
Yeaxey  v,  Allen,  173  N.  Y.  359;  Winpenny  v.  French,  18  Ohio  St.  469  ;  Sweeney  •• 
McLeod,  15  Oreg.  330 ;  Cltppinger  v.  Kepbangh,  5  W.  &  S.  315  ;  Spalding  v.  Ewing, 
149  Pa.  875;  Powers  v.  Skinner,  34  Vt  274;  Bryan  v.  Reynolds,  5  Wia.  900; 
Chippewa  Valley  Co.  v.  Chicago,  &c.  Co.,  75  Wis.  224 ;  Houlton  v.  Nichol,  93  Wis. 
•98,  ace.    See  alao  Washington  Irrigation  Co.  v.  Knita,  119  Fed.  Rep.  (C.  C  A.) 
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MEGUIRE  V.  CORWINE. 
SuPBBMX  CouBT  OF  THS  Unitid  Statbs,  Octobbb  Tbbm,  1879. 

[Reported  in  101  United  Statet,  108.] 

Error  tx)  the  Supreme  Court  of  thft  nifttHpt  pf  rttlnintk 

The  facts  are  stated  in  the  opinion  of  the  ooart 

Mr.  Frederick  JP.  Stanton^  for  the  plaintiff  in  error. 

Mr.  Enoch  ToUen^  for  the  defendant  in  error. 

Mr.  Justice  Swatnb  delivered  the  opinion  of  the  court:  — - 

The  plaintiff  in  the  court  below  is  the  plaintiff  in  error  here. 

The  first  count  of  the  declaration  avers  that  in  considerfttion  of  .ibe 
a^sistancaio  l29  rendered  by  him  to  the  defendants'  testator  in  procur^ 
ing  him  to  be  appointed  special  counsel  of  the  United  States  in^^xtai^^ 
Jitigated  cases  known  as  the  **  Fariragut  "prize  "cases,*^  and  also  in  con- 
sideration of  the  assistance  to  be  rendered  by  tEe^pIaintTff  in  managing 
and  carryiujg  on  the  defence  in  those  cases^  — ^  which  assistance  was 
accordingly  rendered,  —  the  testator  promised  the  plaintiff  to  pay  him 
one  half  of  all  feea  wiiich  thf>  tefltat^r  ihVU^'^J!^'^!^**  ^^  ^"^^  Special 

finnnftftlj  and   tV^ftt   thft  t.P>pfa|t^|'  Hjj  jr<>A^jyq    oa^  annh    flj^A/*i«l    oOUnsel    In 

those  cases  $29,950,  of  which  sum  the  plaintiff  was   enfitited~  to  ^  be 

paid  one  half,  &c.  ^ 

The  second  count  is  substantially  the  same  with  the  firsts  except  that 
it  avers  the  consideration  of  the  contract  to  have  been  the  assistaqpe 
to  be  rendered  by  the  plaintiff  in  the  defence  of  the  cases  named,  and 
is  silent  as  to  the  stipulation  that  he  was  to  assist  in  procuring  the 
appointment  of  the  testator  as  special  counsel  for  the  government 

279 ;  Blown  v,  Unt  Nat.  Bank,  137  Ind.  655 ;  Thompson  v.  Wharton,  7  Bush,  56S ; 
Bock  V.  Fint  Nat  Bank,  27  Mich.  293 ;  McDonald  v.  Backstaff,  56  Neb.  8S. 

In  Southard  v.  Bojrd,  51  N.  Y.  177,  the  defendant,  a  ship-owner,  residing  in  Bos- 
ton, hearing  of  the  Banks  expedition,  came  to  New  York,  seeking  emplojrment  in  this 
^  expedition  for  one  of  his  ships  known  as  the  *'  Red  Ganntlet."  Failing  to  charter  it 
himself,  he  called  at  the  office  of  the  plaintiffs  and  left  his  ship  for  charter,  limiting 
them,  howerer,  to  a  charter  for  troopt,  and  retamed  to  Boston.  At  this  interview  he 
was  informed  that  the  commissions,  in  case  of  charter,  wonld  be  Ato  per  cent.  In  its 
opinion  the  conrt  saj :  "  The  further  claim  is  made  that  the  contract  with  the  plain- 
tlS  was  for  an  illegal  service,  in  that  they  charged  a  commission  for  claiming  to  have 
inflnenee  with  a  government  agent  to  accept  a  vessel  already  offered,  but  not  yet  ac- 
cepted. It  is  true  that  one  of  the  plaintiffs  was  a  son,  and  that  another  was  a  son-in- 
law  of  one  of  the  government  agents,  whose  business  it  was  to  select  the  vessels  for 
the  government,  and  the  plaintiffs  probably  had  facilities  for  chartering  vessels  which 
others  did  not  have.  But  the  plaintiffs  did  not  contract  to  do  an  illegal  service. 
They  did  not  agree  to  use  any  corrupt  means  to  procure  the  charter.  The  fact  that 
the  plaintiffs  had  intimate  relations  with  the  government  agents,  and  could  probably 
therefore  influence  their  action  much  more  readily  than  others,  did  not  forbid  their 
employment.    Lyon  v.  MitcheD,  36  N.  Y.  285." 
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The  third  is  a  oommon  count  alleging  the  Indebtedneea  of  the 
testator  to  the  defendant  for  work  and  labor  to  the  amount  of 
$12,975. 

It  appears  by  the  bill  of  exceptions  that  the  plaintiff  called  three 
witnesses  to  establish  the  contract  upon  which  he  sought  to  reoover. 
Lovel  testified  that  '^  the  testator  also  stated  that  he  had  agreed 
to  paj  the  plaintiff  one-half  of  all  the  fees  he  should  receive  in  ssid 
oases,  for  his  aid  in  getting  the  appointment  of  special  counsel  and  for 
the  assistance  which  the  plaintiff  was  to  render  in  procuring  testi- 
mony and  giving  information  for  the  management  of  the  defence  in 
said  cases.'' 

**  On  cross-examination,  the  witness  said  he  knew,  before  his  said 
conversation  with  R.  M«  Corwine,  and  before  Corwine  was  employed, 
that  Mr.  Meguire,  the  plaintiff,  had  the  selection  of  counsel  in  said 
eases,  the  treasury  Department  only  restricting  him  to  the  selection  of 
a  man  who  was  familiar  with  admiralty  practice,  and  Mr.  Meguire  was 
to  utilize  the  information  he  professed  to  have  at  that  time.  The  bar^ 
gain,  as  witness  understood  it»  was  thati  in  consideratio^of  Meguire^ 
procuring  Corwine  to  be  employed  as  special  counsel  in  t&<^*"MBes, 
AOil  of  assisting  him  in  getting  eyidexiLa .and  Mbrmatttm^ ^6orWuie 
iflgxeed  to  pay  to  the  plaintiff  (MeguireJ  one  half  of  th^.  fees  whlcFTfe 
(Corwine)  might  receive  from  the  United  States  for  services  in  said 


^^  The  plaintiff  then  called  Lewis  8.  Wells,  another  witness  in  his 
behalf,  who,  being  duly  sworn,  stated  that  since  the  commencement  of 
this  suit  —  he  thought  some  time  last  3*ear — he  met  the  testator  (R.  M. 
Corwine,  deceased)  in  the  Treasury  department,  and  had  a  conversa- 
tion with  him  about  the  plaintiff  and  the  Farragut  cases.  Mr.  Corwine 
was  very  angry,  and  said  that  he  had  agreed  to  pay  Mr.  Meguire  one  half 
of  his  fees  in  the  Farragut  cases,  and  had  paid  him  one  half  the  retainer 
received  in  1869,  and  $4,000  in  July,  1873,  and  had  taken  his  receipt 
in  full.  That  he  had  found  out  that  plaintiff  had  not  been  the  means  of 
his  appointment  as  special  counsel,  and  he  thought  he  had  paid  the 
plaintiff  enough." 

^Wells  testified  further  that  upon  two  occasions  the  te^tftjor  told^  him 
the  plaintiff  was  assisting  him  in  the  preparation  of.tbg  defence  in  the 
Farragut  cases,  and  that  he  had  agreed  to  £ay  to  the  plaintiff  one  ¥alf 
of  bis  fees  for  the  plaintiff's  services.  This" is  aTI'tliariB'  fOuuQ  lu  Ihe 
record  touching  the  terms  and  consideration  of  the  contract.  It  was 
in  proof  by  a  late  solicitor  of  the  treasury  that  the  plaintiff  strongly 
urged  on  him  the  employment  of  the  testator  as  special  counsel,  and 
that  at  the  instance  of  the  plaintiff  he  called  the  attention  of  the  Secre- 
tary of  the  Treasury  to  the  subject,  and  that  the  appointment  of  the 
testator  was  thus  brought  about  The  plaintiff  had  been  a  derk  in 
New  Orleans,  in  the  office  of  Colonel  Holabird,  Chief  Quartermaster 
of  the  Department  of  the  Gulf,  during  the  war,  and  had  possession  of 
Holabird's  papers,  firom  which  he  derived  the  facts  communicated  to 
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the  testator  for  the  defence  of  gOTernment  in  the  prize  suits  in  qaestion. 
It  was  not  controverted  that  the  amount  of  fees  received  by  the  testator 
was  $25,950,  and  that  he  paid  over  to  the  plaintiff  $4,475  before  the 
breach  occurred  between  them.  The  farther  sum  of  $8,500  was  claimed 
by  the  plaintiff,  and  this  suit  was  brought  to  recover  it.  The  learned 
counsel  for  plaintiff  in  error  complains  in  his  brief  that  '^  in  the  c^hai^e 
of  the  court,  page  10,  Ulc  jory  were  mstructed  that  nh§^,j;^QjatJact^9gt 


ILIlLin  thr  first  ^T"""*-  ^^  ^^-^  A^^\^^^^\nm  »■■  riiiegat 

The  J2]aintiff  could  not  recover  on  Jhe  .sfiQPad.  CQlint  nnlfiflfi  fti^  Jacy 
should  find  that  the  parties  made,  anotbex.. JAd.&..di&tiA<^..Qon tract ; ' 
and  in  the  first  instniotion  asked  b\'  the  defendants  and  given  by  the 
court  the  jury  were  told  ^  that  such  an  arrangement  is  void,  because  it 
is  contrary  to  public  policy,  and  the  plaintiff  cannot  recover  in  any 
form  of  action  for  any  services  rendered  or  labor  performed  in  pursu- 
ance thereof  .  .  .  There  can  be  no  doubt  that  this  charge  wag  fatal 

fr,  tfh*^  r1ft'"^'^ft  Tyb^^Q  <^s^-  TUfiJ^rX.-Vere  AQt  jflEweS  td .inferos 
thAy  w<>H  mjg>it.  have  done  from  the  testimony  of  more  than  one  of 
the  witaesses^  that  the  testator, _afte(  his .  aj;2pointment  as  special 
counsel,  recognized  an  impiied  agreement  to  pay  the  plaintiff  half  of 
his  fees  for 'the  services  of  the  latter  rendered  during  tiie"  projff eSs  of 
the  business."  "^  ~ " 

In  our  view  of  the  record  this  is  the  turning-point  of  the  case.  The 
objection  taken  to  the  instructions  referred  to  is  not  so  much  to  them 
in  the  abstract  as  the  concrete.  JThe  complaint  is  that  they  closed  the 
door  against  the  inference  of  another  contract  which  the  jury'  mtglit 
'liayft  drawr^  from  the  te^timpuj  in  thejcase.  To  this  there  are  several 
answers.  ^,  fcxe^w^r^  «i?^h  t^°*^^'^^njj  it  ahould  have  been  set  forth 
in  the  record.  After  a  carefhl  examination,  we  have  been  unable  'to 
find  any.  The  instructions  expressly  saved  the  right  of  the  jury  to 
find  another  and  a  different  contract,  and  their  attention  was  called 
to  the  subject.  They  found  none.  The  contract  objected  to  by  the 
court  as  fatally  tainted  was  proved  by  witnesses  called  by  the  plaintiff 
himself.  He  neither  proved  nor  attempted  to  prove  any  other.  It 
was,  then*,  neither  claimed  nor  intimated  that  any  other  had  been  made. 
After  the  views  of  the  court  were  announced  it  was  too  late  for  the 
plaintiff  to  change  his  position  and  claim  for  the  jury  the  right  to 
wander  at  large  in  the  field  of  conjecture  and  find  as  a  fact  what  the 
evidence  wholly  failed  to  establish,  and  which,  if  found,  would  have 
thrown  on  the  court  the  necessity  to  set  aside  the  verdict  and  award 
a  new  trial. 

A  judge  has  no  right  to  submit  a  question  where  the  state  of  the  evi- 
dence forbids  it.  Michigan  Bank  v.  Eldred,  9  Wall.  544.  On  the 
contrary,  where  there  is  an  entire  absence  of  testimony,  or  it  is  all  one 
way,  and  its  conclusiveness  is  Aree  from  doubt,  it  is  competent  for  the 
court  to  direct  the  jury  to  find  accordingly.  Merchants'  Bank  v.  State 
Bank,  10  id.  604.  The  practice  condemned  in  Michigan  Bank  u  Eldred 
is  fraught  with  evil.    It  t^nds  to  creat<e  doubts  which  otherwise  might 
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not,  and  ought  not  to  exist,  and  may  oonfhse  the  minds  of  tiie  joiy  and 
lead  them  to  wrong  conclastons.  If  the  instructions  here  under  con- 
sideration are  liable  to  any  criticism,  it  is  that  they  were  more  favorable 
to  the  plaintiff  in  error  than  he  had  a  right  to  claim* 

The  law  touching  contracts  like  the  one  here  in  question  has  been 
often  considered  by  this  court,  and  is  well  settied  by  our  adjudications. 
Marshall  v.  Baltimore  &  Ohio  Railroad  Co.,  16  How.  314 ;  Tool  Com- 
pany V.  Norris,  2  Wall.  45 ;  Trist  v.  Child,  21  id.  441 ;  Coppell  v.  Hsll, 
7  id.  542,  It  cannot  be  necessary  to  go  over  the  same  ground  again. 
To  do  so  would  be  a  waste  of  time.  The  object  of  this  opinion  is  rather 
to  vindicate  the  application  of  our  former  rulings  to  this  record  than  to 
give  them  new  support.  They  do  not  need  it  Frauds  of  the  dasa 
to  which  the  one  here  disclosed  belongs  are  an  unmixed  evil.  Whether 
forbidden  by  a  statute  or  condemned  by  public  policy,  the  result  is  the 
same.  No  legal  right  can  spring  from  such  a  source.  They  are  the 
sappers  and  miners  of  the  public  welfare,  and  of  free  government  as 
well.  The  latter  depends  for  its  vitality  upon  the  virtue  and  good  faith 
of  those  for  whom  it  exists,  and  of  those  by  whom  it  Is  administered. 
Corruption  is  always  the  forerunner  of  despotism. 

In  Trist  v.  Child  (supra) ,  while  recognizing  the  validity  of  an  honest 
claim  for  services  honestiy  rendered,  this  court  said :  ^*  But  they  are 
blended  and  confused  with  those  which  are  forbidden ;  the  whole  is  a 
unit,  and  indivisible.  That  which  is  bad  destroys  that  which  is  good, 
and  they  perish  together.  •  .  .  Inhere  the  taint  exifts  it  affects  fatallY» 
.in  all  its  parts^the  entire  body  of  the  contracts  In  all  such  cases 
potior  conditio  defenderUis.    Where  there  is  tiirpitnHf^  ^fae  Jaw  will 

lielp  joeitber  itffft}V'    T^^fiAe.  .xfixoacbs  apply  b^.re.    The._contract  is 

dearly  illegal,  and  this  action  was  brought  to  enforce  it  This 
elusion  renders  It  unnecessary  to  consider  the  plaintnTs  Other  assign- 
ments of  error.  Th&.fiaae  hfiioig  fundamentally  and  fEi^U v  defective,  he 
could  not  recover.  Conceding  all  his  exceptions,  other  tEaDrEh68e'l7& 
tisve  considered*,  to  be  well  taken,  the  errors  committed  could  have 
done  him  no  harm,  and  opposite  rulings  would  have  done  him  no  good* 
In  either  view,  these  alleged  errors  are  an  immaterial  element  in  the 
case.    Barth  v.  Clise,  Sherifi;  12  Wall  400.         Judgmeni  affirmed} 

1  8m  ftlso  SchloBS  V.  Hewlett,  81  Ala.  266;  Edwards  v.  Randle,  63  Ark.  S16; 
Kartin  v.  Wade,  37  Cal.  168;  Conner  v.  Canter,  15  Ind.  App.  690;  GloTer  v.  Taylor, 
3S  La  Ann.  634;  Harris  v.  Chamberlain,  126  Mich.  880;  Dickson  v.  Kittaon,  75 
Minn.  168 ;  Gray  v.  Hook,  4  N.  T.  449;  Basket  v.  Moss,  115  N.  C.  448;  Hantw  f. 
Noll,  71  Fk.  882;  Whitman  v.  Ewin,  39  S.  W.  Rep.  (Tenn.  Ch.)  748;  Willis  a 
Compnss  Co.,  66  &  W.  Bep.  (Tex.  Cir.  App.)  478 ;  MeMsham  v.  Dow,  SS  Yt.  71. 
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WOODSTOCK  IRON  COMPANY  v.  RICHMOND  AND 
DANVILLE  EXTENSION  COMPANY. 

SUFBEMX  COUBT  OF  THB  UkITED   StATBS,   OcTOBHB  TbBM,    1888. 

[Reported  in  1S9  Uniud  States,  643.] 

Mb.  Justice  Field  delivered  the  opinion  of  the  ooart :  — 

As  appears  from  the  pleadings,  some  time  previooB  to  NoTember, 
1881^  the  plaintiff  below,  the  Richmond  and  Danville  Extension  Com« 
pany,  a  corporation  created  under  the  laws  of  New  Jersey,  entered 
into  a  contract  with  the  Georgia  Pacific  Railway  Company,  a  cor- 
poration created  nnder  the  laws  of  Georgia,  to  locate  and  con- 
stract  for  the  latter  company,  by  the  nearest,  cheapest,  and  most 
suitable  route,  a  railroad  fh>m  Atianta  in  Georgia  tluough  Alabama 
to  Columbus  in  Mississippi,  at  the  rate  of  $20,000  a  mile,  to  be 
paid  in  whole  or  part  in  the  bonds  of  the  railroad  company;  and 
in  November,  1881,  it  was  engaged  in  locating  and  constructing 
the  road  under  the  contract.  At  that  time  the  defendant  below,  the 
Woodstock  Iron  Company,  a  corporation  created  nnder  the  laws  of 
Alabama  for  the  manufacture  and  sale  of  products  of  iron  ore,  was 
doing  business  at  the  town  of  Anniston  in  that  State ;  and  it  then 
made  a  formal  propositiou  in  writing  to  the  Extension  Company  that  if 
it  would  locate  and  construct,  or  cause  to  be  located  and  constructed, 
the  railroad  by  way  of  the  town  of  Anniston,  then  the  Iron  Company 
would  donate  and  convey,  or  cause  to  be  donated  and  conveyed,  to  the 
Extension  Company  sundry  parcels  of  land  both  within  and  without  the 
corporate  limits  of  the  town,  for  the  location  of  the  road,  and  which 
might  be  necessary  for  sidings  or  spare  tracks ;  and  would  also  donate 
and  pay  to  the  Extension  Company  $30,000,  one  half  when  the  road 
made  a  connection  with  the  line  of  the  Alabama  Great  Southern  Rail- 
road Company  at  Birmingham,  Alabama,  and  the  other  half  when  the 
load  made  a  connection  with  the  line  of  the  Louisville  and  Nashville 
Railroad  Company  at  that  place ;  the  payments  to  be  made  provided 
the  load  should  be  so  far  completed  as  to  make  the  connections 
designated  within  three  years.  The  proposition  was  formally  accepted 
in  writing  by  the  Extension  Company,  through  its  vice-president  John 
W.  Johnston. 

Pursuant  to  this  contract  the  Extension  Company  located  and  con- 
structed the  railroad  by  way  of  the  town  of  Anniston  by  the  first  of 
January,  1883,  and  made  the  connections  specified,  within  the  period 
designated,  and  complied  in  every  respect  with  its  terms. 

The  Woodstock  Iron  Company  complied  with  the  contract  only  in 
part  At  the  request  of  the  Extension  Company  it  conveyed  to  the 
railroad  company  the  several  parcels  of  land  mentioned,  and  also  upon 
like  request  furnished  it  with  cars  to  the  value  of  $6,325.    For  the 
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balance,  amoanting  to  128,675^  the  present  suit  was  bioagfat^  and  the 
principal  question  presented  to  the  court  below,  and  to  this  court,  is 
whether  the  contract  is  obligatory  upon  the  defendant,  or  whether  it  is 
void  as  being  against  public  policy. 

In  determining  this  question,  it  must  be  borne  in  mind  that  the  con- 
tract of  the  Extension  Company  with  the  Geoigia  Pacific  RaUway 
Company  was  to  locate  and  construct  the  road  '^  by  the  nearest, 
cheapest,  and  most  suitable  route  from  Atlanta,  Georgia,  through  Ala- 
bama to  Columbus  in  Mississippi,"  for  the  consideration  of  $20,000  a 
mile,  and  that  it  is  averred  in  the  pleadings  and  admitted  by  the 
demurrer,  that  in  causing  the  road  to  be  located  by  way  of  Anniston, 
it  was  necessary  to  deflect  the  same  from  the  nearest  and  cheapest  and 
most  natural  route  between  the  designated  termini,  a  distance  of  five 
miles,  at  an  additional  cost  of  $100,000.  In  the  light  of  these  facts 
there  can  be  but  one  answer  given  to  the  question  presented  respecting 
the  contract  between  the  Iron  Company  and  the  Extension  Company, 
namely,  that  it  was  a  void  contract,  immoral  in  its  conception  and  cor- 
rupting in  its  tendency.  It  was  a  contract  by  an  employ^  of  a  railroad 
company  with  a  third  party^  for  a  consideration  to  be  received  from  that 
third  party,  to  violate  its  engagement  with  its  employer  in  the  important 
business  of  locating  and  constructing  a  railroad,  and  instead  of  select- 
ing the  shortest,  cheapest,  and  most  suitable  route,  to  locate  the  road 
by  a  longer  route,  and  thus  impose  an  unnecessary  and  heavj-  burden 
upon  its  employer.  The  proposition  of  the  Iron  Company,  which  was 
accepted,  was  to  pay  the  Extension  Company  for  a  breach  of  its  duty. 
In  plain  language,  it  was  nothing  less  than  the  offer  of  a  bribe  to  the 
latter  company  to  be  faithless  to  its  engagements,  and  to  do  with  refer- 
ence to  the  business  in  which  it  was  engaged  what  would  amount  to 
little  less  than  robbery  of  its  employer.  The  transaction  on  the  part 
of  the  Iron  Company  was  none  the  less  offensive  because  of  the 
threats  of  the  Extension  Company,  made  by  its  vice-president,  who 
was  also  a  director  and  stockholder  of  the  railroad  company,  that  if 
the  land  and  money  mentioned  were  not  donated,  it  would  cause  the 
road  to  be  located  away  from  Anniston  by  the  rival  town  of  Oxford. 
The  threats  did  not  excuse,  much  less  justify,  the  offer. 

We  have  thus  far  considered  the  case  as  one  only  between  private 
parties  where  an  employ^  has  agreed,  for  a  money  consideration,  to 
violate  his  obligation  to  his  employer;  but  there  are  other  circum- 
stances which  add  to  the  offensiveness  of  the  transaction.  The 
business  of  the  Extension  Company  was  one  in  which  the  public  was 
interested.  RaQroads  are  for  many  purposes  public  highways.  They 
are  constructed  for  the  convenience  of  the  public  in  the  transportation 
of  persons  and  property.  In  their  construction  without  unneoessaiy 
length  between  designated  points,  in  their  having  proper  accommoda- 
tions, and  in  their  charges  for  transportation,  the  public  is  directly 
interested.  Corporations,  it  is  true,  formed  for  their  construction  are 
private  corporations,  but  whilst  their  directors  are  required  to  look  to 
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the  interests  of  their  stockholders,  they  most  do  so  in  sabordination  to 
and  in  connection  with  the  public  interests,  which  thej  are  equally  bound 
to  respect  and  subserve.  All  arrangements,  therefore,  by  which  direc- 
tors or  stockholders  or  other  persons  may  acquire  gain,  by  inducing 
those  corporations  to  disregard  their  duties  to  the  public  are  illegal  and 
lead  to  unfair  dealing,  and  thus  being  against  public  policy  will  not  be 
enforced  by  the  courts.  In  this  case  the  Extension  Company,  to 
which  the  duty  of  locating  and  constructing  the  railroad  between  its 
termini  was  entrusted,  in  agreeing,  for  a  consideration  offered  by  a 
third  party,  to  disregard  that  duty  and  locate  and  construct  the  road 
by  a  longer  route  than  was  required,  not  only  committed  a  wrong  upon 
the  railroad  company  by  thus  imposing  unnecessary  burdens  upon  it, 
to  meet  which  larger  charges  for  tranportation  might  be  called  for,  but 
also  a  wrong  upon  the  public. 

The  case  of  Fuller  v.  Dame,  18  Pick.  472,  483,  is  instructive  on  this 
head.    It  there  appeared  that  Dame,  the  defendant,  was  the  owner  of 
a  large  tract  of  land  and  flats  situated  on  Sea  Street,  and  between  it 
and  Front  Street,  on  the  south  side  of  Boston,  which  would  be  greatly 
enhanced  in  value  if  the  Boston  and  Worcester  Railroad  Company 
would  locate  one  of  its  depots  between  those  streets  and  easterly  of 
Front  Street    To  induce  the  company  to  make  such  location  it  was 
supposed  to  be  necessary  to  form  an  association^  which  would  pay  ta 
it  a  large  sum  of  money  and  furnish  a  large  tract  of  land  for  the  depot, 
besides  making  other  donations ;  and  to  provide  the  money  and  land, 
also  to  form  a  company  to  purchase  the  flats  and  land  between  the 
streets  named,  to  be  held  as  Joint  stock  and  laid  out  in  due  form  and 
shape  for  sale.    Fuller  agreed  to  aid  Dame  in  getting  up  such  com* 
pany,  and  in  inducing  the  railroad  company  to  fix  its  termination  and 
principal  depot  between  those  streets,  Fuller  being  himself  of  opinion 
that  the  railroad  ought,  from  a  view  of  the  public  good  and  the  good 
of  its  stockholders,  to  enter  the  city  on  the  southerly  side  and  have  its 
principal  depot  there.    In  consideration  of  such  agreement  Dame  gave 
his  note  for  $9600,  payable  to  Fuller  in  three  years,  the  note  being 
deposited  with  third  parties,  to  be  delivered  to  him  when  the  principal 
depot  of  the  railroad  company  for  merchandise  was  constructed  between 
the  streets  mentioned.     Fuller  was  at  the  time  of  the  agreement  a 
stockholder  in  the  railroad  company.    The  road  having  been  com- 
pleted^ and  the  principal  depot  located  between  the  streets  mentioned, 
and  the  note  not  being  paid,  suit  was  brought  upon  it    It  was  adjudged 
that  the  contract  was  contrary  to  public  policy,  and  that  the  note  given 
in  consideration  of  it  was  therefore  void.    In  coming  to  this  conclusion 
the  court  considered  somewhat  at  lai^e  the  ground  upon  which  contracts 
of  this  character  were  avoided,  and  held  that  it  was  because  they  tended 
to  place  one  under  wrong  influences,  by  offering  him  a  temptation  to  do 
that  which  might  injuriously  affect  the  rights  and  interests  of  third 
persons,  and  that  the  case  before  it  was  within  the  operation  of  this 
principle,  the  contract  tending  injuriously  to  aflTect  the  public  interest 
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iB  ettablishing  the  fitteBt  and  most  suitable  location  for  tbe  tenninatloa 
of  the  Boston  and  Worcester  Railroad  for  the  accommodation  of  the 
pablic  travel  It  is  trae  the  road  was  constmcted  and  located  by  the 
corporation  at  the  expense  of  private  parties  nnder  the  sanction  of  the 
legislatare,  incorporated  for  that  parpose,  who  were  to  be  remunerated 
by  a  toll  levied  and  regulated  by  law ;  and  it  was  left  to  its  directoirs  to 
fix  the  termination  and  place  of  deposit.  Bat  the  court  added :  ^^  In 
doing  this  a  confidence  was  reposed  in  them,  acting  as  agents  for  the 
public,  —  a  confidence  which,  it  seems,  could  be  safely  so  reposed,  when 
it  is  considered  that  tbe  interests  of  the  corporation  as  a  company  of 
passenger  and  freight  carriers  for  profit  was  identical  with  the  interests 
of  those  who  were  to  be  carried,  and  had  goods  to  be  carried,  that  is, 
with  the  public  interest.  This  confidence,  however,  could  only  be  safely 
so  reposed  under  the  belief  that  all  the  directors  and  members  of  the 
company  should  exercise  their  best  and  their  unbiased  Judgment  upon 
the  question  of  such  fitness,  without  being  influenced  by  distinct  and 
extraneous  interests,  having  no  connection  with  the  accommodation  of 
the  public  or  the  interests  of  the  company.  Any  attempt,  therefore,  to 
create  and  bring  into  eflBcient  operation  such  undue  influence  has  all  the 
injurious  efliects  of  a  fraud  upon  the  public,  by  causing  a  question  whidi 
ought  to  be  decided  with  a  sole  and  single  regard  to  public  interests,  to 
be  affected  and  controlled  by  considerations  having  no  r^ard  to  sudi 
interests.  It  is  no  answer  to  say  that,  by  the  act  of  incorporation,  the 
executive  authority  was  vested  in  a  board  of  directors,  and  Mr.  Fuller 
was  not  a  director.  He  was  a  member  of  the  company,  and  might  be 
chosen  a  director.  He  was  an  elector  of  the  directors,  and  they  wers 
directly  responsible  to  the  stockholders.  The  immediate  act  of  location 
was  with  directors^  but  the  eflScient  authority  was  with  the  members  and 
stockholders  of  the  corporation,  who  elect  the  directors.  The  election 
may  depend  upon  the  known  views  and  opinions  of  candidates  apon 
this  very  question  of  location.  They  had  a  right  to  his  disinterested 
Judgment  and  advice  upon  the  question  of  location ;  and  this  could  not 
be  exercised  whilst  he  held  and  relied  on  a  promise  for  a  large  sum  of 
money,  the  payment  of  which  depended  upon  this  decision  of  the  ques- 
tion by  the  directors." 

The  case  before  us  is  much  stronger  than  the  one  thus  decided  by 
the  Supreme  Judicial  Court  of  Massachusetts.  There  the  contract  was 
held  invalid  because  made  with  a  stockholder  of  the  company,  by  which 
he  promised,  for  a  pecuniary  consideration,  to  endeavor  to  procure  the 
company  to  locate  one  of  its  depots  at  a  particular  place  in  the  city. 
Here  the  contract  was  with  an  employ^  of  the  company  to  induce  it  to 
disregard  its  obligations ;  and  the  principal  person  making  that  contract 
on  the  part  of  tbe  employ^  was  a  director  and  stockholder  of  the  com- 
pany which  was  to  be  thus  seriously  affected. 

The  principle,  which  is  so  clearly  and  forcibly  stated  in  Fuller  •• 
Dame,  has  been  applied  in  numerous  instances  by  the  highest  courts  of 
different  States,  to  avoid  contracts  made  to  influence  railroad  companies 
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in  sdeotiDg  their  rontes  and  locating  their  depots  and  stations,  by  dona* 
ttons  of  land  and  money  to  some  of  its  directors  or  stockholders  or 
agents.  Thos  in  Bestor  v.  Watben,  60  Illinois,  188,  it  appeared  that 
in  1849  the  legislature  of  Illinois  incorporated  a  company  to  build  a 
railroad  from  a  point  on  the  Mississippi  River  to  Peoria,  and  that  in 
1852  the  charter  was  amended  so  as  to  authorize  the  extension  of  the 
road  fh>m  Peoria  eastward  to  the  State  line.  In  1855  the  company 
made  a  contract  with  the  firm  of  Cruger,  Secor,  &  Company,  by  which 
the  latter  undertook  the  construction  and  equipment  of  the  road.  In 
1856)  whilst  engaged  upon  this  work,  the  members  of  the  firm,  together 
with  Bestor,  the  president  of  the  railroad  company,  Sweat,  one  of  its 
directors,  and  Smith,  its  construction  agent,  entered  into  a  contract 
with  Wathen  and  Gibson,  the  defendants,  by  which  the  latter,  being 
the  owners  of  160  acres  of  land,  agreed,  in  consideration  that  the  road 
then  in  process  of  construction  should  cross  the  Illinois  Central  Rail- 
road where  their  land  was  situated,  the  land  would  be  laid  out  into 
town  lots  and  sold,  and  after  proceeds  amounting  to  $4,800  had  been 
received,  which  were  to  be  retained  by  Wathen  and  Gibson,  a  convey- 
ance of  an  undivided  half  of  the  residue  should  be  made  to  the  other 
parties.  The  only  consideration  for  this  agreement,  aside  fh>m  the 
location  of  the  road,  was  that  the  other  parties  should  assist  and  con- 
tribute to  the  building  up  of  the  town  on  the  land.  The  road  was  con- 
structed across  the  Illinois  Central,  and  Wathen  and  Gibson  laid  out 
the  land  into  lots,  and  proceeded  to  sell  the  same,  and  the  town  of  £1 
Paso  was  built  on  the  land  and  an  adjoining  tract  In  1863  the  plain- 
tiffs filed  their  bill  against  Wathen  and  Gibson  for  an  account  of  the 
sales  and  a  conveyance  of  the  undivided  half  of  the  lots  unsold.  The 
court  held  the  contract  void  as  against  public  policy,  and  dismissed  the 
suit,  and  the  decree  in  this  respect  was  affirmed  by  the  Supreme  Court 
of  the  State,  that  court  observing  that  when  the  people  through  their 
legislature  grants  to  a  company  the  right  of  eminent  domain  for  the 
purpose  of  constructing  a  ndlroad  it  is  upon  the  supposition  that  the 
road  will  bring  certain  benefits  to  the  public,  and  that  when  subscrip- 
tions are  made  to  its  stock,  the  money  is  subscribed  upon  the  under- 
standing that  the  officers  entrusted  with  the  construction  of  the  road 
will  so  locate  its  line  and  establish  its  depots  as  to  bring  the  highest 
pecuniary  profit  to  the  stockholders  compatible  with  a  proper  regard 
for  public  convenience ;  that  these  alone  are  the  considerations  which 
should  control  officers  of  the  road,  and  so  far  as  they  permit  their 
official  action  to  be  swayed  by  their  private  interests  they  are  guilty  of 
a  breach  of  trust  towards  the  stockholders,  and  a  breach  of  duty  to  the 
public  at  large ;  and  it  added :  *'  A  court  of  equity  wiU  not  enforce  a 
contract  resting  upon  such  official  delinquency  or  even  tending  to  pro- 
dace  it  Such  is  the  character  of  the  contract  before  us.  If  we  enforce 
it  we  lend  the  sanction  of  the  court  to  a  class  of  contracts  the  inevi* 
table  tendency  of  which  is  to  make  the  officers  of  these  powerful  corpor- 
ations pervert  their  trust  to  their  private  gain,  at  the  price  of  injury  at 
onoe  to  the  stockholders  and  to  the  pablic.    Rendered  into  plain  £n^ 
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lish,  the  contract  in  this  case  was  a  bribe  on  the  part  of  Wathen  and 
Gibson  to  the  president  and  other  oflBcers  of  the  railway  company,  and 
to  the  contractors  who  were  building  the  road,  of  an  undivided  half  of 
one  hundred  and  sixt}'  acres  of  land,  in  consideration  of  which  the  road 
was  to  be  constructed  on  a  certain  line,  and  a  depot  built  at  a  certain 
point  Now,  if  this  was  the  best  line  for  crossing  the  Illinois  Central 
considered  with  reference  to  the  interest  of  the  stockholders  and  of 
the  public,  then  it  was  the  duty  of  the  officers  of  the  company  to  estab- 
lish it  there ;  and  if  they  intended  so  to  do  because  it  was  the  proper 
line,  but  professed  to  be  hesitating  between  this  and  another  line  in 
order  to  secure  to  themselves  the  contract  under  consideration,  as  is 
somewhat  indicated  by  the  evidence,  then  they  were  practising  a  species 
of  fhiud  upon  the  defendants,  and  using  a  false  pretext  in  order  to 
acquire  defendants'  property  without  consideration.  If  on  the  other 
hand  this  line  was  not  the  best,  but  was  adopted  because  of  this  con- 
tract, the  case  is  still  stronger  against  the  complidnants.  If  such  was 
the  fact  they  are  asking  the  court  to  enforce  the  payment  of  a  bribe,  the 
jwomise  of  which  induced  them  to  sacrifice  their  official  duty  to  their 
private  gain.  If,  as  a  third  contingency,  the  choice  lay  between  this 
line  and  another,  equally  good,  but  not  better,  and  they  were  influenced 
by  this  contract  to  adopt  this  line,  then,  although  neither  the  company 
nor  the  public  has  been  injured,  yet  the  defendants  have  made  thdr 
official  power  an  instrument  of  private  emolument  in  a  manner  which 
no  court  of  equit}-  can  sanction.  In  this  particular  case  no  wrong  may 
have  been  done,  and  yet  public  policy  plainly  forbids  the  sanction  of 
such  contracts  because  of  the  great  temptation  they  would  offer  to 
official  faithlessness,  and  corruption."  The  doctrine  of  this  case  was 
approved  by  the  Supreme  Court  of  Illinois  in  Linder  v.  Carpenter,  €2 
lU.  809,  and  in  St  Louis,  Jacksonville,  and  Chicago  Railroad  v.  Mather, 
71  111.  592. 

HoUaday  v.  Patterson,  decided  by  the  Supreme  Court  of  Or^^n, 
5  Oregon,  107,  is  also  in  harmony  with  Fuller  v.  Dame  and  Bestor  v. 
Wathen,  the  court  following  a  similar  course  of  reasoning  to  that 
adopted  in  those  cases.  That  doctrine  and  reasoning  are  also  often 
applied  where  the  reward  or  money  consideration  for  taking  a  pardca- 
lar  route  or  establishing  a  station  or  depot  at  a  particular  place  is 
offered  directly  to  the  railroad  company  instead  of  to  its  directors^ 
stockholders,  or  agents.  But  we  do  not  refer  to  them,  because  there 
are  exceptions  or  qualifications  in  the  application  of  the  doctrine  in 
such  cases  requiring  explanation,  as  where  a  subscription  is  conditioned 
upon  the  adoption  of  a  particular  route,  or  the  construction  of  a  station 
or  depot  at  a  particular  place.  Pacific  Railroad  Co.  t^.  Seely,  45 
Ho.  212;  Racine  County  Bank  v.  Ayers,  12  Wis.  512  (Vilas  and 
Bryant's  ed.  570)  ;  Fort  Edward  and  Fort  Millar  Plank  Road  Co. 
V.  Payne,  15  N.  Y.  583.*  There  is  no  exception  in  any  decision  called 

1  See  alio  New  Haren  v.  New  Haren  R.  R.  Co.,  62  Conn.  25S ;  Florida  Central  Co. 
9.  State,  31  FU.  4S2 ;  Doane  v.  Chicago  Citj  Bj.  Co.,  45  N.  B.  Bep.  (IlL)  507 ;  Gzv 


8E0T.  IT.]      WOODSTOCK  IBON  GO.  V.  BXTEK8ION  GO.  498 

to  oar  attention  as  to  the  character  of  a  contract  when  for  a  pecuniary 
consideration  directors,  stockholders,  or  agents  of  a  company  under- 
take to  influence  its  conduct  in  these  matters.  Indeed,  the  law  is  gen- 
eral that  agreements  upon  pecuniary  considerations,  or  the  promise  of 
them,  to  influence  the  conduct  of  officers  charged  with  duties  affecting 
the  public  interest,  or  with  duties  of  a  fiduciary  character  to  private 
parties,  are  against  the  true  policy  of  the  State,  which  is  to  secure 
fidelity  in  the  dischai^  of  all  such  duties.  Agreements  of  that  char* 
acter  introduce  mercenary  considerations  to  control  the  conduct  of 
parties,  instead  of  considerations  arising  from  the  nature  of  their  duties 
and  the  most  efiScient  way  of  dischargijig  them.  They  are,  therefore, 
necessarily  corrupt  in  their  tendencies.  As  we  said  in  Tool  Company 
V.  Norris,  2  Wall.  48,  56,  ^^  that  all  agreements  for  pecuniary  considera- 
tions to  control  the  business  operations  of  the  government,  or  the  regu- 
lar administration  of  justice,  or  the  appointments  to  public  offices,  or 
the  ordinary  course  of  legislation,  are  void  as  against  public  policy, 
without  reference  to  the  question  whether  improper  means  are  contem- 
plated or  used  in  their  execution,"  so  we  say  of  agreements  like  the 
one  in  this  case;  they  are  against  public  policy  because  of  their 
corrupt  tendency,  whether  lawful  or  unlawful  means  are  contemplated 
or  used  in  carrying  them  into  execution.  **  The  law,'*  as  said  in 
that  case,  ^*  looks  to  the  general  tendency  of  such  agreements ;  and 
it  closes  the  door  to  temptation  by  revising  them  recognition  in  any 
of  the  courts  of  the  country."  Oscanyan  v.  Arms  Co.^  103  U.  S. 
261,  274. 

From  the  views  expressed  it  follows  that  the  court  below  erred  in 
sustaining  the  demurrers  to  the  special  pleas  above  mentioned,  and  it 
is  not  necessary,  therefore,  to  consider  the  other  pleas.  The  Judgment 
must  be 

Ji&versed  and  the  catise  remanded  wUh  instructions  to  overrule  the 
demurrer  to  the  above  plecuj  and  take  further  proceedings  not 
inconsistent  toith  this  opinion,^ 

Mr.  Jijsncs  Mn.LRB  and  Mr.  Justice  B&adlbt  dissented. 

V.  Chiesgo,  Ac  By  Co.,  189  HL  400;  Lyman  v.  Suburban  B.  R.  Co.,  190  lU.  SSO; 
Chicago,  Ac  Ry  Co.  9.  Cobom,  91  Ind.  557 ;  Looiarille,  &c.  Rj.  Co.  «.  Samner,  106 
Ind.  56;  Fint  Nat.  Bank  o.  Hendrie,  49  Iowa,  402;  Hontdair  Academj  v.  North 
Jenej  St.  Rj. Ca,  S5  N.  J.  L.  3SS ;  Lotj  o.  Tatam,  43  S.  W.  Rep.  (Tex.  Cit.  App.)  940 ; 
Homer  9.  Cbicago,  Ac.  Ry  Co.,  38  Wit.  165. 

1  Heiis  of  Bnzney  o.  Ladeling,  47  La.  Ann.  73,  96 ;  Lorn  o.  HcBwen,  56  Minn. 
S78,  ace.  Compare  the  following  decisions  in  legvd  to  the  location  of  public  build- 
ings.  Feamlej  v.  De  BfainTille,  5  Col.  App.  441 ;  Woodman  v.  Innea,  47  Kan.  16 ; 
Beal  V.  Polhemna,  67  Mich.  130. 
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6EOBGE  A.  GUERNSEY  v.  JAMES  P.  (XX)K. 

SimiMB  JiTDiciAL  Court  of  MassachussttSi  MiROff  10— 

Sbptxmbek  8,  1876. 

[ReparUd  in  ISO  MtmaekiueiU,  501j 

Ck>LT,  J.  The  contract  declared  on  has  been  held  to  be  the  perBOoal 
eoDtract  of  the  defendant.  117  Mass.  548.  It  provided  in  substance 
on  the  part  of  the  defendant  and  Mr.  Beebe,  who  together  owned  a 
majority  of  the  stock  of  the  India  Company,  that  the  plaintiff  should  be 
made  treasurer  of  that  company  at  a  stipulated  salary ;  the  plaintiff  cm 
his  part  agreeing  to  take  part  of  their  stock  at  par,  with  an  agreement 
that  it  should  be  taken  back,  and  an  allowance  made  for  interest,  '^  in 
case  it  should  be  desirable  for  any  reason  to  dispense  with  the  plain- 
tiff's service  as  treasurer.''  The  question  is  whether  such  a  contract  is 
void  as  being  against  public  policy.  Its  decision  depends  upon  the 
construction  which  must  be  fairly  given  to  the  terms  of  the  contract 

In  consideration  of  the  purchase  of  a  part  of  their  stock  at  a  price 
named,  two  of  the  stockholders  agree  to  secure  to  the  purchaser  the 
treasurership  of  the  corporation,  of  which  they  are  members,  and  to 
secure  to  him  also  a  sum  named,  as  the  annual  salary  of  the  office. 
The  purchase  of  the  defendant's  stock  and  the  agreement  relating  to 
the  office  are  incorporated  into  the  contract  as  part  of  one  transaction ; 
and  each  agreement  is  the  valuable  consideration  of  the  other.  The 
contract,  if  reasonably  susceptible  of  two  meanings,  one  legal  and  the 
other  not,  must  indeed  receive  an  interpretation  which  will  sapport 
rather  than  defeat  it,  and  the  presumption  is  in  favor  of  its  legality. 
But  this  contract  necessarily  implies  that  the  defendant  intended  to 
derive,  and  the  plaintiff  intended  to  give  to  him,  a  private  advantage, 
not  shared  by  the  other  stockholders,  in  consideration  of  his  election  as 
treasurer.  And  there  is  nothing  in  the  facts  disclosed  at  the  trial  to 
show  that  such  was  not  in  fact  the  result  of  the  transaction,  or  that  the 
agreement  in  question  was  known  and  consented  to  by  the  other  mem- 
bers of  the  corporation. 

It  was  the  purpose  and  effect  of  the  contract  to  influence  the  defend- 
ant, in  the  decision  of  a  question  affecting  the  private  rights  of  others, 
by  considerations  foreign  to  those  rights.  The  promisee  was  placed 
under  direct  inducement  to  disregard  his  duties  to  other  members  of 
the  corporation,  who  had  a  right  to  demand  his  disinterested  action  in 
the  selection  of  suitable  officers.  He  was  in  a  relation  of  trust  and  con- 
Adence,  which  required  him  to  look  only  to  the  best  interest  of  the 
whole,  uninfluenced  by  private  gain.  The  contract  operated  as  a  fiand 
upon  his  associates. 

In  Fuller  v.  Dame,  18  Pick.  472,  a  contract  was  held  to  be  contraiy 
to  public  policy,  and  to  open,  upright,  and  fair  dealing,  which  tended 
iiyuriously  to  affect  the  interest  of  the  corporations  of  whidi  the  prom- 
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iBee  was  a  member.  It  was  compared  to  the  ease  of  a  oompositioa 
deed  where  all  the  creditors  release  the  common  debtor  apon  the  pay- 
ment of  a  certain  percentage,  and  where  a  stipolation  for  a  separate 
and  distinct  advantage  is  held  to  be  a  firaud  on  other  creditors  and 
Toid«  Case  v.  Grerrish,  15  Pick.  49.  Upon  the  same  principle,  agree- 
ments not  to  bid  against  others  at  a  pablic  aaction,  as  well  as  agree- 
ments for  the  employment  of  underbidders  and  puffers,  are  held  to  be 
a  fhtttd  upon  the  bidders  at  the  sale,  and  void  as  against  public  policy. 
So  contracts  with  brokers  or  agents,  upon  a  consideration  founded  on 
violations  of  duty  to  the  principal,  are  void.  Smith  v,  Townsend,  109 
Mass.  500 ;  Phippen  t^.  Stickney,  8  Met.  384 ;  Gibbs  v.  Smith,  115  Mass. 
592 ;  Curtis  v.  Aspinwall,  114  Mass.  187.  See  also  Waldo  v,  Martin, 
4  B.  &  C.  319  ;  Marshall  v.  Baltimore  &  Ohio  Raihroad,  16  How.  314 ; 
Elliott  V.  Richardson,  L.  B.  5  C.  P.  744. 

Upon  the  facts  disclosed,  this  action,  which  is  not  in  avoidance  but 
in  direct  affirmance  of  the  contract,  cannot  be  maintained.  White  r. 
Franklin  Bank,  22  Pick.  181.  The  objection  that  the  contract  is  illegal, 
although  it  comes  with  no  good  grace  from  the  defendant,  is  allowed  to 
prevail,  not  as  a  protection  to  him,  but  for  the  sake  of  the  public  good, 
and  because  the  court  will  not  lend  its  aid  to  enforce  an  illegal  contract 
Myers  v.  Meinrath^  101  Mass.  366 ;  Tayk>r  v.  Chester,  L.  R.  4  Q.  B. 
809.  JudgjMfUfor  the  dtfendant.^ 


HENBT  HOLCOMB  v.  THOMAS  H.  WEAVER.   - 

SuFBua  Judicial  Coubt  of  Massachusktts,  Ootobek  25,  1888  •— 

Januabt  29,  1884. 

[Reported  in  136  MoMaaekuaeUe,  SS5.] 

HoLMBS,  J.  Thrjlfltotiff  in  New  T¥r1fftrt1.Tffi*f  written  to  from  New 
York  on  behalf  of  the  Pas^ue  Island,  Club,  and  requested  to  find  .a 
tuiiaer  wtwr^nnTfT  proi^^'ft  KiylHing  fp7it^ftm  cheaper  than  the  New  York 
builders.  The  letter  continued,  ^^  but  we  only  want  parties  that  you 
can  indorse  in  every  way  responsible  and  reliable."    The  plaintiff  in 

1  Wflit  V.  Camden,  135  U.  S.  507 ;  Noel  v.  Drake,  SS  Kan.  S65 ;  Nojee  v.  ICanh, 
1S8  MsM.  S86;  Woodruff  9,  Wentworth,  138  Ifan.  309;  WUbnr  9.  Stoepel,  82  Mich. 
S44;  Cone  v.  BosmII,  48  N.  J.  Bq.  SOS ;  Fenneae  p.  Bom,  5  N.  Y.  App.  DIt.  34S;  Snow 
p.  Church,  13  N.  Y.  App.  Dit.  108 ;  Gage  p,  Fuilier,  5  N.  Dak.  297 ;  Withen  v.  Ed-j 
wazdi,  62  S.  W.  Bep.  (Tex.)  795,  ace. 

See  alio  EUiolt  o.  BichanUon,  L.  B.  5  C.  P.  744;  Bine  v.  Capital  Nat  Bank,  146 
Ind.  518;  McOnre  p.  Law,  161  N.  Y.  78;  Gilbert  ».  Pinch,  173  N.  Y.  455;  Wood  v. 
Kanchester,  &c  Co..  54  N.  Y.  App.  DIt.  522 ;  Flaherty  v.  Cary,  62  N.  Y.  App.  Dir.  1. 
But  eompaie  Almy  v.  Ome,  165  Maae.  126 ;  Gaaaett  v.  Glaiier,  165  Maaa.  473 ;  Sej- 
monr  o.  Detroit,  &c  Milla.  56  Mich.  117 ;  Bamea  v.  Brown,  80  N.  Y.  527;  Bonta  v. 
Gridlej,  77  N.  Y.  App.  DIt.  33. 
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rep}j.  introduced[thejefendanL  who  made  his  estimateg,  was  employed, 

'"^  -oceeQ 


i^r'w^^  thfi  hHJl'i'^fTi  &nd  was  paid.  At  an  early  stage  of  the  proce< 
ings,  the  plaintiff  askedand  oPt&ffied  a  promise  ftom  the  defendamt  ta 
pay  htm  tzdu,  *'  as~a  commission  or  compensation  for  his  trouble  in  the 
matter,"  which  is  the  promise  sued  upon.  The  plaintiff  testified  that 
tiiis  promise  wastSaae  witnouc  ine  knowledge  of  the  dub,  bat  that  he 
expected  no  pay  from  them  for  procuring  the  defendant  to  erect  the 
building.  The  court  ruled  that  the  plaintiff  could  not  recover ;  and  the 
plaintiff  excepted. 

The  ruling  was  clearly  right.  The  plaintiff  was  not  asked  merely  to 
introduce  a  possible  contractor,  who  was  to  be  dealt  with  by  the  dab 
on  the  same  footing  as  any  one  else,  and  to  stand  at  no  advantage  in 
bargaining  with  them  by  reason  of  the  introduction,  as  in  Rupp  v.  Samp- 
son, 16  Gray,  398.  He  was  asked  to  recommend  some  one  as  in  every 
way  responsible.  His  recommendation  obviously  was  expected  to  have 
weight  with  the  club,  and  did  have  iL  If  his  agreement  with  the  de- 
fendant was  made  before  bis  recommendation,  it  bad  a  necessary  ten- 
dency to  give  a  bias  to  what  they  knew  the  club  relied  on  as  disinter- 
ested. A  ^commendation  under  these  circumstances  would  have  been 
a  fhiud,  even  if  gratuitous,  and  it  js  therefore  immaterial  whether  the 
club  was  to  pay  for  it  or  not,  although  it  is  hard  to  see  why  the  plaintiff 
could  not  have  recovered  for  his  trouble  if  he  had  deairfairly.  If,  then, 
the  agreement  was  made  at  the  ^me^suppoised,  it  WU  6p6h  to  all  the 
objections  so  fully  stated  in  Fuller  v.  Dame,  18  Pick.  472,  and  was  void 
by  that  and  other  Massachusetts  decisions.  Rice  v.  Wood,  113  Mass. 
133.  See  also  Atlee  o.  Fink,  75  Mo.  100 ;  Harrington  v.  Victoria  Grav- 
ing Dock  Co.,  3  Q.  B.  D.  549 ;  Panama  &  South  Pacific  Telegraph 
r.  India  Rubber,  Gutta  Percha,  &  Telegraph  Works,  L.  R.  10  Ch.  515. 

The  agreement  was  open  to  the  same  objections  on  another  ground, 
whether  made  before  or  after  the  plaintiff  had  written  his  recommenda- 
tion. It  was  made  at  all  events  before  the  defendant  had  oompltled 
his  bargain  with  the  club.  The  parties  knew  tE at  the  club  were  seeking 
to  get  the  work  done  as  cheaply  as  they  could  get  a  trustworthy  man  to 
do  it  If  the  defendant  had  to  pay  the  plaintiff,  he  would  naturally 
charge  it  to  the  club  in  his  estimate,  or  in  some  way  make  the  cluh  pay 
him  back.  The  tendency  of  the  contract  was  XcTindddft  thft  flfifendaat 
to  ciiarge,  and  to  make  the  club  pay,  more  than  was  necessary  or  ffOTf 
when  the  plaintiff  had  led  theni  to  expect  that  they  would  be  de^t  iHth 
honestly  and  economically,  and  certainly  with  no  adverse  intere8t_fiiiia« 
nating  from  the  plaintiff. 

We  may  add,  that,  if  the  date  of  the  promise  in  suit  were  materia! 
and  left  in  doubt,  we  should  assume  the  fact  to  be  that  which  was  most 
favorable  to  the  ruling ;  and  also  that,  if  the  promise  was  made  after 
the  plaintiff  had  written  to  New  York  recommending  the  defendant,  the 
plaintiff  would  have  a  good  deal  of  difilculty  in  showing  a  consideration 
which  was  not  executed  before  the  .promise  was  made.  For  the  trouble 
for  which  the  plaintiff  was  to  have  a  commission  obviously  meant  to 
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recommendation  of  the  defendant.    He  does  not  appear  to  have  taken 
auyother,  Juctgment  qlJifm^ 

\ffi  M.  Knowlton  and  W.  C.  Parker^  for  th€      "  "* 

T.  F.  Desmond^  for  the  defendant. 


SECTION  V. 

MMceUaneou%  Ca%e%  of  Illegal  ContracU. 

HOLMAN  BT  AL.  V.  JOHNSON. 
In  the  Kino's  Bench,  Jult  5,  1775. 

[Reported  in  1  CowperftUl,] 

AsBUMPSiT  for  goods  sold  and  delivered ;  Plea  non  assumpsit  and  ver» 
diet  for  the  plain  tig.  Upon  a  rule  to  show  cause  why  a  new  trial  shonld 
not  be  granted,  Lord  Mansfield  reported  the  case,  which  was  shortly 
this:  The  plaintiff,  who  was  resident  at  and  an^inhabitajii^i^f-Dunv 

a  quantity  of  tea,  for  the  price  of  which  the  action  was  brought,  to  the 
ordgrrrftlni  dufeudauL,  knowing"  Ifwas  intended  to  be  smuggled  by 
htm  into  £;ngTand~; "^'ey'Ead,  however,  no  concern  in  the  smuggling 
Tch'eme  ilself,"T)ur  merely  sola  tnts  tea  to  titmj^  as  theyjv'oul9  have  done 
fo  any  "other  person  in  the  common  and  ordinary  course  of  their  trade, 

^f/Samjtekiy  lor  tbe'aeienaant.  ~ 

Mr.  Dunning^  Mr.  Davenport^  and  Mr.  BuUer^  for  the  plaintiff. 

Lord  Mansfield.  There  can  be  no  doubt  but  that  every  action 
tried  here  must  be  tried  by  the  law  of  England;  but  the  law  of  England 
says  that  in  a  variety  of  circumstances,  with  regard  to  contracts  legally 
made  abroad,  the  laws  of  the  countr}'  where  the  cause  of  action  arose 
shall  govern.  There  are  a  great  many  cases  which  every  country  says 
shall  be  determined  by  the  laws  of  foreign  countries  where  they  arise. 
But  I  do  not  see  how  the  principles  on  which  that  doctrine  obtains  are 
applicable  to  the  present  case*  For  no  country  ever  takes  notice  of  the 
revenue  laws  of  another. 

The  objection  that  a  contract  is  immoral  or  illegal  as  between  plain- 
tiff and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the  de« 
iendantt^  It  is laolTor  his  sake.  However,  that  the  objection  is  ever 
allowed ;  bat  it  is  founded  in  general  principles  of  policy,  which  the 
defendant  has  the  advantage  of,  contrary  to  the  real  Justice  as  between 
him  and  the  plaintiff,  by  accident,  if  I  may  so  say.  The  principle  of 
public  policy  is  this :  JEx  dolo  malo  nan  oritur  CKtio,  No  ^]ir;^  will 
lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  imngijQfal 
"or  an  illegal  act  K,  firom  the  plaintiff's  own  stating  or  otherwise,  the 
cause  of  action  appears  to  arise  ex  turpi  catMd,  or  the  transgression  of 
VOL.  n.— ss 
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a  poBitive  Iftw  of  this  ooantrjr^  there  the  court  aays  be  hat  no  right  to  be 
assisted.  It  is  upon  that  groond  the  ooart  goes ;  not  for  the  sake  of 
defendant,  bat  because  they  will  not  lend  their  aid  to  such  a  plaintilf. 
So  if  the  plaintiff  and  defendant  were  to  change  sides,  and  the  de- 
fendant was  to  bring  his  action  against  the  plaintiff,  the  latter  would 
then  have  the  advantsge  of  it ;  for  where  both  are  equcUly  in  fault, 
potior  €8t  eonditio  defendentU. 

The  question  therefore  is,  whether  in  this  case  the  plaintiff's  demand 

the  ground  of  his  being  Jguiltj  of  anything  which  is  prohibited  bv  a 
positive  law  of  this  country.  An  immoral  contract  it  certainly  is  not^ 
for  the  revenue  laws  themselves,  as  well  as  the  offences  against  them, 
are  all  poHHviJttris.  What,  then,  is  the  contract  of  the  plaintiff?  It 
is  this :  being  a  resident  and  inhabitant  of  Dunkirk,  t<^ether  with  hit 
partner,  who  was  bom  there,  he  sells  a  quantity  of  tea  to  the  defend- 
ant, and  delivers  it  at  Dunkirk  to  the  defendant's  order,  to  be  paid 
for  in  ready  money  there,  or  by  bills  drawn  personally  upon  him  in 
England.  This  is  an  action  brought  merely  for  goods  aoHuiLdfiU^- 
ered  at  Dunkirk.  Where,  then,  or  in  what  respect  is  the  plaintiff  guilty 
of  any  crime?  Is  there  any  law  of  England  transgressed  by  a  person 
making  a  complete  sale  of  a  parcel  of  goods  at  Dunkirk,  and  giving 
credit  for  them?  The  contract  is  complete,  and  nothing  is  left  to  be 
done.  The  seller,  indeed,  knows  what  the  buyer  i«  gning  to  do  with 
the  goods,  but  has  no  concern  in  the  transaction  itself.  It  is  not  a 
bargain  to  be  paid  iii  "case'  the  vendee  'ihbuia  succeed  in  landing  the 
goods ;  but  the  interest  of  the  vendor  is  totally  at  an  end,  and  his  con- 
tract complete  by  the  delivery  of  the  goods  at  Dunkirk. 

To  what  a  dangerous  extent  would  this  go  if  it  were  to  be  held  a 
crime.  If  contraband  clothes  are  bought  in  France,  and  brought  home 
hither,  or  if  glass  bought  abroad,  which  ought  to  pay  a  great  duty,  is 
run  into  England,  shall  the  French  tailor  or  the  glass  manufacturer 
stand  to  the  risk  or  loss  attending  their  being  run  into  England? 
Clearly  not.  Debt  follows  the  person,  and  may  be  recovered  in  Ei^- 
land,  let  the  contract  of  debt  be  made  where  it  will;  and  the  law 
allows  a  fiction  for  the  sake  of  expediting  the  remedy.  Thffef<»e,  I 
^m  clearly  of  opinion  that  the  vendorg  of  theaft  gnnHa  mnk  wot'^IHy  jif^^ 
any  offence,  nor  have  they  transgressed  sgainst  the  pi^vi«^pa  gf  yinj 
act  of  Parliament. 

I  am  very  glad  the  old  books  have  been  looked  inta  The  doctrine 
Huberus  lays  down  is  founded  in  good  sense,  and  upon  general  principles 
of  Justice.  I  entirely  agree  with  him.  He  puts  the  genersi  case  in 
question  thus  (Tit  de  conflictu  legion^  vol  ii.  p.  539)  :  ^'  In  certo  loco 
merces  qusedam  prohibitee  sunt.  Si  vendantur  ibi,  contractus  est 
nuUus.  Verum,  si  merx  eadem  alibi  sit  vendita,  ubi  non  erat  inter- 
dicta,  emptor  condemnabitur,  quia,  contractus  inde  ab  initio  validus 
fuit."  Translated,  it  might  be  rendered  thus :  In  England,  tea  which 
has  not  paid  duty  is  prohibited ;  and  if  sold  there  the  contract  is  noil 
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and  Toid.  But  if  sold  and  delivered  at  a  place  where  it  ia  not  prohib- 
ited,  as  at  Dunkirk,  and  an  action  is  brought  for  the  price  of  it  in 
England,  the  buyer  shall  be  condemned  to  pay  the  price ;  because  the 
original  contract  was  good  and  valid.  He  goes  on  thus:  *^  Verum  si 
merces  venditae  in  altero  loco,  ubi  prohibitse  sunt  essent  tradends,  Jam 
non  fieret  condemnatio,  quia  repugnaret  hoc  juri  et  commodo  reipub- 
licffi  quae  merces  prohibuit"  Apply  this  in  the  same  manner.  But  if 
the  goods  sold  were  to  be  delivered  in  England,  where  they  are  pro- 
hibited, the  contract  is  void,  and  the  buyer  shall  not  be  liable  in  an 
action  for  the  price,  because  it  would  be  an  inconvenience  and  preju- 
dice to  the  State  if  such  an  action  could  be  maintained. 

The  gist  of  the  whole  turns  upon  this,  that  the  conclusive  delivery 
was  at  Dunkirk.  If  the  defendaarSa3T)e8pbte^tHeT;ea  at  Dunkirk  to 
be  seiii  to  Ji^ngland* at  a  certarnTpflceT'  and  the  plaintiff  had  undertaken 
to  send  it  info  KngTan3rorla3Tia3"  any"concern  m  the  running  it  into 
England,  he  would  Bave  Tieen "  aii^ofJender  j^ainst  the  laws  of  this 
oountryl  Biit  upon  The  facts  oftlie  case,  from  the  first  to  the  last,  he 
dearlyTias"ogeiided  f^aTnsT'ho'Taw^  JBingian3.^  l^Hererore,  let  the  rule 
^  a  new  trial  be  discharged. 

The_  three  other  judges  concurred. 


PEARCE    AND    AKOTHEB    V.    BROOKS. 

In  ths  Exohsqueb  Chamber,  Apbil  17,  1866. 

[BepoiUd  in  Law  Reports,  1  Exd^equtr,  S13.] 

Dbclaration  stating  an  agreement  by  which  the  plaintiffs  agreed  to 
supply  the  defendant  with  a  new  miniature  brougham  on  hire,  till  the 
purclu^se  money  should  be  paid  by  instalments  in  a  period  which  was 
not  to  exceed  twelve  months ;  the  defendant  to  have  the  option  to  pur- 
chase as  aforesaid,  and  to  pay  50/.  down ;  and  in  case  the  brougham 
should  be  returned  before  a  second  instilment  was  paid,  a  forfeiture 
of  fifteen  guineas  was  to  be  paid  in  addition  to  the  50L,  and  also  any 
damage,  except  fair  wear.  Averment,  that  the  defendant  returned  the 
brougham  before  a  second  Instalment  was  paid,  and  that  it  was  dam- 
aged* Breach,  nonpayment  of  fifteen  guineas,  or  the  amount  of  the 
damage.    Money  counts. 

Flea  8,  to  the  first  count,  that  at  the  time  of  making  the  supposed 
agreement  the  defendant  was  to  the  knowledge  of  the  plaintiffs  a  proa- 
titate,  and  that  the  supposed  agreement  was  made  for  the  supply  of  a 
brougham  to  be  used  by  her  as  such  prostitute,  and  to  assist  her  in 
carrying  on  her  said  immoral  vocation,  as  the  plaintiffs  when  they  made 
the  said  agreement  weU  knew,  and  in  the  expectation  by  the  plaintiflb 
that  the  defendant  would  pay  the  plaintiffs  the  moneys  to  be  paid  by  tbii 
said  agreement  out  of  her  receipts  as  such  prostitute.    Issue. 
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The  case  web  tried  before  Bramwell,  B.,  at  Oofldhall,  at  the  sitdngs 
after  Michaelmas  Term,  1865.  It  then  appeared  that  the  plaintiffiB 
were  ooach-builders  in  partnership,  and  evidence  was  given  which 
satisfied  the  Jury  that  one  of  the  partners  knew  that  the  defendant  was 
a  prostitute ;  but  there  was  no  direct  evidence  that  either  of  the  plain- 
tiffs knew  that  the  brougham  was  intended  to  be  used  for  tlie  purpose 
of  enabling  the  defendant  to  prosecute  her  trade  of  prostitution ;  and 
there  was  no  evidence  that  the  plaintiffs  expected  to  be  paid  out  of  the 
wages  of  prostitution. 

The  learned  judge  ruled  that  the  allegation  in  the  plea  as  to  the  mode 
of  payment  was  immaterial,  and  he  put  to  the  jury  the  following  ques- 
tions :  1.  Did  the  defendant  hire  the  brougham  for  the  purpose  of  her 
prostitution?  2.  If  she  did,  did  the  plaintiffs  know  the  purpose  for 
which  it  was  hired?  The  Jury  found  that  the  carriage  was  used  by  the 
defendant  as  part  of  her  display,  to  attract  men ;  and  that  the  plain- 
tiffs knew  it  was  supplied  to  be  used  for  that  purpose.  They  gave 
nothing  foi*  the  alleged  damage. 

On  this  finding  the  learned  Judge  directed  a  verdict  for  the  defen- 
dant, and  gave  the  plaintiffs  leave  to  move  to  enter  a  verdict  for  them 
for  the  fifteen  guineas  penalty. 

J£  Chambers,  Q.  C,  in  Hilary  Term,  obtained  a  rule  accordingly, 
on  the  ground  that  there  was  no  evidence  that  the  plaintiffs  knew  the 
purpose  for  which  the  brougham  was  to  be  used ;  and  that  if  there  was, 
the  allegation  in  the  plea  that  the  plaintiffs  expected  to  be  paid  out  of 
the  receipts  of  defendant's  prostitution  was  a  material  allegation,  and 
had  not  been  proved.    Bowry  v.  Bennet,  1  Camp.  848. 

[Pollock,  C.  B.,  referred  to  Cannan  v,  Bryoe,  8  B.  &  A.  179.] 

IHgby  Seymour y  Q.  C,  and  Beresfard^  showed  cause.  No  direct 
evidence  could  be  given  of  the  plaintiffs'  knowledge  that  the  defendant 
was  about  to  use  the  carriage  for  the  purpose  of  prostitution ;  but  the 
fact  that  a  person  known  to  be  a  prostitute  hires  an  ornamental  brougham 
is  snflScient  ground  for  the  finding  of  the  Jury. 

[Brakwxll,  B.  At  the  trial  I  was  at  first  disposed  to  think  that  there 
was  no  evidence  on  this  point,  and  I  put  it  to  the  Jury,  that,  in  some 
sense,  everything  which  was  supplied  to  a  prostitute  is  supplied  to  her 
to  enable  her  to  carry  on  her  trade,  as,  for  instance,  shoes  sold  to  a 
street-walker  \  and  that  the  things  supplied  must  be  not  merely  such  as 
would  be  necessary  or  useful  for  ordinary  purposes,  and  might  be  also 
applied  to  an  immoral  one ;  but  they  must  be  such  as  would  under  the 
circumstances  not  be  required,  except  with  that  view.  The  Jury,  by  the 
mode  in  which  they  answered  the  question,  showed  that  they  appre- 
ciated the  distinction ;  and  on  reflection  I  think  they  were  entitled  to 
draw  the  inference  which  they  did.  They  were  entitled  to  bring  their 
knowledge  of  the  world  to  bear  upon  the  facts  proved.  The  inference 
that  a  prostitute  (who  swore  that  she  could  not  read  writing)  requured 
an  ornamental  brougham  for  the  purposes  of  her  calling,  was  as  natural 
a  one  as  that  a  medical  man  would  want  a  brougham  for  the  purpose  of 
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Tfsiting  his  patients ;  and  the  knowledge  of  the  defendant's  condition 
being  brought  home  to  the  plaintiffs,  the  jury  were  entitled  to  ascribe  to 
them  also  the  knowledge  of  her  purpose.] 

Upon  the  second  point,  the  case  of  Bowry  v.  Bennett,  1  Camp.  348, 
falls  short  of  proving  that  the  plaintiff  must  intend  to  be  paid  out  of  the 
proceeds  of  the  illegal  act  The  report  states  that  the  evidence  of  the 
plaintiffs'  knowledge  of  the  defendant's  way  of  life  was  '^  very  slight;  " 
and  Lord  EUenborough  appears  to  have  referred  to  the  intention  as  to 
payment,  not  as  a  legal  test,  but  as  a  matter  of  evidence  with  reference 
to  the  particular  circumstances  of  the  case.  The  goods  supplied  there 
were  clothes ;  without  other  circumstances  there  would  be  nothing  illegal 
in  selling  clothes  to  a  known  prostitute ;  but  if  it  were  shown  that  the 
seller  intended  to  be  paid  out  of  her  illegal  earnings,  the  otherwise  inno- 
cent contract  would  be  vitiated.  Neither  is  Lloyd  v.  Johnson,  1  B.  dl^ 
P.  840,  cited  in  the  note  to  the  last  case,  an  authority  for  the  plaintitts, 
for  there  part  of  the  contract  would  have  been  innocent,  and  all  that 
the  court  says  is,  that  it  cannot ''  take  into  consideration  which  of  the 
articles  were  used  by  the  defendant  to  an  improper  purpose,  and  which 
were  not ; "  they  had  no  materials  for  doing  so.  The  present  case 
rather  resembles  the  case  of  Crisp  v.  Churchill,  cited  in  Lloyd  v.  John- 
son, 1  B.  &  P.  840,  where  the  plaintiff  was  not  allowed  to  recover  for 
the  use  of  lodgings  let  for  the  purpose  of  prostitution.  Appleton  v. 
Campbell,  2  C.  &  P.  847,  is  to  the  same  effect. 

M.  Chambers^  Q.  C,  and  X  O,  Ghr\ffit$^  in  support  of  the  rule.  As 
to  the  first  point,  the  ex{H*essions  of  BuUer,  J.,  in  Lloyd  v.  Johnson,  1  B. 
&  P.  at  p.  341,  are  strongly  in  the  plaintiffs'  favor,  especially  his  remarks 
on  the  case  of  the  lodgings :  ^^  I  suppose  the  lodgings  were  hired  for 
the  express  purpose  of  enabling  two  persons  to  meet  there."  But  in 
this  case  it  is  impossible  to  say  that  there  was  any  express  purpose  of 
prostitution ;  the  defendant  might  have  used  the  brougham  for  any  pur- 
pose she  chose,  as  to  take  drives,  to  go  to  the  theatre,  or  to  shop. 
Even  if  there  were  evidence,  the  jury  have  not  found  the  purpose  with 
sufficient  distinctness.  But  secondly,  the  last  allegation  in  the  plea  is 
material ;  the  plaintiffs  must  intend  to  be  paid  out  of  the  proceeds  of  the 
immoral  act.  The  words  of  Lord  EUenborough  in  Bowry  v.  Bennett,  1 
Camp.  348,  are  very  plain ;  the  plaintiff  must  '^  expect  to  be  paid  from 
the  profits  of  the  defendant's  prostitution/' 

[Bramwell,  B.  At  the  trial  I  refused  to  leave  this  question  to  the 
jury,  but  it  has  since  occurred  to  me  that  the  matter  was  doubtful.  The 
purpose  of  the  seller  in  selling  is,  that  he  ma}*^  obtain  the  profit,  not  that 
the  buyer  shall  put  the  thing  sold  to  any  particular  use ;  it  is  for  the 
buyer  to  determine  how  he  shall  use  it.  Suppose,  however,  a  person 
were  to  buy  a  pistol,  saying  to  the  seller  that  he  means  with  it  to  shoot 
a  man  and  rob  him ;  is  the  act  of  the  seller  illegal,  or  is  it  Airther  neces- 
sary that  he  should  stipulate  to  be  paid  out  of  the  proceeds  of  the  rob- 
bery ?  If  the  looking  to  the  proceeds  is  necessary  to  make  the  transaction 
illegal,  is  it  not  also  necessary  that  it  should  be  part  of  the  contract  thai 
he  8haU  be  so  paid  ?3 
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Suppose  a  eab  to  be  cdled  by  a  proetitato,  and  the  driTer  directed 
to  take  her  to  some  known  place  of  ill-fame,  eoold  it  be  said  that  he 
oould  not  claim  payment? 

[Brakwcix,  B.  If  he  conld,  this  absurdity  would  follow,  that  if  a 
man  and  a  prostitnto  engaged  a  cab  for  that  purpose,  and  if,  to  meet 
your  alignment,  the  driver  reckoned  on  payment,  as  to  the  woman,  out 
of  the  proceeds  of  her  prostitution,  the  woman  would  not  be  liable,  but 
the  man  would,  although  they  engaged  in  the  same  transaction  and  for 
liie  same  purpose.] 

If  the  contract  is  void  for  this  reason,  the  plaintiflb  were  entitled  to 
resume  possession,  and  to  bring  trover  for  the  carriage ;  a  test»  there- 
fore, of  the  question  will  be,  whether  in  such  an  action,  if  the  jury  found 
the  same  verdict  as  they  have  found  here,  on  the  same  evidence,  tiie 
plaintiffs  would  be  entitled  to  recover. 

[Mabtin,  B.  I  think  they  would ;  and  that  if  the  carriage  had  not 
been  returned  in  this  case,  the  plaintiffs  would,  on  our  discharging  this 
rule,  be  entitled  to  determine  the  contract  on  the  ground  of  want  of 
reciprocity,  and  to  claim  the  retom  of  the  article.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  rule  must  be  dis- 
chained.  I  do  not  think  it  is  necessary  to  enter  into  the  subject  at 
large  after  what  has  fallen  fh>m  the  bench  in  the  course  of  the  argu- 
ment, further  than  to  say  that  since  the  case  of  Cannan  v.  Bryoe,  5 
B.  &  A.  179,  cited  by  Lord  Abinger  in  delivering  the  Judgment  of  this 
court  in  the  case  of  M'Elnnell  v.  Robinson,  8  M.  &  W.  at  p.  441,  and 
followed  by  the  case  in  which  it  was  so  cited,  I  have  always  considered 
it  as  settled  law  that  any  person  who  contributes  to  the  performance  of 
an  illegal  act  by  supplying  a  thing  with  the  knowledge  that  it  is  going 
to  be  used  for  that  purpose,  cannot  recover  the  price  of  the  thing  so 
dupplied.  If,  to  create  that  incapacity,  it  was  ever  considered  neces- 
sary that  the  price  should  be  bargained  or  expected  to  be  paid  out  of 
the  fruits  of  the  illegal  act  (which  I  do  not  stop  to  examine),  that  propo- 
sition has  been  overruled  by  the  cases  I  have  referred  to,  and  has  now 
ceased  to  be  law.  Nor  can  any  distinction  be  made  between  an  illegal 
and  an  immoral  purpose ;  the  rule  which  is  applicable  to  the  matter  is, 
Mc  turpi  cau8d  non  oritur  <ictio^  and  whether  it  is  an  immoral  or  an 
Ulegal  purpose  in  which  the  plaintiff  has  participated,  it  comes  eqnalty 
within  the  terms  of  that  maxim,  and  the  effect  is  the  same ;  no  cause  of 
action  can  arise  out  of  either  the  one  or  the  other.  The  rule  of  law  was 
well  settled  in  Cannan  v,  Bryce,  SB.  &  A.  179 ;  that  was  a  case  which 
at  the  time  it  was  decided,  I,  in  common  with  many  other  lawyers  in 
Westminster  Hall,  was  at  first  disposed  to  regard  with  surprise.  But 
the  learned  Judge  (then  Sir  Charles  Abbott)  who  decided  it,  though  not 
distinguished  as  an  advocate,  nor  at  first  eminent  as  a  judge,  was  one 
than  whom  few  have  adorned  the  bench  with  clearer  views,  or  more 
accurate  minds,  or  have  produced  more  beneficial  results  in  the  law. 
The  Judgment  in  that  case  was,  I  believe,  emphatically  his  judgment ; 
it  was  assented  to  by  all  the  members  of  the  Court  of  King's  Bendi^ 
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and  is  now  the  law  of  the  land.  If,  therefore,  this  article  was  ftimished 
to  the  defendant  for  the  purpose  of  enabling  her  to  make  a  display 
favorable  to  her  immoral  purposes,  the  plaintiffs  can  derive  no  cause  of 
action  fW>m  the  bargain.  I  cannot  go  with  Mr.  Chambers  in  thinking 
that  eYerything  must  be  found  by  a  jury  in  such  a  case  with  that  accu- 
racy fVom  which  ordinary  decency  would  recoil.  For  criminal  law  it  is 
sometimes  necessary  that  details  of  a  revolting  character  should  be  found 
distinctly  and  minutely,  but  for  civil  purposes  this  is  not  necessary.  If 
evidence  is  given  which  is  sufficient  to  satisfy  the  jury  of  the  fact  of  the 
immoral  purpose,  and  of  the  plaintiffs'  knowledge  of  it,  and  that  the 
article  was  required  and  furnished  to  facilitate  that  object,  it  is  sufl3- 
cienti  although  the  facts  are  not  expressed  with  such  plainness  as  would 
offend  the  sense  of  decency.  I  agree  with  my  brother  Bramwell  that 
the  verdict  was  right,  and  that  the  rule  must  be  dischai^ed.^ 

liule  discharged? 


CHESTER  H.   GRAVES  akd  othxbs  v.  WALTER  B.  ' 

JOHNSON. 

SuPBBMS  Judicial  Court  of  AIassachusbtts,  Januabt  26  -  Mat  t» 

18d2,  AND  March  18  -  Mat  22, 1901. 

{Reported  in  156  MassachusetU,  211,  and  179  M(utachiuett$,  53.] 

Holmes,  J.  This  is  an  action  for  the  price  of  intoxicating  liquors. 
It  is  found  that  they  were  sold  and  delivered  in  Massachusetts  by  the  _ 
^plaintiffs  to  the  del^nHanT,  a  Maine  hotel  keeper,  with  a  view  to  their 
being  resold  by  the  defendant  in  Malne^  agaTnst  the  Taws  of  that  State^ 
These  are  all  the  material  facts  reported;  and  these  findings  we 
must  assume  to  have  been  warranted,  as  the  evidence  is  not  reported, 
so  that  no  question  of  the  power  of  Maine  to  prohibit  the  sales  is 
open.  The  only  question  is  whether  the  facts  as  8tated.abaiLA.ba]Lla 
^18  action. 

T*he  question  is  to  be  decided  on  principles  which  we  presume  would 
prevail  generally  in  the  administration  of  the  common  law  in  this  coun- 
try. Not  only  should  it  be  decided  in  the  same  way  in  which  we  should 
expect  a  Maine  court  to  decide  upon  a  Maine  contract  presenting  a  simi- 
lar question,  but  it  should  be  decided  as  we  think  that  a  Maine  court 
ought  to  decide  this  very  case  if  the  action  were  brought  there.  It  is 
noticeable,  and  it  has  been  observed  by  Sir  F.  Pollock,  that  some  of  the    ^ 

1  Martin,  Pioott,  BaAicwaLL,  BB.,  and  Pollock,  C.  B.,  delivered  ooncorring 
opinioni. 

*  See  the  English  deciiions  renewed  in  Benjamin  on  Sales,  $  506,  et  mq.  Com* 
pare  PosteUe  v.  Riyers,  112  Ga.  850 ;  Hnbbard  v.  Moore,  S4  La.  Ann.  591 ;  Sampson 
V.  Townsend,  25  La.  Ann.  78 ;  Mahood  v.  Tealza,  26  La.  Ann.  108 ;  Anheuser-Busch 
Brewing  Assoc,  o.  Bfasoa,  44  Minn.  318 ;  Spiagne  v.  Roonej,  82  Mo.  498, 104  Mo.  349 ; 
Ernst  V.  Crosbj,  140  N.  T.  364 ;  Bishop  v.  Honey,  34  Tex.  245;  Reed  v.  Brewer.  90 
Tex.  144;  Honstock  v.  Palmer.  S3  S.  W.  Rep.  (Tex.  CIt.  App.)  294;  Standard  Fi» 
aitore  Co.  v.  Van  Alstine,  22  Wash.  670. 
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English  owes  which  haye  gone  farthest  in  asserting  the  right  to  disre- 
gard the  reTenue  laws  of  a  ooantrj  other  than  that  where  the  oootract 
is  made  and  is  to  be  performed,  have  had  reference  to  the  English  reve- 
nue laws.  Holman  v.  Johnson,  1  Cowp.  841 ;  Pollock,  Con.  (5th  ed.) 
808.     See  also  M'Int}Te  v.  Parks,  8  Met  207. 

The  assertion  of  that  right>  however,  no  doubt  was  in  the  interest  of 
English  commerce  (Pellecat  r.  Angell,  2  Cr.,  M.  &.  R.  811,  813),  and 
has  not  escaped  criticism  (Storj*,  Ck>nfl.  Laws,  SS  257,  264,  note,  8 
Kent  Com.  265,  266,  and  Wharton,  Confl.  Laws,  §  484),  although  there 
may  be  a  question  how  far  the  actual  decisions  go  beyond  what  would 
have  been  held  in  the  case  of  an  English  contract  affecting  only  Eng- 
lish laws.  See  Hodgson  v.  Temple,  5  Taunt.  181 ;  Brown  v.  Duncan, 
10  B.  &  C.  93,  98,  99 ;  Harris  v.  Runnels,  12  How.  79,  88,  84. 

Of  course  it  would  be  possible  for  an  independent  State  to  enforce  all 
contracts  made  and  to  be  performed  within  its  territory,  without  regmrd 
to  how  much  they  might  contravene  the  policy  of  its  neighbors'  laws. 
But  in  fact  no  State  pursues  such  a  course  of  barbarous  isolation.  As 
a  general  proposition,  it  is  admitted  that  an  agreement  to  break  the 
laws  of  a  foreign  country  would  be  invalid.  Pollock,  Con.  (5th  ed.) 
808.  The  courts  are  agreed  on  the  invalidity  of  a  sale  when  the  con- 
tract contemplates  a  design  on  the  part  of  the  purchaser  to  reseU  con- 
trary to  the  laws  of  a  neighboring  State,  and  requires  an  act  on  the 
part  of  the  seller  in  furtherance  of  the  scheme.  Waymell  v.  Reed, 
5  T.  R.  599;  Gaylord  v.  Soragen,  82  Vt  110;  Fisher  v.  Lord,  68 
N.  H.  514 ;  Hull  r.  Ruggles,  56  N.  Y.  424,  429. 

On  the  other  hand,  plainly,  it  would  not  be  enough  to  prevent  a 
recovery  of  the  price  that  the  seller  had  reason  to  believe  that  the 
buyer  intended  to  resell  the  goods  in  violation  of  law ;  he  must  have 
known  the  intention  in  fact  Finch  v,  Mansfield,  97  Mass.  89,  92 ; 
Adams  v.  Coulliard,  102  Mass.  167, 178.  As  in  the  case  of  torts,  a  man 
has  a  right  to  expect  lawful  conduct  from  others.  In  order  to  charge 
him  with  the  consequences  of  the  act  of  an  intervening  wrongdoer,  you 
must  show  that  he  actually  contemplated  the  act  Hayes  v,  Hyde  Paric, 
158  Mass.  514,  515,  516. 

Between  these  two  extremes  a  line  is  to  be  drawn.  But  as  the  point 
where  it  should  fall  is  to  be  determined  by  the  intimacy  of  the  connec- 
tion between  the  bargain  and  the  breach  of  the  law  in  the  particular 
case,  the  bargain  having  no  general  and  necessary  tendency  to  induce 
such  a  breach,  it  is  not  surprising  that  courts  should  have  drawn  the 
line  in  slightly  different  places.  It  has  been  thought  not  enough  to  in- 
validate a  sale,  that  the  seller  merely  knows  that  the  buyer  intends  to 
resell,  in  violation  even  of  the  domestic  law.  Tracy  v.  Talmage, 
4  Keman,  162 ;  Hodgson  v.  Temple,  5  Taunt.  181.  So  of  the  law  of 
another  State.  M'Intyre  v.  Parks,  8  Met  207 ;  Sortwell  v.  Hughes, 
1  Curt.  C.  C.  244 ;  Green  v.  CoUins,  8  Cliff.  494 ;  H'dl  v.  Spear,  50 
N.  H.  258.  (Dater  r.  Earl,  8  Gray,  482,  is  a  decision  on  New  York 
law.) 
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But  there  are  strong  intimatioDB  in  the  later  Massachosetts  cases  that 
the  law  on  the  last  point  is  the  other  way.  Finch  v,  Mansfield,  97 
Mass.  89, 92 ;  Suit  v.  Woodhall,  118  Mass.  891, 895.  And  the  EngUsh 
decisions  have  gone  great  lengths  in  the  case  of  knowledge  of  intent  to 
break  the  domestic  law.  Pearoe  i;.  Brooks,  L.  R.  1  Ex.  218 ;  Taylor  i;. 
Chester,  L.  R.  4  Q.  B.  809,  811. 

Howeyer  this  may  be,  it  is  decided  that  when  a  sale  oi[  intoxicating 
liquor  in  another  State  has  just  so  much  greater  proximity  to  a  breach 
of  the  Massachusetts  law  as  implied  in  the  statement  that  it  was  made 
with  a  view  to  such  a  breach,  it  is  void.  Webster  v,  Munger,  8  Gray, 
584;  Orcutt  v.  Nelson,  1  Gray,  586,  551 ;  Hubbell  v.  Flint,  18  Gray, 
277,  279  ;  Adams  v.  Coulliard,  102  Mass.  167, 172, 178.  Even  in  Green 
V.  Collins  and  Hill  v.  Spear,  the  decision  in  Webster  v.  Munger  seems 
to  be  approved.  See  also  Langton  v.  Hughes,  1  M.  &  S.  598 ;  M'Ein- 
nell  V.  Robinson,  8  M.  <&  W.  484,  441 ;  White  v.  Buss,  8  Cush.  448. 
If  the  sale  would  not  have  been  made  but  for  the  seller's  desire  to  in- 
duce an  unlawful  sale  in  Maine,  it  would  be  an  unlawful  sale  on  the 
principles  explained  in  Hayes  v.  Hyde  Park,  158  Mass.  514,  and  Tas- 
ker  V.  Stanley,  158  Mass.  148.  The  overt  act  of  selling,  which  other- 
wise would  be  too  remote  from  the  apprehended  result,  an  unlawful  sale 
by  some  one  else,  would  be  connected  with  it,  and  taken  out  of  the  pro- 
tection of  the  law  by  the  fact  that  that  result  was  actually  intended. 
We  do  not  understand  the  Judge  to  have  gone  so  far  as  we  have  just 
supposed.  We  assume  that  the  sale  would  have  taken  place,  whatever 
the  buyer  had  been  expected  to  do  with  the  goods.  But  we  understand 
the  judge  to  have  found  that  the  seller  expected  and  desired  the  buyer 
to  sell  unlawfully  in  Maine,  and  intended  to  facilitate  his  doing  so,  and 
that  he  was  known  by  the  buj^er  to  have  that  intent.  The  question  is 
whether  the  sale  is  saved  by  the  fact  that  the  intent  mentioned  was  not 
the  controlling  inducement  to  it  As  the  connection  between  the  act  in 
question,  the  sale  here,  and  the  illegal  result,  the  same  in  Maine  —  the 
tendency  of  the  act  to  produce  the  result  —  is  only  through  the  later 
action  of  another  man,  the  degree  of  connection  or  tendency  may  vary 
by  delicate  shades.  If  the  buyer  knows  that  the  sale  is  made  only  for 
the  purpose  of  facilitating  his  illegal  conduct,  the  connection  is  at  the 
strongest.  If  the  sale  is  made  with  the  desire  to  hejp  him  to  his  enj, 
although  primarily  made  for  money,  the  seller  cannot  complain  if  tbd 
illegal  consequence  is  attributed  to  him.  If  the  hii\j>r  know^  \\\^f.  t.hft 
seller,  while  aware  of  his  intent,  is  indifferent  to  it,  or  disapproves  of  it^ 
It  maybe  doubtful  whether  the  connection. is  sufficient  Compare  Com- 
monwealth r.  Churchill,  186  Mass.  148,  150.  It  appears  to  us  not  unrea- 
sonable to  draw  the  line  as  it  was  drawn  in  Webster  r.  Munger,  and  to 
say  that,  when  the  illegal  intent  of  the  buyer  is  not  only  known  to  the 
seller,  but  encouraged  by  the  sale  as  just  explained,  the  sale  is  void. 
The  accomplice  is  none  the  less  an  accomplice  because  he  is  paid  for 
bis  act.     See  Commonwealth  v,  Harrington,  8  Pick.  26. 

The  ground  of  the  decision  in  Webster  v.  Munger  is,  that  cootrmota 
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like  the  present  an  Toid.  If  the  oontrset  had  been  Talid,  it  wcokl  have 
been  enforced.  Dater  v.  Earl,  8  Gray,  482 ;  ITIntyre  v.  ParkB,  3  Met. 
207.  As  we  have  said  or  implied  already,  no  distinction  can  be  admitted 
based  on  the  fact  that  the  law  to  be  violated  in  that  case  was  the  lex 
fori.  For  if  sach  a  distinction  is  ever  sonnd,  and  again  if  the  same 
principles  are  not  always  to  be  applied,  whether  the  law  to  be  yiolated 
is  that  of  the  State  of  the  contract  or  of  another  State  (see  Tracy  v. 
Talmage,  4  Keman,  162,  218),  at  least  the  right  to  contract  with  a 
view  to  a  breach  of  the  laws  of  another  State  of  this  Union  ought  not 
to  be  recognized  as  against  a  statute  passed  to  carry  out  fundamental 
beliefs  about  right  and  wrong,  shared  by  a  large  part  of  our  own  citi- 
cens.  Territt  v.  Bardett,  21  Vt.  184,  188,  189.  In  the  opinion  of  a 
majority  of  the  court,  this  case  is  governed  by  W^at-Ar  «.  Tffnn^ftgTwitf- 
we  believe  that  it  would  have  been  decided  as.we  decide  \%  if  the  action 
had  been  brought  in  Maine  instead  of  here.  Banchor  v.  Mansel,  47 
Maine,  58.  TikeptxonB  sustained. 

Holmes,  C.  J.  This  is  the  second  time  that  this  case  comes  before 
this  court  156  Mass.  211.  H  is  a  suit  for  the  price  of  intoxicating 
liquors  sold  here.  At  the  first  trial  it  was  foond  that  they  were  sold 
with  a  view  to  their  being  resold  by  the  defendant  in  Maine  against  the 
laws  of  that  State ;  and  on  that  state  of  facts  it  was  held  that  the  action 
would  not  lie.  At  the  second  trial  it  was  found  that  the  plaintiflb'  agent 
supposed,  rightly,  that  the  defendant  intended  to  resell  the  liquors  m 
Maine  unlawftiUy,  but  that  the  plaintiffs  and  their  agent  were  and  wel 
known  by  the  defendant  to  be  indtfrerent  to  what  he  did  with  the  goods, 
and  to  have  no  other  motive  or  purpose  than  to  sell  them  in  Massachu- 
setts in  the  usual  course  of  business.  Seemingly  the  plaintiffs  did  not 
act  in  aid  of  the  defendant's  intent  beyond  selling  him  the  goods.  The 
Judge  refused  to  rule  that  the  plaintiffs'  knowledge  of  the  defendant's 
intent  would  prevent  their  recovery,  and  the  case  is  here  agiun  on 
exceptions. 

The  principles  involved  are  stated  and  some  of  the  cases  are  collected 
in  the  former  decision.  All  that  it  is  necessary  for  us  to  say  now  is 
that  in  our  opinion  a  sale  otherwise  lawful  is  not  connected  with  subse- 
quent unlawful  conduct  by  the  mere  fact  that  the  seller  correctly  divines 
the  buyer's  unlawful  intent,  closely  enough  to  make  the  sale  unlawful. 
It  will  be  observed  that  the  finding  puts  the  plaintiffs*  knowledge  of  the 
defendant's  intent  no  higher  than  an  uncommunicated  inference  as  to 
what  the  defendant  was  likely  to  do.  Of  course  the  defendant  was  free 
to  change  his  mind,  and  there  was  no  communicated  desire  of  the  plain- 
tiffs to  co-operate  with  the  defendant's  present  intent,  such  as  was 
supposed  in  the  former  decision,  but  on  the  contrary  an  understood 
indifference  to  everything  beyond  an  ordinary  sale  in  Massachusetts. 
It  may  be  that,  as  in  the  case  of  attempts  (Commonwealth  v.  Peaslee, 
177  Mass.  267  ;  Commonwealth  v.  Kennedy,  170  Mass.  18,  22),  the  line 
of  proximity  will  vary  somewhat  according  to  the  gravity  of  the  evil  ap- 
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prebended,  Steele  v.  Cnrle,  4  Dana,  881,  385*^88,  Hanaaer  v.  Doane, 
12  WalL  842, 446,  Biekel  v.  Sheets,  24  Ind.  1,  4,^  and  in  different  oourta 
with  regard  to  the  same  or  similar  matters.  Compare  Hubbard  v. 
Moore,  24  La.  Ann.  591 ;  Michael  v.  Bacon,  49  Mo.  474,  with  Pearce  v. 
Brooks,  L.  R.  1  Ex.  218.  Bot  the  decisions  tend  more  and  more  to 
agree  that  the  connection  with  the  unlawful  act  in  cases  like  the  pres- 
ent is  too  remote.  M'Intyre  v.  Parks,  8  Met  207 ;  Sortwell  v,  Hughes, 
1  Curt  C.  C.  244,  247 ;  Green  r.  CoUins,  8  Cliff.  494 ;  Hill  v.  Spear, 
50  N.  H.  258 ;  Tracy  v.  Talmage,  4  Eeman,  162 ;  Distilling  Co.  v. 
Nutt,  84  Kan.  724,  729 ;  Webber  v.  Donnelly,  ^  Mich.  469 ;  Tnttle 
V.  Holland,  48  Vt.  542 ;  Braunn  t^.  Eeally,  146  Pa.  St.  519,  524 ; 
Wallace  v.  Lark,  12  S.  C.  576,  578 ;  Rose  v.  Mitchell,  6  CoL  102 ; 
Jameson  v.  Gregory,  4  Met.  (Ey.)  868,  870 ;  Biekel  v.  Sheets,  Hub- 
bard V.  Moore,  and  Michael  v.  Bacon,  ubi  suprci.* 

Although  a  different  rule  was  assumed  in  Suit  v,  Woodhall,  118  Mass. 
891,  it  will  be  seen  that  it  equally  was  assumed  by  the  instructions 
given  at  the  trial,  and  that  the  exceptions  and  the  point  decided  in  that 
case  concerned  only  the  imputation  to  the  plaintiffs  of  their  agent's 
knowledge.  M^Intyre  v.  Parks  never  has  been  overruled.  Dater  v. 
Earl,  8  Gray,  482 ;  Webster  v.  Munger,  8  Gray,  584,  587 ;  Adams 
V.  Goulliard,  102  Mass.  167,  172 ;  Milliken  v.  Pratt,  125  Mass.  874, 
876. 

Exceptions  to  the  admission  of  letters  of  the  plaintiffs*  a^ent  to  them 
for  the  purpose  of  showing  what  they  knew  are  not  argued. 
"^  '  MOicepCions  overruled. 


CHURCH  BT  AL.  V.  PROCTOR.       '-" 

VnrrrxD  Statbs  CxRCurr  Coubt  of  Appeals,  First  Cucuit,  Fsbsuaxt 

2, 1895. 

[B^KfrUd  in  66  Federal  Reporter,  240.] 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Rhode  Island. 

1  See  mleo  Qreen  v.  CoUins,  3  Cli£F.  494 ;  Tracy  v.  Talmage,  14  N.  Y.  162,  215. 

*  Longnecker  v.  Shields,  1  Col.  App.  264;  Singleton  v.  Bank  of  Montioello,  113 
Ga.  527;  Sondheim  v.  Gilbert,  117  Ind.  71;  Jackson  v.  City  Bank,  125  Ind.  347 ; 
Bmnswick  v.  Vallean,  50  Iowa,  120 ;  Feineman  v.  Sacbo,  33  Kan.  621 ;  Tyler  v.  Car- 
lisle, 79  Me.  210;  Gambs  v.  Sotberland's  Est.,  101  Mich.  355;  Chamberlin  v.  Fisher, 
117  Mich.  428 ;  Delavina  v.  HiU,  65  N.  H.  94;  Bryson  v.  Holly,  68  N.  H.  327 ;  Amey 
V.  Granite  State  Ins.  Co.,  68  N.  H.  446:  Wangh  v.  Beck,  114  Pa.  422;  Gaylord  v. 
Soragen,  32  Vt.  110,  ace    See  also  Corbin  v.  Wachhorst,  73  CaL  411. 

Bat  see,  eonira,  Milner  v.  Patton,  49  Ala.  423 ;  Oxford  Iron  Co.  v.  Spradley,  51  Ala. 
171 ;  Ware  v.  Jones,  61  Ala.  288 ;  Lewis  v.  Latham,  74  N.  C.  283 ;  and  compare  Plank  n. 
Jackson,  123  Ind.  424 ;  Williamson  v.  Baley,  78  Mo.  636 ;  Fisher  v.  Lord,  63  N.  H.  514 ; 
HiU  9.  Boggles,  56  N.  T.  424 ;  Amot  v.  Pittston  Coal  Co.,  68  N.  Y.  558 ;  Mateme  v. 
Horwits,  101  N.  T.  469 ;  Spnrgeon  v.  McEl  wein,^  Ohio,  442 ;  Mordecai  v.  Dawkins,  9 
Bich.  L.  262 ;  Oliphant  v.  Markham,  79  Tex.  643 ;  Aiken  v.  BlaisdeU,  41  Yt.  655 ; 
Mould  V.  Bajrktty  71  Vt  253. 
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This  WM  an  actioii  by  Joaeph  O.  Proctor,  Jr.,  mgrnimt  Daniel  T, 
Church  and  others,  to  recover  damages  for  breach  of  a  contract.     On 
the  trial  in  the  circuit  courlTthe  jufv  gave  a  Verdict  for  the  plaintiff. 
Defendants  bring  error. 
'  Wtttiam  O.  BodkeTj  for  plaintiflb  in  error. 

WULiam  A.  Pew,  Jr.,  Thonuu  A.  Jencksi,  Chariss  A.  TFOfow,  for 
defendant  in  error. 

Before  Putxam,  Circuit  Jadge,  and  Nklsom  and  Axduch,  Diatriot 
Jodges. 

Aldbioh,  District  Judge.^  At  the  time  the  parties  entered  into  tiie 
contract  inyolved  in  this  controversy.  Proctor^  thp  plRJntiff  tw^lnw,  jpa 
engaged  in  a  general  fishing  business  at  Gloucester,  in  the  State  of 
''Massat'huselts,  aud  111  preparing  and  placing  on  "tlie  generai  martet 


different  ktndH"  of  flSft,  and 'especially  in  splitting  and  slivering  a  fish 
called  "  menhaden, '^ and  placiin?*the  same  upon  the  market;  and  the 
defbndaffS,  ac  Tiverton,  in  the  State  of  Rhode  Island,  were  engaged  in 
the  business  of  catching  and  supplying  menhaden.  [By  the  terms  of 
the  contract  the  defendants  agreed  to  sell,  and  the  plaintiff  to  buy,  such 
quantities  of  menhaden  as  should  be  reasonably  required  by  the  plain- 
tiff's business,  in  no  event,  however,  in  excess  of  the  defendants'  catch.] 
It  is  said  by  Church  &  Co.  that,  looking  further  to  the  anb^ect-mat- 
ter  as  disclosed  by  the  record,  the  contract  is  altogether  ▼ot4»  for  the 
reason  that  it  is  against  public'' poITcyl  Tlie  grouna  of  thTr^DjecBon, 
"?£ated  generally,  is  that  Proctor,  taking  advantage  of  the  scarcity  of 
mackerel  in  1888,  conceived  the  idea  of  putting  upon  the  markets  gen- 
erally the  menhaden,  as  a  food  fish,  split  and  salted,  packed  in  barrels, 
tubs,  pails,  and  other  packages,  and  variously  branded  with  misleading 
and  deceptive  marks  and  characters,  as,  for  instance,  '*  Alaska  Mack- 
erel, for  Family  Use."  Proceeding  upon  the  theory  that  the  facts,  if 
shown,  would  disclose  a  contract  which  would  not  be  upheld,  Church 
&  Co.  offered  evidence  to  show  the  character  of  the  marks  and  brands 
placed  upon  the  casks  and  barrels  containing  the  fish,  and  upon  Proc- 
tor's objection,  this  evidence  was  excluded,  subject  to  exception.  At 
the  conclusion  of  all  the  evidence  in  the  p^rp^  th^  ^fiffindftP^  move^  fiy 
a  verdict  "  on  the  ground  that  it  appeared  from  the  plaintiff's  testi- 
mony  that  the  purpose  for  which  he  intended  to  use  and  did  use  the 
fish  which  were  the  subject-matter  of  the  contract  sued  upon  was 
illegal,  and  against  public  polic}',  as  being  a  fraud  and  an  imposition 
on  the  public,  and  •  •  •  illegal,  in  being  In  vIolalTon'or  cnapief  114  bf 
the  Public  Statutes  of  Rhode  Island.**  The  court"  U'elow'  reruseTl  to 
direct  the  verdict,  and  the  defendants  excepted. 

The  record  does  not  clearly  show  that  Proctor's  deceptive  and  un- 
warrantable purpose  existed  during  the  entire  period  covered  by  the 
contract,  aud  for  this  reason  the  court  below  could  not  have  properly 
directed  a  verdict  upon  the  ground  stated  in  the  motion.     We  thinks 

^  A  portion  of  the  opioion,  relating  to  the  conitraction  of  the  oontnct»  is  omitled. 
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however,  that  Church  &  Co.,  under  the  line  of  defence  disclosed,  were 
entitled  to  show  fully  the  purpose  of  Proctor  at  the  time  of  the  con- 
tract, the  use  which  he  made  of  the  fish  furnished,  and  the  manner  in 
which  they  were  placed  upon  the  market,  and  that  the  court  erred  in 
excluding  evidence  as  to  the  marks  and  brands  upon  the  casks  and 
barrels.  The  evidence  exclu(^ed  was  competent  and  material  upon  the 
issue  raised  by  the  defence,  and  would  tend  to  show  that  the  public  was 
being  deceived  and  cheated  through  false  and  misleading  brands  and 
characters  used  for  the  purpose  of  advancing  tbe  sale  of  a  product  be- 
yond that  which  would  result  from  its  true  merit.  The  point  is  made 
that  the  Rhode  Island  statute  does  not  apply,  for  tlie  reason  that  th^ 
evidence  shows  that  the  fish  in  question  were  designated  as  **  Sfilted 
ifth;**"  while  the  statute  has  reference  to  '*  pickled  fish.^'  This  is  a  dis- 
ITnction  which  the  trade  might  make,  but  which,  perhaps,  the  jury 
would  not  be  required  to  make,  or  which,  if  made,  might  have  been 
overcome  by  the  jury  in  view  of  evidence  that  the  fish  were  put  up  for 
the  trade  in  barrels  and  casks  and  in  closed  packages  of  various  forms. 
All  pickled  fish  in  the  ordinar}'  fish  business  are  salted,  although  all 
TSSIed  fish  are  not  pickled.  In  view  of  all  the  evidence,  we  cannot  say 
thaf  tfie  jur}'  would  not  have  been  warranted  in  finding  that  the  wit- 
nesses in  using  the  term  ^^  salted  fish  "  intended  to  describe  the  fish  in 
question  as  pickled.  The  purpose  of  the  evidence,  as  to  the  manner 
of  plactng  the  fish  upon  the  market,  was  a  double  one,  first,  to  show 
that  statute  of  Rhode  Island  was  violated,  and,  second,  to  show  a 
scheme  which  involved  a  fraud  on  the  consumers  of  fish  as  an  article 
of  food.  As  bearing  upon  the  general  question  whether  Proctor's  pur- 
pose and  manner  of  doing  business  was  such  as  to  render  the  contract 
void  as  against  public  policy,  we  think  the  Rhode  Island  statute  might 
properly  be  urged,  and  that  it  was  material  to  know  whether  Proctor's 
manner  of  doing  business  conformed  to  the  statute,  or  whether  it  was 
in  plain  violation  of  a  statute  intended  to  protect  the  public  generally 
against  fraud  and  imposition.  Chapter  114  of  the  Public  Statutes 
of  Rhode  Island,  which  was  in  force  in  1888,  provides,  among  other 
things,  that  '^  casks  for  menhaden  and  herrings  shall  be  of  the  capacity 
to  hold  twenty-eight  gallons,"  and  "  every  cask  before  being  packed  or 
repacked  for  exportation  shall  be  first  searched,  examined,  and  af)- 
proved  b}'  a  packer,  and  shall,  when  so  packed  or  repacked  for  expor- 
tation, be  branded  legibly  on  one  head  with  the  kind  of  fish  it  contains 
and  the  weight  thereof,  or  the  capacity  of  the  cask  with  the  first  letter 
of  the  Christian  and  the  whole  of  the  surname  of  the  packer,  the  name 
of  the  town,  and  the  words  Rhode  Island,  in  letters  not  less  than  three- 
fourths  of  an  inch  long,  to  denote  that  the  same  is  merchantable  and  in 
good  order  for  expoitation."  It  is  further  provided,  through  section  8 
of  the  same  statute,  that  '^  every  person  who  shall  offer  for  sale  in  or 
attempt  to  export  from  the  State  any  pickled  fish  which  have  not  T)een 
approved  by  a  sworn  packer,  or  in  casks  which  are  not  branded  as 
aforesaid,  shall  forfeit  fifty  dollars  for  each  ofience."    It  is  manifest  that 
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this  statate  regalating  the  packing  of  fish  in  Bhode  Island  was  intended 
for  the  protection  of  the  public  generally,  not  Rhode  Island  consamerB 
alone,  but  oonsamers  generallj.  It  was  to  prevent  fraud  upon  the  pub- 
lic, and  public  policy  requires  that  no  action  shall  be  successfully  main- 
tained in  favor  of  those  who  pack  and  ship  food  fish  in  open  yiolation 
of  the  wholesome  provisions  of  this  statute.  It  is  conceded  that  the 
plaintiff  below  not  only  did  not  conform  to  the  statute,  but  that  the 
packages  were  falsely  marked.  The  maxim,  "  JSb  dolasmUanan  orUnr 
aetioj'*  fairly  and  forcibly  applies  to  such  a  situation.  ^  If,  upon  a  jury 
trial,  the  fact  should  be  established  that  the  packages  prepared  and 
shipped  by  Proctor  were  pickled  fish,  within  the  meaning  of  the  Rhode 
Island  statute,  then  for  such  time  as  he  was  actually  engaged,  or  had 
the  purpose  to  engage,  in  packing  and  shipping  picKied  nsn,  witnout 
conforming  to  the  provisions  of  the  8tatnte,'he  would  not  M  ^fatiUed  to 
maintain  his  action  for  damages  resulting  from  D6B«4MiV^Ff  AI  the^sub- 
ject-matter  intended  to  be  used  in  violation  orilieTIamie  law.  JSank 
V.  Owens,  2  Pet  527,  539 ;  Miller  v.  Ammon7  145  U.  S.'  421,  12  Sup. 
Ct.  884 ;  Forster  v.  Taylor,  5  Barn.  A  Adol.  887 ;  Eaton  v,  Eeegan, 
114  Mass.  434 ;  PoL  Cont  322 ;  Curtis  v.  Leavitt,  15  N.  Y.  9 ;  Benj. 
Sales,  §  654. 

Looking  at  the  transaction  aside  fh>m  the  local  statute,  and  inde- 
pendent of  the  question  whether  the  packages  contained  pickled  or 
salted  fish,  the  authorities  conform  to  a  wholesome  and  sound  rule  of 
public  policy  that  no  cause  of  action  shall  arise  in  behalf  of  a  person 
engaged  in  a  business  which  is  illegal,  or  which  is  a  fraud  and  imposition 
upon  the  public,  and  the  law  will  not  uphold  or  enforce  a  contract,  or 
aid  a  party,  where  the  purpose  is  to  cheat  and  deceive  the  public  gener- 
ally. We  feel  bound  to  recognize  the  modern  public  policv  indicated 
by  the  various  statutes,  as  sustained  bv  iudiciial  authorifif-  H<>gij|rnAd  for 
the  protection  of  the  pubhc,  and  which,  in  the  interest  of  health  and  fair 
dealiug^  nnderuilr^  to  regulate  traffic  In  fooJ  products.  The  point  is 
taken  that  the  'purpose  of  Proctor  to  place  ihis  product  (innocent  of  it- 
self) upon  the  market  in  an  improper  manner  was  not  known  to  Church 
&  Co.  at  the  time  of  the  alleged  breach,  and  that,  therefore,  the  oljeo- 
tion  is  not  open  to  the  defence.  This  is  not  an  answer.  The  defence 
of  public  policy  does  not  proceed  so  much  upon  the  idea  of  relief  to  the. 
defendant  as  protection  to  the  public,  by  wiitiholding  legal  remedy  fh>m 
a  party  contemplating  or  practising  imposition.  ^It  would  be  a  strange 
rule  of  law  which  would  extend  relief  to  a  particeps  crinitntgj  and  with- 
hold  relief  from  an  innocent  party,  who  seels  to  avail  himself  of  its 
prolectTon  whenTIie  imposition  is  discovered.  Cowan  v.  Milboum,  L. 
R.  2  Exch.  280 ;  Spotswood  v.  Barrow,  5  Exch.  110 ;  Holman  v.  John- 
son, Cowp.  841.  The  wholesome  and  salutary  maxim,  ^^  Ex  turpi 
causa  non  oritur  actioy*  has  been  so  far  enlarged  that  it  may  now  be 
said  that  the  law  will  not  afford  a  remedy  to  a  wrongdoer  in  a  scheme 
to  deceive  and  defhiud  the  public,  and  this  modem  doctrine  does  not 
depend  upon  the  consideration,  or  the  innocence,  or  lack  of  innooenoi^ 
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of  the  party  who  seeks  to  interpose  the  objection.  It  becomes  a  de- 
fence, and  may  be  interposed  whenever  the  fraud  is  discovered.  It 
most  be  observed,  however,  that  it  wouid  not  always  be  enough  to  avoid 
a  contract  for  a  sale  of  articles  innocent  of  themselves  that  the  party' 
who  acquired  them,  or  sought  to  acquire  them,  occasionally  used  them ' 
unlawfully.  In  order  that  this  doctrine  should  operate  in  avoidance  of 
a  contract,  except  where  the  illegality  involves  life,  or  offences  of  the 
higher  gra;dief^tt^  iBtist  appear  that  the  party  acquiring  the  product  io- 
tended  to  use  it  unlawfully  when  the  contract  was  made,  or  when  pofr 
session  was  sought,  or  that  he  was  engaged  in  a  general  scheme  involving 
illegality,  or  the  general  purpose  was  to  use  the  product  in  a  deceptive 
and  fraudulent  manner.  The  record  shows  that  the  *'  plaintiff  testified 
that  under  the  arrangement  contemplated  by  him,  and  the  contract 
made  with  the  defendants,  the  fish  were  to  be  landed  at  Still's  Wharf, 
at  Tiverton,  in  the  State  of  Rhode  Island,  and  immediately  there  split 
and  salted,  and  packed  up  in  barrels,  tubs,  pails,  and  other  packages, 
and  marked  and  branded  and  shipped  to  fill  these  orders  to  various 
parts  of  the  country,  and  that  all  the  fish  that  were  actually  received 
by  him  under  this  contract  with  the  defendants,  and  otherwise  during 
the  season  of  1888,  at  Tiverton,  R  I.,  were  so  packed  and  marked  there 
on  the  spot,"  and  shipped  from  that  point.  It  also  shows  that  the  bar- 
rels, casks,  and  packages  were  variously  branded  ^^  Alaska  Mackerel," 
«* Russian  Mackerel,"  «  California  Mackerel,"  "Family  White  Fish," 
and  ''Fat  Family  Silversides."  It  is  obvious  that  the  real  object  of 
marking  the  packages  thus  was  to  make  the  product ''  appear  to  be 
what  it  was  not,  and  thus  induce  unwary  purchasers,"  —  Plumley  v. 
Massachusetts,  155  U.  S.  461,  15  Sup.  Ct.  154,  —  who  could  not  scru- 
tinize the  contents,  to  buy  it  as  mackerel. 

,  Humanity  is  entitled  to  know  what  it  buys  and  consumes^  Govern- 
ment  is  instituted  and  maintained,  and  law  is  administered,  for  the 
^rOt6(Jll5'fi  bf'the  people;  and  Justice  influenced  by  "enTTglitenecl  public 
policy,  and  corJrfoTTecI  "ByTegaT'prlnciples/requires  Cliat  contracts  shall 
not  be  upheld  an(f~enfi)rce3  for  the  benefit  of  a  wrongdoer,"  where  the 
subject-matter  thereof  i3  clesigne3TbT)e'u9ejrn  Turtherance  of  a  busi- 
nSM  Enterprise  which  contemplates  imposition  upon  the  general  public 
•tliroligh  false,  misleadingT'and  deceptive  "Brancis  and  labels, ""placed 
upon"  sealed  packageVof  food  pro^ucts'"Trii"X"manner'  caTeuTatecl  to  de- 
cetve,  hthT  forward '  the  sale  of  such  "articles  for  what  they  are  not 
Looking  at  the  record  as  a  whole,  however,  it  does  not  clearly  and  dis- 
tinctly appear  when  the  plaintiff  below  entered  upon  such  scheme  or 
business,  and  for  this  reason  we  cannot  sav  there  was  error  in  Uie 
refusal  of  the  court  to.  direct  a  verdict  for  the  defendants.  If  upon  any 
subsequent  trial  this  issue  should  be  raised,  and  evidence  adduced  in 
support  thereof,  we  think  the  jury  should  be  instructed  that  no  damages 
can  be  recovered,  and  no  action  maintained,  covering  any  period  in 
which  the  plaintiff  below  contemplated,  or  was  actually  engaged,  in 
placing  upon  the  market  the  fish  described  in  the  contract,  under  Iklae, 


512  00 WAN  V.  HILBOUBir.  [CHAP.  TX 

deceptiye,  and  misleading  brands,  designed  to  attract  and  induce  trade. 
During  the  time  he  entertained  such  purpose  (Cowan  v.  Milboum^  L. 
R.  2  Exch.  230,  236  ;  Materne  v.  Horwitz,  101  N.  Y.  469,  6  N.  E.  331), 
or  was  actual k  engaged  in  such  business,  the  law  will  not  help  him. 
The  verdict  should  be  set  aside  for  the  reasons  stated,  and  it  becomes 
unnecessary  io  consider  the  other  questions  raised  by  the  plf^jntiffn  W 
error.        Jitdgment  pftfii  ctrcuii  court  reversed;  n€to  tricU  ordtand. 


COWAN  V.  MILBOURN. 
Ik  thb  Exchequer  Chamber,  April  24,  1867. 

[Reported  in  Law  Reports  S  Exchequer^  230.] 

AcnoH  (in  the  Court  of  Passage,  Liverpool)  for  breach  of  a  contract 
to  let  rooms  to  the  defendant.  The  first  and  third  counts  of  the  decla- 
ration related  to  contracts  to  let  to  the  defendant  the  St  Anne's  Assem- 
bly Rooms,  Liverpool,  for  the  purpose  of  lectures,  which  were  to  be 
delivered  there  on  the  20th  of  January  and  the  3d  of  February,  1867 ; 
and  the  second  count  related  to  a  contract  to  let  the  same  rooms  to 
the  defendant  for  the  purpose  of  a  ball  and  tea-party  on  the  29th 
of  January. 

To  these  counts  the  defendant,  amongst  other  pleas,  pleaded,  fourth^, 
that,  after  majjiing  the  alleged  agreements  respectively,  the  defendant 
was  informed,  and  learned  for  the  first  time,  that  the  plaintiff  in- 
tended (as  he  did  in  fact  intend)  to  use  the  rooms  for  certain  irreli- 
gious, blasphemous,  and  illegal  lectures  or  entertainments ;  whereupon 
the  defendant,  within  a  reasonable  time,  after  satisf^'ing  himself  as  to 
the  truth  of  the  premises,  gave  notice  to  the  plaintiff  that  he  could  not 
permit  the  plaintiff  the  use  of  the  rooms  for  the  purposes  aforesaid, 
and  thereupon  notified  to  the  plaintiff  not  to  incur  any  further  or  other 
expense  in  relation  thereto ;  and  in  like  manner,  and  within  such 
reasonable  time  as  aforesaid,  tendered  and  paid  to  the  plaintiff  the 
amount  of  the  moneys  which  the  plaintiff  had  paid  him  for  the  in- 
tended use  of  the  rooms ;  and  that  his  refusal  to  permit  the  plaintiff 
under  the  said  circumstances,  and  for  the  said  purposes,  to  use  the 
rooms  was  the  breach  complained  of. 

The  defendant,  by  his  seventh  plea,  also  relied  npon  the  provisions 
of  21  Geo.  3,  c.  49,  s.  1. 

Issue. 

At  the  trial  the  following  facts  appeared  in  evidence ;  — - 

In  December,  1865,  the  plaintiff,  who  was  secretary  to  the  Liver- 
pool Secular  Society,  hired  of  the  defendant,  through  defendant's  son, 
the  rooms  in  question,  for  Sunday,  the  20th  of  January*,  for  the  pu^ 


8B0T.  v.]  COWAN  V.    MILBOnfiN;  £13 

pose  of  having  lectures  deliyered  there  in  advancement  of  the  views 
of  the  society.  He  did  not  commanicate  to  the  defendant  the  subjects 
of  the  lectures,  nor  that  they  were  to  be  delivered  in  connection  with 
the  society.  He  afterwards  hired  tlie  same  rooms  for  the  delivery  of 
lectures  on  Sunday,  the  3d  of  February,  and  for  a  ball  and  tea-party 
in  memory  of  Tom  Paine,  on  the  29th  of  January.  On  the  5th  of 
January  the  subjects  of  the  lectures  for  the  morning,  afternoon,  and 
evening  of  the  20th  of  January  were  advertised  by  placards  as  '*  The 
Soul :  its  Natui-e  and  Destination  \"  '^  The  Character  and  Teachings 
of  Christ:  the  former  Defective,  the  latter  Misleading;''  '^ Bible 
Morality  and  Bible  Science ; "  and  those  of  the  lectures  for  the  Sd  of 
February  as  "  The  Sceptical  Tendency  of  Bishop  Butler's  Analogy ;  ** 
^^The  Bible  shown  to  be  no  more  Inspired  than  any  other  Book, 
with  a  Refutation  of  Modern  Theories  thereon."  *^  Catholicism, 
Protestantism,  and  Secularism :  which  contains  most  Truth,  and  which 
is  best  calculated  to  benefit  Humanity  ?  " 

On  the  17th  of  January'  the  plaintiff  received  firom  the  defendant's 
son  a  letter  written  the  day  previous,  complaining  of  an  evening  lecture 
having  been  advertised,  and  alleging  that  the  rooms  were  only  let 
for  the  morning  and  afternoon,  but  making  no  complaint  of  the  sub- 
ject of  the  lectures;  and  on  the  19th  of  January  the  defendant 
received  from  the  plaintiff's  attorney  a  letter  of  that  date,  entirely 
refusing  the  use  of  the  rooms,  but  not  assigning  any  reason. 

The  plaintiff,  having  attempted  without  success  to  obtain  possession 
of  the  rooms  on  the  days  in  question,  brought  this  action  for  breach  of 
the  several  contracts. 

It  appeared  upon  the  evidence  of  the  chief  constable  of  Liverpool, 
who  was  called  for  the  defendant,  that  the  defendant's  refusal  was 
caused  by  his  interference,  and  by  his  threatened  opposition  to  a 
renewal  of  the  license  attached  to  the  rooms. 

The  learned  judge  ruled  that  the  lectures  announced  were  blasphe- 
mous  and  illegal,  and  that  the  plaintiff  could  not  therefore  recover  on 
the  agreement  for  the  Sundays  (20th  of  January  and  8d  of  February), 
but  that  he  might  recover  on  the  agreement  relating  to  the  tea-party 
of  the  29th  of  January ;  and  a  verdict  for  one  farthing  damages  was 
found  for  the  plaintiff  on  the  second  count,  and  a  verdict  was  entered 
for  the  defendant  on  the  first  and  third  counts,  with  leave  to  the  plain- 
tiff (under  16  &  17  Vict.  c.  xxi.  s.  45)  to  move  this  court  to  enter  a 
verdict  for  the  plaintiff  for  £10  on  each  of  those  counts. 

LitUer  moved  accordingly. 

Bramwell,  R^  I  am  of  the  same  opinion,  and  I  will  state  my 
grounds.  I  think  that  the  plaintiff  was  about  to  use  the  rooms  for  an 
unlavrful  purpose,  because  he  was  about  to  use  them  for  the  purpose 
of,  ^^  by  teaching  or  advised  speaking,''  '^  denying  the  Christian  reli- 
gion to  be  true,  or  the  Holy  Scriptures  of  the  Old  and  New  Testament 
to  be  of  divine  authority."    That  he  intended  to  use  the  rooms  for  the 

^  Kbllt,  C.  B.,  and  Huitzm,  B.,  delirered  oonconing  opinioni. 
VOL.  II. — 33 
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purposes  declared  by  the  statate  to  be  unlawAil  is  perfectly  clear,  for  he 
proposed  to  show  that  the  character  of  Christ  was  defective,  and  His 
teaching  misleading,  and  that  the  Bible  was  no  more  inspired  than  any 
other  book.  That  being  so,  his  purpose  was  nnlawfhl ;  and  if  the  de- 
fendant had  known  his  purpose  at  the  time  of  the  refusal,  he  clearly 
would  not  have  been  bound  to  let  the  plaintiff  occupy  them,  for,  if  he 
would,  he  would  then  have  been  compelled  to  do  a  thing  in  pursuance 
of  an  ill^al  purpose.  Neither  if  he  had  let  the  plaintiff  into  posses- 
sion could  he,  for  the  same  reason,  have  recovered  the  price  for  their 
letting.  It  is  said,  he  did  not  know  of  this  purpose,  or,  at  least,  did 
not  regard  it,  and  gave  another  and  different  reason.  But,  having 
refused  to  let  the  rooms,  he  might  justify  it  on  any  ground  that  would 
support  the  refusal.  This  is  laid  down  in  Spotswood  v.  Barrow,  5  Ex. 
110 ;  where  in  an  action  for  wrongful  dismissal  the  defendant  justified 
on  the  ground  that  the  plaintiff  had  misappropriated  moneys,  and  the 
court  held  that  the  plea  was  supported,  although  the  defendant  failed 
to  show  that  the  fact  was  known  to  him  before  he  dismissed  the  plaintiff 
Rolfe,  B.,  there  says:  ^^The  subject  may  be  illustrated  by  what  was 
said  in  Doe  d.  Daniell  v.  Woodruffe,  10  M.  db  W.  608,  at  p.  682,  namely : 
^  Where  a  party  having  a  right  of  entry  enters,  it  is  not  competent  for 
him  to  repudiate  any  rights  he  may  possess,  and  to  say  he  has  entered 
as  a  trespasser,  or  by  some  other  than  his  real  title.  As  soon  as  he 
has  entered  he  is  possessed,  whether  he  will  or  no,  by  virtue  of  every 
title  which  he  had  in  him,  and  which  he  could  assert  by  entry.'  Little- 
ton, s.  695,  is  there  referred  to ;  and  that  old  authority  seems  to  me 
to  be  founded  on  very  good  sense.''  This  appears  to  me  to  be  good 
law,  and  the  reason  of  it  is  apparent  You  need  give  no  reason  at  alL 
If  yon  refhse  to  perform  your  contract,  and  the  other  party  asks  why, 
you  may  say,  ^  Go  to  law  and  I  will  tell  you."  And  your  justification 
will  depend  on  whether  in  fact  and  law  he  could  compel  you  to  per^ 
form.  Now  it  appears  that  the  plaintiff  here  was  going  to  use  the 
rooms  for  an  unlawful  purpose ;  he  therefore  could  not  enforce  the 
contract  for  that  purpose,  and  therefore  the  defendant  was  not  bound, 
though  he  did  not  know  the  fact.  It  is  strange  there  should  be  so 
much  difficulty  in  making  it  understood  that  a  thing  may  be  unlawful, 
in  the  sense  that  the  law  will  not  aid  it,  and  yet  that  the  law  will  not 
immediately  punish  it.  If  that  ouly  were  unlawful  to  which  a  penalty 
is  attached,  the  consequence  would  be  that,  inasmuch  as  no  penalty  is 
provided  by  the  law  for  prostitution,  a  contract  having  prostitution  for 
its  object  would  be  valid  in  a  court  of  law.  The  rule  must  be  refused, 
and  I  do  not  regret  the  result,  and  on  this  ground,  that  this  placard 
must  have  given  great  pain  to  many  of  those  who  read  it 
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SCOTT  V.  BROWN,  DOERING,  McNAB,   <fe  00. 

SLAUGHTER  <fe  MAY  v.  BROWN,  DOERING,  McNAB,  &  CO. 

Ih  the  Queen's  Bench  Division,  Coubt  of  Appeal,  July  16,  18, 

August  1,  1892. 

[EeporUd  in  [1892]  2  Qfteen'i  Bench,  724.] 

A.  L.  Smith,  L.  JL^  The  plaintiff  Scott  applies  to  this  court  to  set  aside 
a  nonsait  which  passed  against  him  at  the  Guildhall.  He  asserts  that 
there  was  evidence  to  go  to  the  jury  of  his  cause  of  action,  which  was 
for  the  rescission  of  a  contract  to  purchase  shares  in  a  company  about 
to  be  brought  out  and  to  be  called  the  Steam  Loop  Company,  and  for 
the  return  of  £632  Sa.  5(?.,  paid  thereunder  to  the  defendants,  upon  the 
ground,  amongst  others,  that  the  defendants,  while  acting  as  his  brokers, 
had  passed  off  their  own  shares  to  him  instead  of  purchasing  them  upon 
the  market.  It  appeared  upon  the  plaintiff's  own  case  that  the  plaintiff 
and  the  defendant  McNab  were  jointly  interested  witii  others  in  bring- 
ing out  this  company  and  in  floating  its  shares  upon  the  market,  and 
that  the  £632  3«.  5d.  sought  to  be  recovered  in  this  action  was  paid 
by  the  plaintiff  to  the  defendants  in  pursuance  of  an  agreement  come 
to  between  the  plaintiff  and  the  defendant  McNab  that  McNab  should 
therewith  purchase  five  hundred  shares  of  the  projected  company,  when 
brought  out,  at  a  premium  (at  the  time  of  the  agreement  there  was 
neither  company  nor  market),  the  sole  object  of  such  purchase  being 
that  the  public  might  thereby  be  induced  to  believe  that  there  was  a 
real  market  for  the  shares,  and  that  they  were  at  a  real  premium, 
whereas  in  truth  and  in  fact,  as  the  plaintiff  and  the  defendant 
McNab  well  knew,  they  were  not.  Neither  the  plaintiff  nor  the 
defendants  would  raise  the  point  of  the  illegality  of  the  transaction 
at  the  trial,  and  my  brother  Wright,  who  tried  the  case,  made  some 
strong  comment  upon  their  conduct,  but  did  nothing  further  in  the 
matter. 

If  two  or  more  persons  agree  to  cheat  and  defraud  others  by  means 
of  deceit  and  fraud,  there  can  be  no  doubt  that  each  and  all  are  indict- 
able for  a  criminal  conspiracy  at  common  law.  It  has  been  held  that 
it  is  a  criminal  conspiracy  for  two  or  more  to  agree  by  false  rumors  to 
endeavor  to  raise  the  price  of  the  public  funds  on  a  particular  day. 
Rex  9.  Berenger,  8  M.  &  S.  67.  It  has  also  been  held,  in  Reg.  i;.  Aspin- 
all,  1  Q.  B.  D.  730,  2  Q.  B.  D.  48,  that  an  agreement  by  two  or  more 
to  cheat  and  defraud  by  means  of  false  pretences  those  who  might  buy 

^  LoTDLBT,  L.  J.,  aod  LoFBS,  L.  J.,  ddlTwed  eonconiag  opinioiii. 
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shares  In  a  company  was  an  indictable  conspiracy.  False  pretences 
here  do  not  mean  sacli  false  pretences  as  would  support  an  indictment 
for  obtaining  money  or  goods  by  false  pretences.  See  Reg.  v.  Hudson, 
Bell,  C.  C.  263.  Lopes,  L.  J.,  has  gone  fully  into  the  correspondence; 
but  the  telegram  and  letter  of  December  6«  1890,  from  the  defendant 
McNab  to  the  plaintiff;  the  letter  of  December  7, 1890,  from  the  plaintiff 
to  Slaughter,  and  of  December  8,  1890,  from  Slaughter  to  McNab,  in 
my  judgment,  are  sufficient  These  documents  contain  conclusiye  proof 
that  the  plaintiff  and  McNab  agreed  together  to  cheat  and  defraod 
those  who  might  buy  shares  in  the  company,  by  leading  them  to  belieye 
that  the.  shares  were  at  a  genuine  premium  in  the  market,  whereas  to 
their  knowledge  they  were  not,  the  fictitious  premium  being  sought  to 
be  brought  about  by  means  of  the  purchases  to  be  made  with  the  plain- 
tiff's £632  3s.  bd.  by  McNab,  and  which  were  to  be  made  for  the  sole 
purpose  of  creating  such  fictitious  premium.  These  documents  were 
read  by  the  plaintiff^s  counsel  when  he  opened  his  case,  as  showing  the 
purposes  for  which  the  plaintiff  and  the  defendant  McNab  had  agreed 
that  the  purchases  should  be  made.  The  agreement  between  two  or 
more  to  do  an  illegal  act  has  been  proved. 

The  next  question  is,  Was  it  shown  that  the  plaintiff  and  McNab 
agreed  to  carry  out  this  intention  by  illegal  means,  —  yiz.,  by  deceit 
and  fraud  ?  For,  if  so,  there  can  be  no  possible  doubt  that  an  indict- 
able conspiracy  has  been  committed,  —  viz.,  the  agreement  to  do  an 
illegal  act  by  illegal  means.  It  is  not  necessary  in  this  case  to  discuss 
whether  the  whole  of  this  must  be  proved  to  constitute  an  indictable 
conspiracy.  It  is  said  for  the  plaintiff  that  there  was  nothing  deceitful 
or  fraudulent  in  the  fact  of  his  paying  his  £632  3a.  5d.  to  McNab  to 
purchase  shares  with  upon  the  open  market,  and  if  that  had  been  all, 
I  agree ;  but  the  question  is,  Was  the  payment  made  as  it  was  for  the 
sole  purpose  of  creating  therewith  a  fictitious  premium,  in  order  to 
induce  the  public  to  purchase  shares  in  the  company,  and  thereby 
benefit  the  plaintiff  and  McNab  at  the  expense  of  the  buyer,  —  a 
deceitful  and  fraudulent  means  whereby  to  cheat  and  defraud  those  who 
might  buy  shares  in  the  company  ?    I  am  of  opinion  that  it  was. 

Test  it  in  this  way.  Suppose  a  purchaser  induced  to  purchase  shares 
of  the  plaintiff  or  McNab  by  means  of  the  fictitious  premium  created  by 
them  solely  for  the  purpose  of  inducing  such  purchaser  and  others  to 
bu}',  could  he  or  not  have  successfully  sued  either  or  both  for  a  false  and 
fraudulent  misrepresentation  ?  I  say  that  he  could,  and  this  is  another 
way  of  stating  the  same  proposition,  —  viz.,  that  the  plaintiff  and 
McNab  agreed  by  means  of  deceit  and  fraud  to  cheat  and  defraud  the 
would-be  purchasers  of  shares.  The  agreement  to  do  an  ill^al  act  by 
illegal  means  is  proved,  and  for  the  reasons  above  both  the  plaintiff 
and  McNab  were  liable  to  be  indicted  for  conspiring  to  cheat  and 
defraud. 

Now,  how  does  the  law  stand  upon  the  subject?  If  a  plaintiff  cannot 
maintain  his  cause  of  action  without  showing,  as  part  of  such  cause  of 
action,  that  he  has  been  guilty  of  illegality,  then  the  courts  will  not 
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assist  him  in  his  cause  of  action.  This  was  decided  in  Taylor  v,  Ches- 
ter, L.  B.  4  Q.  B.  309,  where  the  illegality  was  pleaded,  and  also 
in  Begbie  v.  Phosphate  Sewage  Co.,  Law  Rep.  10  Q.  B.  491,  where  it 
was  not  pleaded,  but,  the  fraud  being  apparent,  the  court  would  not 
interfere.  When  the  plaintiff's  statement  of  claim  is  looked  at  it  will 
be  seen  that  he  there  states  the  purposes  for  which  he  handed  the 
money  to  the  defendants,  — viz.,  to  '^  keep  up  the  price  of  the  shares," 
which  upon  the  evidence  was  shown  to  be  ^^  to  ci'eate  a  fictitious 
premium." 

In  my  judgment,  the  plaintiff,  when  suing  the  defendants  for  breach 
of  contract,  as  he  does,  has  to  prove  the  whole  contract,  and  it  was  not 
competent  for  him  to  put  in  evidence  only  half  of  the  contract,  and  he 
did  not  do  so,  for  the  letters  above  read  were  opened  by  his  learned 
counsel  as  part  of  his  case.  Immediately  the  whole  contract  upon 
which  the  plaintiff  sues  is  put  in,  the  illegality  of  the  conduct  of  the 
plaintiff  and  of  McNab  at  once  becomes  apparent.  In  my  opinion,  the 
maxim  ^^In  pari  delicto  potior  est  conditio  possidentis"  applies,  and 
this  court  ought  not  to  assist  the  plaintiff  when  he  seeks  to  recover 
the  £682  8«.  bd.  back  from  the  defendants.  Upon  these  grounds,  and 
without  going  further  into  the  case,  this  appeal  must  be  dismissed,  and 

with  oosts.^ 

Appeal  dUmiased. 


SIMEON  N.  FROST  v.  BETH  6A6E. 
SuPBSMS  Judicial  Coubt  of  Massachusetts,  January  Term,  1862L 

[ReporUd  in  8  Alien,  560.] 

CoMTRACT.  At  the  second  trial  of  this  case,  after  the  facts  reported 
in  1  Allen,  262,  had  been  proved,  the  plaintiff  offered  in  evidence  a 
release  of  their  several  claims  by  the  creditors  of  Richard  Frost,  and 
Richard  testified  that,  after  the  release  had  been  signed  by  the  plain- 
tiff and  defendant,  the  latter  procured  the  signatures  of  other  creditors 
to  the  same,  and  delivered  it  to  him,  and  he  thereupon  executed  the 
assignment  to  the  defendant.  The  defendant  then  offered  to  prove 
that  he  was  Richard's  largest  creditor;  that  the  plaintiff,  who  was 
Richard's  son,  requested  him  to  aid  in  obtaining  a  settlement  with 
Richard's  creditors,  and  promised  to  make  no  claim  upon  him  for  any 
part  of  the  proceeds  of  Richard's  estate  which  might  come  into  his 
hands  as  assignee,  but  to  allow  him  to  retain  the  plaintiff*s  share  for 
his  services,  and  also  to  execute  to  him  a  promissory  note  for  a  fur- 
ther sum,  if  he  would  sign  the  release  and  procure  the  signatures  of 

^  See  also  Kickenon  v.  English,  142  Mass.  267. 
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Other  creditors  to  the  Mme;  and  that  he,  being  induced  by  said  promise, 
did  sign  the  release  and  procure  the  signatures  of  other  creditors  to 
the  same.  Morton,  J.,  rejected  this  evidence,  and  the  jury  returned  a 
verdict  for  the  plaintiff.    The  defendant  alleged  exceptions. 

W.  P.  Webster^  for  the  defendant 

A,  F»  L.  Norris^  for  the  plaintiff*. 

BioBLOw,  C.  J.  The  right  of  the  plaintiff  to  maintain  his  action  on 
the  second  count,  on  proof  of  the  facts  therein  set  forth,  was  deter- 
mined at  the  former  hearing  of  this  case.  1  Allen,  262.  The  only 
point  now  raised  which  was  not  then  considered  by  the  court  arises  on 
the  evidence  offered  by  the  defendant  to  show  that  there  was  an  agree- 
ment between  him  and  the  plaintiff,  by  which  the  former  agreed  to 
sign  the  composition  deed  and  procure  tiie  release  of  the  other  credi- 
tors of  Richard  Frost  on  a  promise  by  the  latter  to  pay  a  portion  of 
the  debt  due  fh>m  said  Richard  to  the  defendant,  in  addition  to  the 
dividend  which  he  might  receive  under  the  assignment,  in  common 
with  the  other  creditors.  That  such  an  agreement  would  be  a  fraud  on 
the  other  creditors,^  and  that  the  defendant  could  maintain  no  action 
upon  it  against  the  plaintiff,  is  too  clear  to  admit  of  any  doubt'  It 
was  a  secret  and  underhand  contract,  by  which  the  defendant  secured 
to  himself  an  advantage  over  other  creditors  of  the  insolvent,  whUe  at 
the  same  time  he  was  holding  out  to  the  same  creditors  that  he  was  to 
share  in  the  assets  equally  with  them,  and  thereby  inducing  them  to 
sign  the  composition  deed  and  release  the  debtor  from  their  claims. 
Story  on  £q.  §  378 ;  Cockshott  r.  Bennett,  2  T.  R.  763,  766 ;  Lewis 
V.  Jones,  4  B.  &  C.  511 ;  Case  v.  Gerrish,  15  Pick.  49.  The  ques- 
tion then  presents*  itself,  whether  such  a  fraudulent  agreement  can  be 
set  up  by  the  defendant,  who  was  a  party  to  it,  as  a  defence  to  an 
action  by  the  plaintiff  to  recover  the  same  share  or  dividend  of  the 
assets  of  the  debtor  as  has  been  paid  to  the  other  creditors  by  the  de- 
fendant This  is  in  some  respects  a  novel  question ;  but  it  seems  to 
us  to  come  within  principles  recognized  in  the  adjudged  cases,  by  the 
application  of  which  it  can  be  readily  solved.  Assuming  that  the 
defendant  could  establish  all  the  facts  contained  in  his  offer  of  proof, 
it  LB  clear  that  the  plaintiff  was  a  party  to  the  fraudulent  agreement  by 
which  the  signatures  of  the  other  creditors  to  the  release  of  the  debtor 
were  obtained.  It  was  by  his  procurement,  and  on  a  promise  by 
him  to  pay  the  defendant  a  portion  of  his  debt  beyond  the  amount 
which  he  would  receive  from  the  estate  of  the  debtor,  that  the  latter 
was  induced  to  sign  the  release  and  to  become  the  agent  in  procuring 
the  signatures  of  the  other  creditors.  It  was  through  the  procurement 
'and  instrumentality  of  the  plaintiff,  and  by  means  of  an  agreement 

1  Such  eraditon  wonld,  therefors,  not  be  bound  hj  their  sgreement  xo  nUmm  thi 
debtor  from  the  unpaid  portion  of  hie  debts.  6  Am.  snd  Eng.  Bncjc  of  Lsw 
(2d  ed.),  394. 

*  See  msay  eseee  cited  in  6  Am.  snd  Eng.  Enqrc  of  Law  (Sd  ed.).395. 
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which  operated  as  a  fraud  on  the  other  creditors,  to  which  he  was  a 
party,  and  for  which  he  furnished  the  consideration,  that  the  composi- 
tion and  release  were  obtained.  He  was  therefore  a  participator  in 
the  fi*aud.  Holding  the  relation  of  a  creditor,  and  bound  to  act  with 
good  faith  towards  the  other  creditors,  in  entering  into  an  agreement 
with  them  to  compound  with  their  debtor,  and  to  release  him  from 
their  debts,  he  became  a  party  to  an  agreement  by  which  a  secret  ad- 
vantage was  attempted  to  be  secured  to  the  defendant,  by  which  he 
was  induced  to  become  a  party  to  the  assignment  and  release,  and 
thereby  to  hold  out  false  colors  to  the  other  creditors,  and  lead  them 
to  believe  that  all  were  acting  on  equal  terms,  and  to  grant  a  dis- 
charge to  their  debtor  on  the  faith  that  all  were  to  receive'  a  like  pro- 
portion of  their  respective  debts.  To  adopt  the  significant  figure  which 
has  been  used  to  describe  the  effect  of  a  transaction  of  this  nature  in 
Story  on  Eq.  §  378,  the  plaintiff  did  not  himself  act  as  a  decoy  duck 
to  mislead  the  other  creditors,  but  he  did  that  which  was  quite  as  effec- 
tual in  accomplishing  the  firaud  on  them :  he  procured  the  duck,  and 
placed  him  in  a  position  in  which  he  was  enabled  to  practise  a  decep- 
tion, and  to  draw  the  creditors  into  an  arrangement  with  their  debtor  to 
which  otherwise  they  might  not  have  assented.  In  this  aspect  of  the 
case,  we  do  not  see  that  the  plaintiff  stands  in  any  better  situation,  or 
is  entitled  to  any  greater  favor  in  a  court  of  law  than  the  defendant. 
As  participators  in  Uie  firaud,  they  both  stand  on  an  equal  footing. 
Neither  can  claim  to  recover  anything  in  an  action  which  can  be  main- 
tained only  by  proof  of  a  transaction  into  any  part  of  which  his  fWtud 
has  entered  as  an  essential  element,  affecting  any  rights  of  any  parties 
interested  therein.  It  is  on  this  ground  that  it  has  been  held  that  a 
creditor  cannot  recover  his  share  or  dividend  under  a  composition  deed 
to  which  he  became  a  party,  if  he  had  previously  taken  a  private 
agreement  for  the  payment  of  the  residue  of  the  debt.  His  right  to 
recover  the  amount  to  which  the  fraudulent  agreement  did  not  extend 
is  forfeited  by  his  participation  in  a  fhiud  connected  with  another  part 
of  the  same  transaction.  The  whole  is  regarded  as  an  entire  agree- 
ment, which  is  vitiated  by  the  fraudulent  act  of  the  party,  as  to  him, 
so  that  he  can  claim  no  benefit  under  any  of  its  provisions.  Higgins  v. 
Fitt,  4  Ezch.  323 ;  Knight  v.  Hunt,  5  Bing.  432 ;  Howden  v.  Haigh, 
11  Ad.  &  El.  1033 ;  Forsyth  on  Composition  with  Creditors,  152.  It 
Is  quite  immaterial  that  the  funds  to  be  distributed  among  other  credi- 
tors are  not  diminished  or  rendered  less  available  in  consequence  of  the 
secret  agreement.  The  fraud  consists,  not  in  causing  any  injury  to 
the  assets  of  the  debtor,  or  in  reducing  the  share  or  interest  to  which 
the  creditors  are  entitled  under  the  composition,  but  in  the  attempt  to 
induce  them  to  enter  into  an  agreement  for  an  equal  dividend  on  their 
debts  in  ignorance  of  a  private  bargain,  whereby  a  creditor  is  toreoeive 
an  additional  sum  to  that  to  which  he  may  he  entitled  in  common  witli 
all  the  creditors.  Such  an  agreement  vitiates  the  whole  transaction, 
so  that  the  party  can  claim  no  benefit  under  a  composition  into  which 
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he  entered  in  consequence  of  sach  corrapt  or  fraudulent  contract.  It 
is  quite  clear,  therefore,  that  the  defendant,  if  he  did  not  stand  in  the 
position  of  assignee  having  possession  of  the  assets,  and  were  compelled 
to  bring  an  action  for  the  share  or  dividend  on  his  debt  which  might  be 
coming  to  him  in  common  with  the  other  creditors,  could  not  recover. 
The  agreement  into  which  he  entered  with  the  plaintiff  would  be  a  bar 
to  his  right  to  recover  even  that  sum  to  which  the  fraudulent  agreement 
did  not  extend.  For  a  like  reason,  the  plaintiff  in  this  suit  ought  not 
to  be  allowed  to  recover.  The  fraud  in  which  he  participated,  and  bj 
which  he  aided  in  inducing  creditors  to  become  parties  to  the  release  of 
their  debtor,  taints  the  whole  transaction  as  to  him,  and  deprives  him 
of  the  right  of  maintaining  an  action  to  enforce  in  a  court  of  law  that 
part  of  the  agreement  of  composition  to  which  the  secret  agreement 
did  not  immediately  relate.^ 

It  may  be  suggested  that  the  application  of  this  rule  leads  in  the 
present  case  to  the  result  of  leaving  in  the  hands  of  the  defendant,  who 
was  equally  guilty  with  the  plaintiff,  the  fruits  of  the  fraud.  But  this 
is  often  the  consequence  of  allowing  a  party  to  plead  in  defence  the 
illegality  of  a  transaction  on  which  a  cause  of  action  is  founded. 
Such  defences  are  allowed,  not  out  of  favor  to  defendants,  or  to  protect 
them  from  the  effects  of  their  unlawful  contracts,  but  on  grounds  of 
public  policy,  which  does  not  permit  courts  of  Justice  to  be  used  to  aid 
either  party  in  enforcing  contracts  which  are  unlawful  or  tainted  witk 
fraud,  but  leaves  them  in  the  condition  in  which  their  illegal  or  immoral 
acts  have  placed  them. 

We  are  therefore  of  opinion  that  the  evidence  offSered  at  the  trial 
was  competent,  and  that  it  should  have  been  admitted  and  submitted 
to  the  Jury,  with  instructions  in  conformity  to  the  principles  above 
stated.  MtGq4i(m$  tustauwi 


SIMON  EULLMAN  et  al.,  Respondents,  v.  JACOB  GREENE- 

BAUM  ET  AL.,  Appellants. 

California  Supreme  Court,  December  17,  1891. 

[Reported  in  92  Calijbmia,  40S.] 

Appeal  from  an  order  of  the  Superior  Court  nf  thA  Mtj  «,nd  county 
of  San  Francisco  denying  a  new  trisl. 

^  Compare  the  following  decisioiii,  which  hold  thet  money  |>aid  by  a  debtor  to 
■ecnre  a  creditor's  aesent  to  a  compoeition  may  be  recorered  bj  the  debtor.  AtkinBOo 
V.  Denbj,  6  H.  &  N.  778 ;  7  H.  &  N.  934  ;  Bean  v.  Brookmire.  9  Dill.  108  ;  Bean  p. 
Amsink,  10  Blatchf.  861  ;  Brown  v.  Everett, &c.  Co.,  Ill  Ga.  404;  Croeiley  v.  Mo(H% 
40  N.  J.  L.  27.    Bat  lee  Solinger  p.  Earle,  82  N.  Y.  893. 
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The  action  was  brought  to  recover  the  sum  of  eighteen  thousand 
dollars  for  the  converslori"5y  the  deTen^ants  of  mining  stocks  belong* 
'  ing  to  the  plaintiffs  valued  at  that  sum,  which  the  defendants  refused 
to  deliver  to  the  plaintTffr"  upon  demana  made  upon  them  on  the^ 
second  day  of  December,  1886.  The  complaint  alleges  that  there- 
afterTon  the  tenth  day  of  Decemfeei,  IMft,  LlKjy  mY^  fraudulently 
induced  to  sign  a  pretended  composition_of  the  creditors  of,  the 
defendants,  which  was  fraudulent  and  void  as  to  them  bv  reason 
of  secret  preferences  of  other  creditors,"  oTwnTcETthe  plain tlffs^'were 
Ignorant,  and  which  tbey  rescinded  upon  discovery  of  the  fraudulent 
preferences.  The  plaintiffs  recovered  judgment  for  Che'whbTe'  amount 
claimed  as  the  vaTiie  of  "IKe'^stbc'ks.  i^urther  iacts  are  stated  in  the 
opinion  of  the  court. 

John  JR.  Jarboej  WUliam  S.  Ooodfellou)^  and  Edward  H.  Taylor^ 
for  appellants. 

Wal.  J,  Tuska^  for  respondents. 

McFarland,  J.  The  main  question  in  this  case  is  about  the  validity 
of  a  composition  deed,  bj^  which  the  respondents  and  the  other  creditors 
of  appellants  agreed  to  receive  pro  rata  the  proceeds  of  the  sale  of 
appellants'  assets,  and  thereupon  to  release  them  from  all  claims  and  ^ 
oemanas.  J^spondents  coniena  inai  said  agreement  is  invalid,  because 
a  fraudulent  preterence  was  given  to  certain  of  the  creditors  who  signed 
it,  and  the  court  below  so  found.  The  court  found,  as  facts,  that  some 
of  the  creditors  at  first  refused  to  sign  the  agreement^  and  that,  to  in- 
duce  them  to  sign,  ^*  some  of  the  relatives  and  friends  of  the  defendants 
did  paj^  such  creditors  the  full  amount  of  their  severaT^Semands^  with 
the  knowl(S?Ige,'"but  wllEoutllie  direction  of  tlie  defendants,  and  not  out 
of  the  assets  of  the  said  defendants,  nor  under  any  promise  or  expecta- 
tipn  of  repayment,  and  thereby  did  make  a  preference  ofsuch  creditors, 
and  induced  tiiem  to  sign  tbeTaiSTcomposition ;  and  that  such  creditors 
did  receive  a  larger  proportion  or  sum  than  secured  by  said  agreement ; 
of  all  of  which  facts  Uie  plaintiffs  at  the  time  of  signing  such  com- 
position were  ignorant,  and  upon  the  discovery  thereof  notified  the 
defendants,"  etc. 

We  think  that  the  ruling  of  the  court  below  was  right,  and  in  line 
with  the  current  of  authorities.  The  general  rule  is  correctly  laid  down 
in  Story's  Equity  Jurisprudence,  §  378 ;  and  we  stated  it  quite  fully  in 
the  recent  case  of  O^Brien  v.  Greenebaum,  ante^  p.  104.  It  is  strenu- 
ously argued  by  counsel  for  appellants  that  the  principle  does  not  apply 
here,  for  the  reasons  that  the  payments  to  the  preferred  creditors  were 
not  made  by  the  debtors  or  their  agents ;  and  particularl}"^  that  the  pay- 
ments were  not  made  out  of  the  debtors'  assets,  —  that  is,  out  of  the 
actual  and  disposable  property  which  they  then  had.  It  is  to  be  no- 
ticed, however,  that  the  appellants  knew  of  these  secret  payments  to 
preferred  creditors ;  and  as  the  utmost  good  faith  is  requin^  in  such 
transactions,  the  appellants  can  hardly  be  said  to  be  innocent  of  the 
imposition  practised  upon  respondents.    Bat  beyond  all  that,  the  role 
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does  Doty  by  any  means,  rest  solely  apon  the  participation  of  the  debtof 
in  the  fraad,  and  the  diminution  of  the  actnal  assets.    In  a  eompositioo 


^agreement  each  creditor  is  a  party  as  to  each  other  creditor,  as  well  k 
to  the  debtor.     **  Creditors  sign  upon  the  consideration  that  others  sigD 

^-fipcn  the  same  terms;  imdif  they  an;  dBCBlvwl,  llwy  am  uilslecHnto 
an  act  to  which  they  might  not  otherwise  have  assented/'  (See  Story's 
Eq.  Jnr.9  §  379,  and  notes.)  Soliugef  v.  Earle,  82  N.  Y.,  893,  was  a  case 
where  a  brother-in-law  (as  in  the  case  at  bar)  had  given  his  note  to  in- 
duce a  creditor  to  sign  a  composition  deed ;  and  in  the  opinion  of  the 
oourt  in  that  case  there  is  aptly  expressed  the  views  which  are  deter- 
minative of  the  point  in  question  against  appellants  in  the  case  at  bar. 
The  court  says :  ^'  The  agreement  between  the  plaintiff  and  the  defend- 
ants, to  secure  to  the  latter  payment  of  a  part  of  their  debt  in  excess 
of  the  ratable  proportion  payable  under  the  composition,  was  a  fraud 
upon  other  creditors.  The  fact  that  the  agreement  to  pay  such  excess 
was  not  made  by  the  debtor,  but  by  a  third  person,  does  not  divest  the 
transaction  of  its  fraudulent  character.  A  composition  agreement  is  an 
agreement  as  well  between  the  creditors  themselves  as  between  the 
creditors  and  their  debtor.  Each  creditor  agrees  to  receive  the  sum 
fixed  by  the  agreement  in  fhll  of  his  debt.  The  signing  of  the  agree- 
ment  by  one  creditor  is  often  jn  inducement  to  the  others  to  unite  m  it 
If  the  composition  provides  for  a  pro  rata  payment  to  all  the  creditors, 
a  setn^  agreement,  by  which  a  friend  of  the  debtor 'undertakes  to  pay 
to  one  of  tiie  creditors  more  than  his  pro  rata  share,  to  induce  him  to 
tllilte  in  the  composition,  Is  as  much  a  fraud  upon  the  other  creditors  as 
irthe  agreement  was  directly  between  the  debtor  and  such  creditor.  It 
viOUttes  IBB  pnBCfpi^a  tr^S^iiiCy'SnaniS'xhlitiial  c6nBd«hU  U  Ulween 
creditors  upon  which  the  agreement  is  based,  and  diminishes  the  motiva 
of  the  creditor  who  is  a  party  to  the  secret  agreement  to  act  in  view  of 
the  common  interest  in  making  the  composition.  Fair  dealing  and 
oommon  honesty  condemn  such  a  transaction."^ 

Judgment  and  order  ajfftrmedi 
Db  HAymy  J.,  and  Sharpstbin,  J.,  concurred* 

^  The  remainder  of  the  opinion,  relating  to  another  point,  is  omitted. 

*  Ex  parte  Milner,  15  Q.  B.  D.  605;  Bank  of  Commerce  v.  Hoeber,  S8  Mo.  37; 
Solinger  v.  Earle,  89  N.  T.  398,  aec.  See  also  Coleman  v.  Waller,  3  T.  4  J.  812 ; 
Knight  V*  Hnnt,  5  Bing.  432  ;  Brown  v,  Neallej,  161  Mass.  1.  Compare  Continental 
Nat.  Bank  v.  McGeoch,  92  Wia.  286.  If  the  debtor  is  ignorant  of  the  advantage 
giren  bj  a  third  person  to  one  creditor,  other  creditors  cannot  avoid  the  composition, 
llartin  v,  Adams,  81  Han,  9.  See  also  Ex  parU  Milner^  15  Q.  B.  D.  605 ;  Bank  of 
Commerce  v.  Hoeber,  88  Mo.  37,  44. 
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THE  HANOVER   NATIONAL   BANK,   Appellant,   v.   SARAH 

F.   BLAKE,    Respondbnt. 

New  Yosk  Court  of  Appeals,  Mabch  2-JnNE  5,  1894. 

[Reported  in  142  New  York,  404.] 

Appeal  fh>m  judgment  of  the  General  Term  of  the  Supreme  Coart 
in  the  first  judicial  department,  entered  upon  an  order  made  Novem- 
ber 21,  1892,  which  affirmed  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  directed  by  the  court,  and  also  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  action  is  brought  by  the  payee  of  a  promissory  note  against 
the  indorser.  The  facts  were  not  in  dispute  and  were  stated  by  the 
General  Term,  as  follows: 

Frederick  D.  Blake  and  Charles  Waterman  were  partners  engaged 
in  the  dry  goods  business  under  the  firm  name  of  F.  D.  Blake  &  Go. 
They  were  indebted  to  various  creditors^  including  the  plaintiff,  and, 
becoming  insolvent,  executed  a  general  assignment  of  all  their  property 
to  James  H.  Thorp  on  the  24th  day  of  April,  1888.  On  the  4th  of 
June,  1888,  the  creditors  of  F.  D.  Blake  &  Co.  signed  a  composition 
agreement  by  which  they  agreed  to  take  40  per  cent  of  their  respec- 
tive claims,  to  be  paid  by  four  notes  made  by  the  members  of  the  firm, 
each  for  10  per  cent  of  the  claim,  two  payable  in  six  and  twelve 
months,  and  two  in  eighteen  and  twenty-four  months,  the  latter  two 
indorsed  by  Sarah  F.  Blake. 

The  Hanover  Bank,  desiring  to  have  the  security  of  Mrs.  Blake 
upon  all  the  notes,  asked  that  she  indorse  the  first  two  as  well  as  the 
last  two,  which  she  did.  This  was  not  known  to  the  other  creditors, 
and  was  a  security  additional  to  that  provided  by  the  terms  of  the 
composition  agreement 

The  note  in  suit  is  the  third  of  the  series,  payable  in  eighteen 
months,  and  properly  indorsed  by  Mrs.  Blake,  in  accordance  with  the 
composition  agreement 

At  the  trial  both  parties  moved  for  judgment;  which  the  court 
directed  for  the  defendant  At  the  General  Term  that  judgment  was 
affirmed  and  the  plaintiff  has  again  appealed  to  this  court. 

Thonuu  S.  Moore  J  for  appellant 

(7.  Bainbridge  Smithy  for  respondent. 

GsAT,  J.  In  the  General  Term  opinion  the  question  of  law  was 
stated  thust  ^*  Did  the  secret  agreement,  by  which  Mrs.  Blake  in- 
dorsed the  first  two  notes,  invalidate  the  whole  composition  agreement, 
so  that  notes  given  in  pursuance  of  its  term  are  not  enforcible  by  the 
plaintiff? ''  The  learned  justices,  finding  no  controlling  authority  in 
this  State,  determined  the  question  adversely  to  the  plaintiff  and  upon 
the  ground,  in  substance,  that,  as  the  agreement  was  fraudulent,  the 
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ft-aud  permeated  and  vitiated  the  whole  composition  agreement  and 
disabled  the  creditor  from  recovering  anything  under  it  In  this  view 
we  are  not  able  to  agree  with  them.  It  may  be  true  that  there  was  no 
decision  in  the  courts  of  this  State  in  its  features  bo  precisel}'  in  point, 
as  to  compel  adherence  to  its  authority,  and  it  is  true  that  the  view 
of  the  General  Term  has  support  in  decisions  of  English  courts.  I 
think,  however,  that  in  our  State  there  are  expressions  of  opinion  by 
eminent  judges  of  this  court  and  hy  a  former  very  distinguished  judge 
of  the  Superior  Court  of  the  city  of  New  York,  which  rather  commit 
OS  to  a  contrary  view,  and  which  should  commend  themselves  to  us  as 
furnishing  a  wise  and  more  politic  rule,  in  these  cases  of  compositions 
by  an  insolvent  debtor  with  his  creditors.  The  general  principle  has 
been  long  settled  in  England  and  here  that  a  secret  agreement,  which 
induces  a  creditor  to  agree  to  a  composition  by  the  promise  of  a 
preference,  or  of  some  undue  advantage,  over  the  other  creditors,  is 
utterly  repugnant  to  the  composition  agreement,  and,  from  its  fraudu- 
lent nature,  is  avoided  by  the  law.  The  very  essence  of  a  composition 
agreement  is  that  all  creditors  come  in  upon  terms  of  equality ;  and 
that  equality  would  be  destroyed,  if  the  secret  agreement  were  given 
effect.  In  Leicester  v.  Rose  (4  East,  372  at  p.  381),  Lord  Ellen- 
BOBOUOH  observed  that  the  principle  of  all  the  cases  was  ^^  that  where 
the  creditors  in  general  have  bargained  for  an  equality  of  benefit  and 
mutuality  of  security,  it  shall  not  be  competent  for  one  of  them  to 
secure  any  partial  benefit  or  security  to  himself."  In  Russell  v,  Rogers 
(10  Wend.  474-479),  Justice  (afterwards  Chief  Justice)  Nelson  said : 
*^  So  scrupulous  are  courts  in  compelling  creditors  to  the  observance 
of  good  faith  towards  one  another  in  cases  of  this  kind,  that  any 
security  taken  for  an  amount  beyond  the  composition  agreed  npon, 
or  even  for  that  sum,  better  than  that  which  is  common  to  all,  if 
unknown'  to  the  other  creditors,  is  void  and  inoperative."  It  is  in 
the  extent  of  the  operation  of  the  principle,  which  was  thus  early 
asserted,  that  we  will  find  the  divergence  of  judicial  opinions  between 
English  judges  and  those  of  this  State.  It  is  curious  to  observe  that 
though  Leicester  v.  Rose  was  relied  upon  as  the  basis  of  authority 
for  their  conclusions,  the  application  of  the  doctrine  of  that  case  has 
been  different  in  each  countr}'.  Leicester  v.  Rose  was  decided  in  1803. 
Its  facts  were  that  several  creditors  of  the  insolvent  reAised  to  sign, 
unless  collateral  security,  which  was  to  be  given  for  the  first  two 
instalments  of  the  composition  pa3'meut,  should  also  be  given  for  the 
last  two.  The  defendant  agreed  to  procure  this  additional  securit}', 
and,  not  having  done  so,  the  action  was  brought  to  enforce  his  agree- 
ment.  Lord  Ellenborouoh  stated  the  question  to  be,  whether  any 
legal  effect  could  be  given  to  such  an  agreement,  which  gave  to  some 
creditors  a  better  security  than  to  others,  and  be  held  that  it  could 
not,  as  it  was  a  fraud  upon  the  rest  of  the  creditors.  The  case  of 
Howden  v.  Haigh  (11  Ad.  &  Ellis,  1033)  was  decided  in  1840  and 
was  a  suit  upon  composition  notes.     Bj'  a  secret  agreement  between 
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the  plaintiff  and  defendant  that  the  latter  shoald  indorse  to  him  a  bill, 
accepted  by  a  third  part}',  in  order  to  give  him  a  preference  beyond 
the  other  creditors,  the  former  had  been  induced  to  sign  the  composi- 
tion deed.  It  was  held  that  he  could  not  recover.  Lord  Denhan, 
relying  upon  Leicester  v.  Rose  and  Knight  v.  Hunt,  held  that  every 
part  of  the  transaction  was  avoided  by  reason  of  the  deceit  upon  the 
other  creditors.  Littledale,  J.,  while  agreeing  with  him  that  the 
fraud  extended  over  the  whole,  remarked,  rather  significantly,  ^Mt  is 
possible  that  the  plaintiff  may  be  entitled  to  sue  for  the  original  debt." 
The  case  of  Knight  v.  Hunt  (5  Bingham,  482),  referred  to  by  Lord 
Denman,  if  we  are  to  regard  the  language  of  the  opinion,  did  not 
expressly  decide  that  the  whole  transaction  was  avoided.  In  that  case 
the  plaintiff  had  refused  to  accede  to  a  composition  of  ten  shillings 
in  the  pound,  until  a  brother  of  the  debtor  agreed  to  supply  him  with 
ooals  to  an  amount  in  value  equal  to  half  the  debt.  The  coals  were 
fkimished;  but  the  notes  remained  unpaid  and  the  plaintiff  brought 
this  suit  upon  them.  Best,  C.  J.,  stated  the  principle  that  the  Judg- 
ment of  the  creditors  is  influenced  by  the  supposition  that  all  are  to 
suffer  in  the  same  proportion,  and  briefly  concluded  with  the  remark : 
*^  Here  the  plajntiff  has  had  his  ten  shillings  in  the  pound  in  coal,  and 
he  cannot  have  it  again  in  money."  In  Mallalieu  v.  Hodgson  (16 
Ad.  &  Ellis  N.  s.  689),  decided  in  1851,  Eble,  J.,  held  that  '*'  where 
any  creditor,  in  fraud  of  the  agreement  to  accept  the  composition, 
stipulates  for  a  preference  to  himself,  his  stipulation  is  altogether 
Toid,  not  only  can  he  take  no  advantage  from  it,  but  he  is  also  to 
lose  the  beneflt  of  the  composition."  In  this  ruling  he  relied  upon 
Leicester  v.  Rose  and  Howden  v.  Haigh.  The  plaintiff  there  was 
seeking  to  recover  for  the  balance  of  his  original  debt,  after  allowing 
for  the  amount  of  the  composition  and  the  value  of  a  preference.  It 
was  his  claim  that  the  composition  deed  had  not  released  the  debt  to 
him;  because  he  had  been  induced  to  believe  that  he  alone  was 
preferred,  whereas  some  other  creditors  had  also  been  secretly  pre- 
ferred. It  will  be  observed  that  in  Mallalieu  v.  Hodgson  it  was 
unnecessary  to  decide  whether  the  plaintiff  had  lost  the  benefit  of  the 
composition.  The  question  was  whether  the  plaintiff  could  defeat  the 
effect  of  the  composition  agreement,  by  the  plea  that  he  had  been 
deceived  into  supposing  that  he  was  the  only  creditor  secretly  pre- 
ferred. As  an  expression  of  judicial  opinion,  it  must,  however,  be 
accorded  its  weight  as  evidencing  the  continuance  of  the  authority  of 
Howden  v.  Haigh.  That  case  furnishes  the  sole  basis  of  authority, 
on  which  subsequent  decisions  and  text-writers  have  rested  the  doc- 
trine that  the  fraud  in  the  secret  agreement  with  the  creditor  so 
vitiates  the  whole  transaction  of  composition  as  to  disable  him  from 
recovering  even  the  amount  of  the  composition.  (Leake  on  Contracts, 
768  ;  Chitty  on  Contracts,  694  ;  Wald's  Pollock  on  Contracts,  239.)  I 
say  the  sole  authority,  because  Leicester  v.  Rose  did  not  go  so  far  as 
that,  and  Howden  v.  Haigh  was  an  extension  of  the  principle,  which 
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was  sapposed  to  be  Jastified  bj  Lobd  Ellbnbosouoh's  dedsion  in  th« 
former  case.  The  doctrine  of  Howden  v.  Haigh,  it  may  be  obeerred, 
did  not  go  wholly  nnqnestioned  in  England ;  as  may  be  inferred  fkxHn 
the  remarks  of  Littledale,  J.,  in  that  case,  which  I  have  qaoted,  and 
of  Babon  Aldbhson  in  Davidson  v,  M'Gr^or  (8  M.  &  W.  at  p.  763), 
who  said  he  was  ^*  alarmed  at  the  extent  to  which  that  decision  goes." 
In  this  State,  with  the  case  of  Leicester  v.  Rose  before  him.  Judge 
DuEB,  in  Breck  v.  Cole  (4  Sandf.  79),  formed  quite  a  different 
conclasion,  as  to  the  extent  of  the  effect  of  a  secret  agreement, 
which  attempts  to  secure  to  a  creditor  an  advantage  over  the  other 
creditors.  Breck  v.  Cole  was  an  action  upon  a  promissory  note« 
secretly  given  to  the  plaintiff,  in  addition  to  the  composition  notes,  as 
an  inducement  to  him  to  agree  to  the  composition.  Judge  Dubs  in  bis 
opinion  comments  upon  the  fraudulent  nature  of  the  agreement  in  its 
effect  upon  the  other  creditors ;  observing  that  ^Mt  is  in  all  cases  the 
oonoealment  of  a  fact,  which  it  was  material  for  them  to  know  and  the 
knowledge  of  which  might  have  prevented  them  from  assenting  to 
the  composition.  •  .  .  Every  composition  deed  is  in  its  spirit,  if  not  in 
its  terms,  an  agreement  between  the  creditors  themselves,  as  well  as 
between  them  and  the  debtor.  It  is  an  agreement  that  each  shall  receive 
the  sum,  or  the  security,  which  the  deed  stipulates  to  be  paid  and  given, 
and  nothing  more ;  and  that,  upon  this  consideration,  the  debtor  shall 
be  wholly  discharged  from  all  the  debts  then  omng  to  the  creditors 
who  sign  the  deed."  The  learned  Judge  then  adverts  to  the  violation 
of  the  equality  among  creditors  worked  by  secretly  giving  additional 
security,  and  states  this  conclusion :  '*  Hence,  either  the  composition 
deed  itself  ...  or  the  private  agreement,  which  seeks  to  evade  and, 
if  valid,  would  defeat  it,  must  be  set  aside,  and  sound  policy  and  the 
principles  of  good  faith  requure  that  the  latter  course  should  be 
followed.  It  is  perfectly  just  that  every  creditor  who  signs  a  com- 
position deed,  should  be  estopped  fh>m  setting  up  any  private  agree- 
ment repugnant  to  its  terms,  or  inconsistent  with  its  intention  and 
spirit  and  .  .  .  every  private  agreement  ...  is  of  this  character  and 
consequently,  .  .  .  every  security,  which  is  the  fruit  of  such  an  agree- 
ment is  illegal  and  void."  He  reviews  the  early  decisions  in  the  courts 
of  England  and  of  this  State,  and  concludes  that  ^'  it  is  the  clear  and 
inevitable  result  of  the  decisions  that  where  a  composition  is  made 
with  creditors,  every  security  given  to  a  particular  creditor,  not  pro- 
vided for  in  the  terms  of  the  deed,  and  not  disclosed,  is  void  as  a  fraud 
upon  the  creditors  from  whom  it  is  concealed."  The  importance  of 
this  expression  of  Judicial  opinion  should  not,  in  my  judgment,  be  under- 
estimated. It  was  delivered  by  one  of  the  most  eminent  judges  in  this 
State  and  was  concurred  in  by  his  associates,  Judges  Masok  and  Camp- 
bell. It  does  not  appear  from  the  opinion  that  Howden  v.  Haigh  was 
before  him;  although  it  had  been  decided  ten  years  before.  But 
whether  his  attention  was  called  to  it  or  not,  the  learned  Judge's  opin- 
ion was  formed  after  considering  the  same  early  English  cases  as  were 
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considered  by  Lord  Denman  in  Howden  v.  Haigh  and  by  JusnoB  Eblb 
in  MaUalieu  v.  Hodgson.  JuDaitf  Dubb  limited  the  effect  of  the  fraudu- 
lent secret  agreement  to  the  nullification  of  any  rights  or  advantages 
attempted  to  be  gained  under  it,  and  regarded  it  as  something  quite 
separable  from  the  composition  agreement  itself.  From  all  the  early 
cases  in  England  and  in  this  State  the  inference  from  the  decisions  is, 
not  that  the  composition  agreement  is  avoided,  but,  as  Justice  Nelson 
stated  it  in  Russell  v.  Rogers,  *'  the  security  taken  for  an  amount  be- 
yond the  composition  agreed  upon,  or  even  for  that  sum,  better  than 
that  which  is  common  to  all,  ...  is  void  and  inoperative."  So  in 
Fellows  V.  Stevens  (24  Wend.  294),  Justice  Cowen  held  that  the  law 
would  set  aside  '^  all  secret  terms  made  by  the  creditors  with  the  debtor, 
more  favorable  to  the  former  than  is  allowed  to  the  other  creditors."  It 
is  the  secret  agreement  itself  which  is  fhiudulent  and  void.  (Bliss  v, 
Matteson,  45  N.  T.  22 ;  Harloe  t^.  Foster,  53  id.  885.)  And  that  is 
all  that  I  think  Leicester  v.  Rose  decided.  White  v.  Euntz  (107  N.  T. 
518)  is  one  of  the  latest  cases  in  which  this  court  has  considered  the 
effect  of  composition  agreements.  In  that  case  the  plaintiff  had  signed 
a  composition  agreement,  by  which  he  agreed  with  other  creditors  of 
the  debtors  to  accept  one-third  of  the  indebtedness  due  them  in  four 
notes,  to  be  indorsed  by  the  father  of  the  debtors.  To  induce  the 
plaintiff  to  sign  this  agreement,  Kuntz,  the  father  of  the  debtors, 
secretly  agreed  to  purchase  of  him  the  composition  notes  within  a 
specified  time  and  to  pay  $10,000,  the  composition  notes  aggre- 
gating only  about  $6,000.  This  secret  agreement  Euntz  refused  to 
perform;  alleging  that  it  was  null  and  void.  Thereupon  plaintiff 
brought  an  action,  alleging  these  facts  in  his  complaint  and,  also, 
that  several  other  creditors  had  been  induced  to  sign  by  a  secret 
agreement  to  pay  them  a  larger  percentage  than  the  one-third  pro- 
vided for  in  tiie  composition  agreement  and,  upon  the  ground  that 
that  agreement  was  void  as  to  him,  demanded  its  cancellation  and 
that  of  the  notes  delivered  under  it,  and  a  judgment  against  the 
debtors  for  the  amount  of  the  original  indebtedness.  Demurrer  to 
the  complaint  was  sustained  below  and  in  this  court  the  judgment  was 
sustained.  It  was  held  that  the  agreement  between  plaintiff  and 
Euntz,  the  debtors'  father,  was  fraudulent  and  could  not  be  enforced, 
and  that  the  composition  agreement  as  to  all  the  innocent  parties  was 
avoided.  As  the  plaintiff  was  not  an  innocent  party;  hut  had,  himself, 
taken  a  fhtudulent  advantage,  he  could  not  set  up  the  fraud  of  the 
creditors.  The  opinion  discusses  what  were  his  rights.  It  was  said 
that  he  had  not  forfeited  all  claims  upon  his  debtors ;  that  ''  he  must 
have  either  the  composition  notes,  or  his  original  notes;"  that  he 
could  not  avoid  the  composition  agreement  as  to  himself  and  enforce 
his  original  notes  for  their  full  amount,  as  that  would  unjustly  result  in 
an  advantage  over  the  other  creditors  and  ''  he  should  be  held  to  the 
composition."  '^His  only  remedy,"  it  was  said,  ^'  against  the  defend* 
ants  is  upon  the  composition  notes." 
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JuBOB  Eabl,  in  delivering  the  opinion  in  White  v,  Kantz,  cited  the 
English  caae  of  Mallalieu  v.  Hodgson  '(supra)  as  an  authontj*  in  point ; 
bnt  that  he  did  not  adopt  the  opinion  in  all  its  expressions  is  evident; 
for  he  held  that  there  was  '^  no  ground  npon  which  he  "  (the  creditor 
in  the  case  before  him)  '^  can  be  deprived  of  all  remedy." 

It  is  yery  plain  from  the  opinion  in  White  r.  Kuntz  that  it  is  the 
secret  agreement^  by  which  the  creditor  receives  an  undue  advantage, 
which  is  deemed  to  be  avoided.  It  was  so  considered,  again,  by  Jdikjb 
Ahdbbws,  in  Mej-er  v.  Blair  (109  N.  Y.  600),  who,  referring  to 
White  V.  Kuntz,  as  authority  for  the  statement  that  a  collateral 
agreement  is  void  in  composition  cases,  which  secures  to  one  creditor 
an  advantage  over  others,  said,  ^*  the  court  refuses  to  enforce  the  secret 
bargain  and  confines  the  creditor,  who  is  a  party  to  the  fraud,  to  a 
remedy  to  recover  the  sum  which,  by  the  terms  of  the  composition,  he 
agreed  to  accept"  In  Solinger  v.  Earle  (82  N.  Y.  893)  the  facts  were, 
that  a  third  party  had  given  his  note  for  a  portion  of  the  insolvent's 
debt  to  the  defendants,  to  induce  them  to  agree  to  the  composition. 
Having  paid  the  note  to  a  transferee  thereof,  he  brought  an  action  to 
recover  back  from  the  defendants  the  money  so  paid.  It  was  held 
that  the  action  could  not  be  maintained;  for,  though  the  transaction  was 
a  fraud  upon  the  other  creditors,  the  parties  were  in  pari  delicto. 
JuDOB  Andbbws,  remarking  that  fair  dealing  condemned  such  a  trans- 
action, said:  '^If  the  defendants  here  were  plaintiffs,  seeking  to 
enforce  the  note,  it  is  clear  that  they  could  not  recover."  Inas- 
much as  the  note  sued  upon  was  for  an  additional  amount,  beyond 
the  amount  of  the  composition  agreement,  the  remark  of  the  learned 
Judge  was  in  line  with  all  the  authorities.  He  held  the  secret  agree- 
ment was  void  and  could  not  have  been  enforced.  The  case  is  in  no- 
wise in  conflict  with  White  v.  Kuntz  or  Meyer  v,  Blair. 

If  we  should  say  that  the  fraud  of  the  secret  agreement  made  by  the 
creditor  operated  to  avoid  the  whole  transaction  of  composition,  the 
result  would  be  to  leave  him  with  the  original  indebtedness  unreleased. 
If  the  composition  agreement,  by  which  the  debt  was  compromised,  is  to 
be  deemed  nullified  by  the  fraudulent  transaction,  I  do  not  see  why  the 
creditor  would  not  be  at  liberty  to  pursue  the  original  debt ;  a  view 
which  LiTTLEDALE,  J.,  regarded  as  probable  in  Howden  t%  Haigh. 

It  would  certainly  seem  to  be  the  logical  outcome  of  the  proposition 
asserted  below  that,  if  the  composition  agreement  has  been  avoided,  it 
has  become  inoperative  as  an  agreement  for  any  purpose.  We  assert 
a  wholesome  rule  and  one  which  works  a  jnst  result,  if  we  hold  that 
the  secret  and  fraudulent  agreement  itself  is  illegal,  and  is  inoperative 
to  confer  any  rights  or  advantages  upon  the  creditor.  Perfect  equality 
is  to  be  maintained  among  the  creditors.  It  was  thought  below  that 
the  secret  agreement  and  tiie  composition  agreement  constituted  but  a 
single  and  indivisible  transaction  or  agreement.  I  am  not  prepared  to 
accede  to  that  proposition ;  though  it  has  support  in  some  of  the  Eng- 
lish cases  referred  to.    It  seems  to  me  the  case  falls  easily  within  the 
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role,  which  permits  a  seyeranoe  of  the  illegal  from  the  legal  part  of  the 
covenant  (Pickering  v.  Ilfracombe  R'way  Co.,  L.  R.  8  C.  P.  235| 
250 ;  United  States  v.  Bradley,  10  Peters,  343-360.) 

In  Mallan  v.  May  (11  M.  &  W.  653)  the  plaintififs,  who  were  surgeon 
dentists,  agreed  to  take  the  defendant  as  an  assistant,  and  to  instruct 
him  for  a  term  of  years,  and  he  agreed  at  the  expiration  of  that  term 
not  to  practise  his  profession  ^'  in  London  or  any  of  the  towns  in,  or 
places  in,  England  or  Scotland,  where  the  plaintiffs  might  have  been 
practising."  It  was  held  that  the  covenant  as  to  not  practising  in 
London  was  valid,  and  that  not  to  practise  elsewhere  was  illegal ;  but 
that  the  valid  part  was  not  affected  by  the  illegality  of  the  other  part. 
Here  the  agreement  with  other  creditors  for  a  composition  was  lawful 
and  valid  (unless  they  should  elect  to  rescind  it  upon  the  discovery  of 
the  secret  agreement,  an  element  not  present)  ;  but  the  agreement  for, 
and  the  giving  of,  additional  security  was  unlawful  and  void.  Is  there 
any  reason  why  the  bad  may  not  be  rejected  and  the  good  retained? 
If  the  alternative  is,  as  it  presents  itself  to  my  mind,  that  the  compo- 
sition agreement  shall  stand  as  a  release  of  the  plaintiff's  original 
demand ;  or  that  it  shall  fall  and  leave  the  plaintiff  at  liberty  to  recover 
the  original  debt,  I  am  for  upholding  it,  and  I  fail  to  see  why  the  legal 
part  of  the  transactions  had  with  it  cannot  be  severed  from  the  illegal 
part.  We  should  be  careful,  in  our  desire  to  punish  the  harsh  and 
unscrupulous  creditor,  who  presses  his  debtor  and  bargains  for  an 
advantage  over  other  creditors,  by  deprivation  of  legal  rights  and 
remedies,  that  we  do  not  go  too  far  and  lay  down  a  rule  which  may 
result  unjustly  in  other  ways.  It  ought  not  to  be  possible  that  through 
his  fraud  he  may  be  reinstated  in  his  original  position  as  a  creditor  for 
the  whole  sum  due.  The  operation  of  a  secret  agreement  is  such  that 
the  other  innocent  creditors  may,  because  of  the  fraud  of  their  debtor, 
elect  to  refuse  to  be  bound  by  their  agreement  of  composition  with 
him.  If  the  secret  agreement  is  executory,  they  may  not  so  elect,  and 
may  rely  that  the  creditor,  secretly  seeking  to  obtain  some  promise  of 
advantage  over  them,  will  be  prevented  from  enforcing  it  and  from 
gaining  anything  by  his  firaud.  Its  illegality  is  a  perfect  defence  in 
the  hands  of  the  promisor.  The  composition  agreement  is  one  thing, 
as  an  agreement  between  all  the  creditors  to  release  some  part  of  the 
insolvent's  indebtedness  to  them,  upon  terms  equal  as  to  each;  and 
.  the  secret  fraudulent  agreement  with  one  or  more  of  them  is  a  stipu- 
lation, which,  from  its  inception,  was  unlawful  and  which  the  law 
annuls.  (Bliss  v.  Matteson,  45  N.  Y.  22.)  It  was  also  suggested  in 
the  opinion  below,  in  support  of  the  rule  there  asserted,  that  if  it  did 
uot  obtain,  there  would  be  an  inducement  to  an  unscrupulous  creditor 
to  commit  a  fhtud ;  for  his  only  risk  would  be  to  lose  his  additional 
security,  while  assured  of  the  amount  of  his  composition.  To  a 
certain  extent  that  may  be  true ;  but,  on  the  other  hand,  it  may  be 
suggested  that,  if  it  were  the  rule,  the  insolvent  debtor  would  have  the 
inducement  to  ensnare  his  creditors  into  some  secret  arrangement  and 
vox*,  n.— >S4 
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thus,  by  tiid[  and  derioe,  to  leave  them  wholly  remediless, 
to  reoover  the  amount  of  the  compoeition  and  disabled  from  porsuing 
the  original  debt  which  the  composition  agreement  released.  It  seems 
wiser  simply  to  regard  the  secret  agreement  as  one  which  the  law 
avoids  for  its  fraud.  The  creditor  makes  it  with  the  risk  of  its  worth- 
lessnesB,  if  repodiated,  and  the  debtor  makes  it  with  the  peril  that  its 
discovery  will  famish  cause  for  his  other  creditors  to  avoid  the  compo- 
sition agreement  The  conclusion  reached  is  the  result  of  a  careful 
examination  of  the  authorities  and  the  doctrine  they  teach,  and  it  is 
in  accord  with  a  wiser  policy.  It  must  not  be  foigotten  that  the 
defendants  contract  of  indorsement  is  within  the  terms  of  the  compo- 
sition agreement,  with  respect  to  the  note  in  suit  We  know  notUng 
of  the  fate  of  the  earlier  notes ;  the  indorsement  upon  which  by  defend- 
ant was  secretly  and  fraudulently  procured  to  be  added.  She  had  a 
perfect  defence  to  the  enforcement  of  her  contract  We  are  only 
concerned  now  with  the  question  of  whether  the  plaintiff  shall  have 
the  amount  of  the  composition,  notwithstanding  it  may  have  been 
agreed  secretly  that  it  should  have  some  better  security  for  the 
payment  of  some  of  the  composition  instalments.  This  question, 
for  the  reasons  stated,  should  be  answered  in  the  afllrmative,  and, 
therefore,  the  Judgments  below  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event 

All   concur,   except  Akdbbws,  Ch.   J.,  and  Fbckham,  J.,  dis- 
senting. 

JitdffmenU  rtver9$d. 

TS.  O.  OIBBS  AXD  AHonxB  v.  L.  C.  SMITH. 
SonxMX  Judicial  Coubt  of  MAasAOHusBirs,  Sbftbmbbb  21-26,  1874. 

[Reported  tii  115  MoiMoekuM^U,  592.] 

COMTRACT  to  recover  for  the  breach  of  the  following  written  irree* 
meilt  Signed  byjhe_parties  thereto:  '^An  agreement  made  this  day 
l>etween  N.  6.  Gibbs,  S.  A.  Cornell,  L.  C.  Smith,  and  J.  C.  Kingsleyj^ 
"that  the  said  Gibbs  andT^6rneirwTir"~not  bid  or  inTuence  any  one  to  bMU 
and  win  not  accept  the  contract  of  any  one  ftlaa  \  nxi^  furthffri  ^^  ^'^ 
Kingsley  agrees  to  pay  the  said  Gibbs  and  Cornell  the  ^^p  of  fiva 
hundred  doUars  if  he  gets  the  contract  of  the  Jail  for  the  coming  three 
years ;  and  farther,  the  said  Smith  agrees  to  pay  said  Gibbs  and  Gor- 
nell  eight  hundred  dollars  if  he  accepts  the  contract  of  the  jail  A>r  the 
next  three  years  and  runs  it  J' 

At  the  trial  in  the  Superior  Court,  before  Wilkinson,  J.^^the  plaintiito 
offered  to  prove  that  the  agreement  related. to  the  letting  upon  bids  aT* 
vertised  for  by  the  overseers  of  the  house  of  correction  of  Hampden 
County,  for  the  services  and  labor  for  three  3'ears,  of  the  Thmates  of  the 
house  of  correction  of  the  county ;  that  they  fully  performed  their  agree- 
ment^ and  that  tiie  defendant  accepted  the  contract  of  the  Jail  asl^ci* 
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lied  in  the  agreement  and  runs  it,  and  although  requested  by  plaintiffli 
to  pay  them  the  sum  of  eight  hundred  36narSrscC6rfllBg  to  the  terms 
of  said  agreement,  refuses  so  to  do ;  that  the  plaintiffst  bv  reason  of 
favoritisni,  would  not  have  obtained  the  contract  if  they  had  made  bids 
tnereror ;  and" that  the  county  was,  therefore,  in  no  manner  injured  by 
xne  agreement  of  said  parties.' 

Upon*IEese  offers  the  presiding  judge  ruled  that  the  plaintiffs  could 
not  maintain  fheif  actioiyon  the  ground  that  the  agreement  was  against 
public  policy  and  void,  and  directed  a  verdict  for  the  dpfenHani-^  nnH 
tEe  pTaintins  alleged  exceptions. 

JE.  B.  OiUett  and  S,  B,  iStevens^  for  the  plaintiffs. 

Q,  Jf.  Steams  and  M.  P.  Xhatohon,  for  the  defendant. 

Devens,  J.  An  agreement^  between  two  or  more  persons  that  one 
shall  bid  for  the  benefit  of  all  upon  property  about  to  be  sold  at  public 
auction,  whicVThey "desire  to  purcLase  together,  either  because  they 
propose  to  hold  it  together  or  afterwards  to  divide  it  into  such  parts  as 
they  wish  individually  to  hold,  neither  desiring  the  whole,  or  for  any 
similar  honest  or  reasonable  purpose,  is  legal  in  its  character  and  will 
be  enforced;*  but  such  agreement,  if  ma3"e"for  the  purpose  of  prevent- 
irig"  competition  ana  reaucmg  tne  pnce  of  tne  property  to  be  sold  below 
its  fair  value,  isagamit  public  policy  and  in  fraud  or  tne  just  nghtS  6t 
th^  party  oflefingYtTand  therefore  illegaL'  I'iiippent?.  sticKne^  u  ■**■ 
384,  SSrrrSiSffEq.  Jur.  §  m  ;  ytoiy  Sales,  §  484. 

The  contract  in  the  present  case  is  manifestly  of  the  latter  class. 
The  labor  or'th'cTmmates  of  tne  House  of  correction  was  to  be  sold  at 

1  Eearnej  v.  Taylor,  15  How.  494,  519  ;  Jenkins  v.  Fink,  80  CaL  586 ;  Switier  v. 
Skilee,  8  IlL  539 ;  Hunt  v.  EUlott,  SO  Ind.  245  ;  Smith  v.  Ullman,  58  Md.  183 ;  Phip- 
pen  V,  Stickney,  8  Met.  384 ;  StillweU  r.  Glasscock,  91  Mo.  658 ;  Marphj  v.  De  France, 
105  Mo.  53 ;  Whalen  v.  Brennan,  34  Neb.  129 ;  Gnlick  v.  Webb,  41  Neb.  706 ;  Olson  o. 
Lamb,  56  Neb.  104 ;  Bellows  v.  Rossell,  20  N.  H.  427 ;  Huntington  v.  BardweU,  46  N.  H. 
492 ;  National  Bank  v.  Spragne,  20  N.  J.  Eq.  159, 168 ;  De  Baon  v.  Brand,  61  N.  J.  L. 
624  ;  Biarsh  v.  RnsseU,  66  N.  Y.  228 ;  Marie  v.  Garrison,  83  N.  Y.  14 ;  Smith  v.  Green- 
lee, 2  DeY.  L.  126 ;  Goode  v.  Hawkins,  2  Dey.  Eq.  393 ;  Breslin  v.  Brown,  24  Ohio  St. 
565 ;  SmnU  v.  Jones,  6  W.  &  S.  122 ;  Maffet  v.  Ijams,  103  Pa.  266 ;  McMinn's  Legatees 
V.  Phipps,  3  Sneed,  196;  James  v.  Falcrod,  5  Tex.  512;  Flanders  v.  Wood,  83  Tex. 
277 ;  Dailej  v.  HoUis,  27  Tex.  Ciy.  App.  570 ;  Barnes  v,  Morrison,  97  Va.  372,  ace. 
Compare  Woodruff  v.  Berry,  40  Ark.  251 ;  Biarshalltown  Stone  Co.  v,  Des  Moines 
Brick  Co.,  114  Iowa,  574. 

>  Hyer  v.  Richmond  Traction  Co.,  SO  Fed.  Rep.  (C.  C.  A.)  839, 1 68  U.  S.  471 ;  McMol- 
len  V.  Hoffman,  174  U.  S.  639 ;  Atlas  Nat  Bank  v.  Holm,  71  Fed.  Rep.  489;  Swan  v. 
Chorpenning,  20  Cal.  182;  Raj  v,  Mackin,  100  Dl.  246;  Derine  v.  Harkness,  117  HL 
145 ;  Cbnwaj  v.  Garden  Citj  Co.,  190  BL  89  ;  Honter  v.  Pfeiffer,  108  Ind.  197 ;  Clark 
V.  Stanhope,  109  Ej.  521 ;  Gardiner  v,  Morse,  25  Me.  140;  Weld  v.  Lancaster,  56  Me. 
453 ;  Hanna  v.  Fife,  27  Mich.  172 ;  Bojle  o.  Adams,  50  Minn.  255 ;  Wooton  v.  Hinkle, 
90  Ifo.  290;  Miltenberger  v.  Morrison,  39  Mo.  71 ;  Goble  v.  O'Connor,  43  Neb.  49; 
McClelland  v.  Citizens'  Bank,  60  Neb.  90;  Gnlick  v.  Ward,  5  Halst.  87 ;  Brooks  v. 
Cooper,  50  N.  J.  Eq.  761 ;  Kenny  v.  Lembeck,  53  N.  J.  Eq.  20;  Jones  v.  Caswell,  3 
Johns.  Cas.  29 ;  Doolin  v.  Ward,  6  Johns.  194 ;  Wilbur  v.  How,  8  Johns.  444 ;  Thomp- 
son V,  Davies,  13  Johns.  112 ;  People  v.  Stephens,  71  N.  T.  527 ;  Hopkins  v.  Ensign,  122 
N.  T.  144 ;  Baiid  v,  Sheehan,  166  N.  T.  631 ;  CoTerlj  v.  Terminal  Warehouse  Co., 
SS  N.  T.  Supp.  (App.  Dir.)  369 ;  Ingram  v.  Ingram,  4  Jones  L.  188 ;  King  v.  Winanti^ 
71  N.  C.  469;  Kine  v.  Turner,  27  Oreg.  356;  Saxton  v.  Seiberling,  48  Ohio  St.  554^ 
562;  Barton  «.  Benson,  126  Pa.  431 ;  Hay's  Estate,  159  Pa.  381 ;  Dudlej  v.  Odom,  5 
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muctioD.  The  plaintiffs  contracted  with  the  defendant  not  to  bid  for  tt 
if  the  defendant  would  pay  them  a  certain  sum  if  he  obtained  it.  The 
only  consider aHon"  for  the  deleh Jaht's"  promise  was  that  the  plidnuns^ 
should  abstain  Irom  bictdlDg.  Uompelition~wouid  ihus  d<^  dttyLR)5'^ 
so  IW  U  lBes(rpariies"Wefe"concemed,  and  the  labor  might  thus  be  ob- 
tained at  a  rate  lower  than  its  fair  market  value.  The  contract  thos 
made  being  against  public  policy,  no  action  can  be  maintained  upon  i! 
"by  the  parties  Iherelo  Fuller  v.  Dame,  18  iincJc.  472 ;  luce  o.  n  ood, 
lis  Mass.  133. 

Nor  is  it  any  answer  to  show  that  no  injury  has  been  done  to  the 
party  selling.  That  which  renders  the  contract  illegal  is  not  the  injuiy 
the  parties  have  actually  occasioned,  but  the  purpose  which  they  must 
have  contemplated  when  it  was  made ;  its  validity  is  tested  not  by  its 
results,  but  by  its  objects  as  shown  by  its  terms. 

Meceptians  overruitd. 


C.  P.  JEWETT  PUBLISHING  COMPANY  v.  BUTLER. 
SoPBBU  Judicial  Court  of  Massachusetts,  Octobxb  19,  189S. 

IBeporUd  in  159  Ma$$aeMm$€tU,  517.] 

This  was  an  action  to  recover  for  breach  of  an  agreement  to  allow 
the  plaintiff  cor'pofationld publish  ^^  Butler's. BOl^."  Ill  the  aupitglBe 
Judicial  Court,  Holmes,  J.,  found  that  if  the  contract  relied  on  by  the 
plaintiff  was  valid,  the  plaintiff  was  entitled  to  recover  <2,500  with 
interest,  and  reported  the  case  to' the TuH  court,  rue  material  fkcte 
are  in  the  opinion.^ 

E.  C.  JSumpus,  S.  J.  Mder,  and  W.  C.  Wait,  for  the  plwntiff. 

J,  Lowdl  and  E.  M.  John$on^  for  the  defendant. 

Morton,  J.  The  first  question  is  whether  the  contract  is,  as  the 
defendant  contends^illegal  on  its  face.  The  words  relied  on  to  show 
that  it  is  are  as  follows :  "The  party  "of  the  first  part  agrees  to  accept 
full  responsibility  of  all  matter  contained  iii'said  work,  and  to  defend 
at  his  own  cost  any  suits  which  may  be  brought  against  the  party  of  the 
#ecorid  part  for  publishing  any  statements  contained  In  said  work,  and 
to  pay  all  costs  and  damages  arising  Jrom  said  suits."  The  presiding 
justice  found  that  "the  contract  was  made  without  iTlegal  intent,  unless 
and  except  so  far  as' the  words  used  import  one  as  matter  ofTa???'  Do 
the  words  used  as  quoted  above  import  one  as  matter  of  law  ?  We 
think  not    The  parties  were  contracting  respecting  a  book  whidi  was 

8.  C.  131 ;  Wilaon  v.  Wall,  99  Va.  853,  356 ;  Halphsnyder  v.  Shaw,  45  W.  Va.  680^ 
ace.  See  also  Fenner  v.  Tucker,  6  R.  I.  551 ;  Herndon  v.  Gibson,  38  S.  C.  357;  20 
L.  R.  A.  545,  n.  Compare  Breslin  i;.  Brown,  24  Ohio  St.  565.  The  English  aathor- 
ities,  however,  seem  opposed  to  the  American  decisions.  Galton  v.  Emass,  1  ColL 
Ch.  243  ;  He  Carew's  Kstute,  26  Beav.  187 ;  Heffer  v.  Martyn,  36  L.  J.  Ch.  372; 
Chattock  V.  Mailer,  8  Ch.  D.  177.  Compare  Levi  w.  Levi,  6  C.  &  P.  239. 
^  The  statement  of  the  case  is  abbreviated. 
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not  in  existence,  bat  was  to  be  written.    There  was  nothing  In  the 
character  of  the  proposed  work  which  naturally  or  necessarily  involved 
the  publication  of  scandalous  or  libellous  matter,  as  was  the  case,  for 
instance,  in  Shackell  v.  Rosier,  2  Bing.  N.  C.  634,  referred  to  by  the 
defendant    At  the  same  time  it  was  not  impossible  that  in  spite  of  due 
care  and  good  faith  on  the  part  of  the  author  and  publisher,  the  pro- 
posed book  might  contain  matter  which  others  perhaps  would  deem 
libellous.     In  such  a  case  it  would  be  no  more  unlawful  for  the  parties 
to  provide  that  the  author  should  save  the  publisher  harmless  from  all 
costs  and  damages  to  which  he  might  be  subjected  by  reason  of  the 
publication  of  the  book,  than  it  would  be  for  a  patentee  to  agree  with 
his  licensee  that  he  would  protect  him  against  all  costs  and  damages  to 
which  he  might  be  subjected  in  consequence  of  using  the  patent  to  which 
the  license  applied.    The  case  stands  on  grounds  entirely  different  from 
those  on  which  it  would  stand  TfTt  appeared  thaf  tHe  parties  intended  to 
piiblTsh  or  contemplated  the"publicaTion"of  libellous  matter.     There  jg^ 
nothing  in  the  agreement  fairTy"to"8how  that  such  was  their  purpose, 
The  most  that  can  be  said  is  that  though  there  was  no  intention  to 
write  or  publish,  nor  any  contemplation  of  writing  or  publishing  libel- 
lous matter  on  the  part  of  the  author  or  publisher,  it  might  turn  out 
after  the  book  was  published  that  it  did  contain  libellous  matter.    But 
that  is  very  far  from  saying  that  the  parties  had  in  view  an  illegal 
purpose  in  publishing  the  book.      We   see   nothing  unlawful  in  a 
contract  which    provides,   without   any tlitng "  more," '  that '  the   au^or'^" 
shall  IndeiPfttf^*  the  publisher  for"~cbsts~a"nd  damagea-JQ. ijdiich..Tie. ^n^ 
be  subjected  by  reason  of  the  publication  of  a  book  to  be  written  by 
the  author^ 
" MofeoverJ  it  was  possible  in  this  case  that  the  book  might  not  con- 
tain libellous  matter,  although  libel  suits  against  the  publisher  might 
grow  out  of  it     It  would  be  hard  to  say  in  such  event  that  the  pub- 
lisher who  might  have  published  the  book  without  any  libellous  pur- 
pose, and  in  the  full  belief  that  it  contained  nothing  libellous,  could  not 
recover  of  the  author  under  this  clause  in  the  contract  the  costs  and 
damages  to  which  he  had  been  put  by  such  suits.     In  order,  we  think, 
to  render,  the  contraQt.  unlawful^  !*_  should  appear  that  there  was  an 
intention  on  the  part  of  the  author  and  publisher  to  write  and  pub^ 
"fish  libellous  matter  f'brjthalThe  author  proposed", "with   the  knowl- 
edge and  acquiescence  of  the  publisher,  to  write  libellous  matter,  or 
that  the  contract  on  its  face  provided'"Ibi~  or  promoted  ari"megal^^ct. 
We. do  not  think  the  clause  in  question  is  fairly  susceptible  of  either 
Qonstruction.     Fletcher  v.  Harot,  Hutton,"357 Xc.  sii^  nom,  "Batter- 
Bey's  case.  Winch,  48 ;  Betts  v.  Gibbons,  2  A.  &  E.  57 ;  Adamson  v, 
Jarvis,  4  Bing.  66 ;  Waugh  v,  Morris,  L.  R.  8  Q.  B.  202 ;  Pearce  v. 
Brooks,  L.  R.  1  Ex.  218 ;  Cannan  v,  Bryce,  3  B.  &  Aid.  179 ;  Graves 
V.  Johnson,  156  Mass.  211. 

The  defendant  contends,  in  the  next  place,  that  he  was  justified  in 
his  refhsal  to  go  on  with  the  contract,  because  of  his  doubts  as  to  the 
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solTencjr  of  fhe  plaintiff  oorponttion,  and  because  of  the  diagraee  attad^ 
log  to  its  name  in  conseqaenoe  of  the  oondoct  of  Jewett 

The  first  groand  thus  taken  wbnld  seem  to  be  disposed  of  by  the 
recent  case  of  Hobbs  v.  Columbia  Falls  Brick  Co.,  157  Masa.  109, 
and  need  not,  therefore,  be  further  considered. 

As  to  the  second  ground,  it  is  to  be  observed  that  the  contract  was 
not  made  with  Jewett  personal!}',' but  with  the  corporation  which  bore 
hts  name.  Moreover,  Jewett  has  fled^  and  it  fairly  mav  tffl  pwMmt»^Mi 
that  his  place  as  president  and  manager  has  been  filled  by  the  election 
of  another  person,  so  that  the  defendant'cannot  and  will  n^^  ^  ftH'p^ 
to  come  into  fbrther  association  with  him.  It  is  well  known  that  cor- 
porations are  frequently  organized  which  bear  as  part  of  their  corporate 
name  the  name  of  some  individual  The  contention  of  the  defendant 
would  require  us  to  hold  that  in  all  such  cases  a  parly  making  a  con- 
tract with  such  a  corporation  would  be  justified  in  refusing  to  go  on 
with  it,  if  the  person  whose  name  the  corporation  bore  committed 
an  act  rendering  him  liable  to  punishment  as  a  criminal,  or  bringing 
him  into  disgrace  and  rendering  further  association  with  him  unprofi- 
table and  injurious  to  the  other  party  to  the  contract  But  a  corpora- 
tion does  not,  in  such  a  case,  impliedly  guarantee,  as  an  element  of  the 
contract  entered  into  with  it,  that  the  person  whose  name  it  bears  shall 
continue  to  be  a  reputable  member  of  society.  The  corporation  is  dis- 
tinct from  the  person  whose  name  it  bears.  Its  interests  and  those  of 
its  stockholders  in  contracts  made  by  it  with  other  parties,  are  not  to 
be  affected  by  the  disgraceful  or  criminal  conduct  of  the  person  whose 
name  it  bears,  and  for  which  it  is  in  no  way  responsible.  A  majoritv- 
of  the  court  think  the  entrj^  should  be,  Jfudgment  for  plaintiff  for  $2,500, 
and  iuteiesl  ft'om  June  9,1890,  and  it  is  Slo  ordered^ 

Lathbop,  J.  I  am  nnal)le  Io"c6hcur  in  the  opinion  of  ihe  mftjbritj 
of  the  court,  that  the  contract  sought  to  be  enforced  is  a  valid  contract. 
The  contract  provides  for  the  publication  of  a  work  to  contain  the 
author's  autobiography,  '*  or  reminiscences  of  his  life,  and  the  acts 
and  doings  of  other  public  men,  so  far  as  they  may  seem  to  him  to 
elucidate  the  history  of  the  country  or  public  affairs."  It  is  in  ref- 
erence to  a  work  of  this  character  that  the  defendant  agrees  to  do 
three  things :  First, ''  to  accept  fbll  responsibility  of  all  matters  con- 
tained in  said  work.''  Secondly,  '^to  defend  at  his  own  cost  any  suits 
which  may  be  brought  against  the  party  of  the  second  part  for  publish- 
ing any  statements  contained  in  said  work.*'  Thirdly,  *^  to  pay  all  costs 
and  damages  arising  fh>m  such  suits."  The  obligation  of  the  defendant 
is  not  limited  to  paying  legal  expenses,  but  includes  costs  and  damages 
recovered  against  the  publisher  '<  for  publishing  any  statement  contained 
in  said  workc"  While  it  is  found  that  the  parties  acted  without  illegal 
intent,  yet  if  the  legal  effect  of  the  language  used  is  to  make  the  con* 
tract  against  the  policy  of  the  law,  this  court  ought  not  to  enforce  it 
It  seems  to  me  to  be  impossible  to  say  that  the  language  need  appliet 
only,  to  groundlcBs  suite,,  and  that  it  should  so  be  constraed.    What  Um 
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parties  ooptemplated,  and  what  they  intended  to  provide  for,  was  that 
actions  migEtl)el)rbught  against  tHe  publisEerTofliBeirouVmatter  con- 
tained in  the  work ;  that  these  actions  might  be  successfully  inain tamed 
against  the  publi8fier,"*wTi6  woiiW  theii  "be  compelleSnEo"  pay  daiilS^es 
and  costs.  In  this  event  the  "writer  agreed  to~Tndemnify  tne  pub- 
lisher.  Could  such  an  agreement  have  been  enforced  ?  In  my  opinion 
it  could  not,  and  this  view  is  sustained  by  the  authorities.  Shackell 
V.  Rosier,  2  Bing.  N.  C.  634;  Colbum  v.  Patmore,  1  C.  M.  &  R. 
78 ;  Gale  v.  Leckie,  2  Stark.  107 ;  Clay  v.  Yates,  1  H.  &  N.  78 ;  Arnold 
v.  Clifford,  2  Sumn.  238  ;^Odgers  Libel  and  Slander,  2d  ed.  8.  See  also 
Bradlaugh  v,  Newdegate,  11  Q.  B.  D.  1, 12  ;  Babcock  v.  Terry,  97  Mass. 
482.  It  follows  that  the  whole  contract  was  tainted  with  illegality,  and 
neither  party  was  bound  to  go  on  with  it.  Robinson  v.  Green,  3  Met. 
159,  161 ;  Perkins  v.  Cummings,  2  Gray,  258 ;  Woodruff  t;.  Wentworthi 
188  Mass.  809 ;  Bishop  v.  Palmer,  146  Mass.  469 ;  Lound  v.  Grim- 
wade,  89  Ch.  D.  605,  618.* 


DENNIS  MALONEY,  Respondbmt,  v.  SAMUEL  NELSON, 

Appellast. 

Nkw  York  Supreme  Court,  Appellate  Division,  December  Term,  1896. 

[Reported  in  12  AppeUate  Division,  New  York  Supreme  Court,  545.] 

RuMSET,  J.*  The  action  was  brought  against  the  appellant  with 
other  defendants  to  foreclose  a  mortgage,  and  upon  the  trial  the  plain- 
tiff succeeded.  From  the  judgment  entered  after  that  trial,  the  defend- 
ant Nelson,  who  gave  the  mortgage,  appeals.  For  the  purpose  of 
sustaining  his  contention  upon  the  appeal  he  makes  several  objections, 
which  wiU  be  considered  in  their  order. 

1  Lea  V.  CoUins,  4  Sneed,  393 ;  Atkins  v.  Johnson,  43  Vt.  7S,  ace, 
«  A  promise  to  indemnify  one  from  the  consequences  of  doing  an  act  which  is  neces- 
sarily illegal  is  nnenforceable.  Greenhood  on  Public  Policy,  210  et  seg.  But  where 
the  legality  of  the  act  depends  on  extrinsic  facts  unknown  to  the  promisee,  enforce- 
ment of  a  promise  to  indemnify  him  from  the  consequences  of  doing  the  act  is  not 
opposed  to  public  policy.  Arundel  v.  Gardiner,  Cro.  Jac  652;  Fletcher  v.  Harcot, 
Winch,  4S;  Merriweather  v.  Nixon,  S  T.  R.  186;  Betts  v.  Gibbons,  2  A.  &  E.  57; 
BUiston  V,  Berryman,  15  Q.  B.  205 ;  Moore  v.  Appleton,  26  Ala.  633  ;  Stark  v.  Raney, 
18  CaL  622 ;  Lerch  v.  Gallup,  67  Cal.  595 ;  Marcy  v,  Crawford,  16  Conn.  549 ;  Higgins 
V.  Bnsso,  72  Conn.  238 ;  Wolfe  v.  McClure,  79  111.  564 ;  Marsh  v.  Gold,  2  Pick.  284 ; 
Train  v.  Gold,  5  Pick.  379;  Avery  v.  Halsey,  14  Pick.  174;  Shotwell  v.  Hamblin, 
28  Miss.  156;  Forinquet  r.  Tegarden.  24  Miss.  96;  Moore  v.  Allen,  25  Miss.  363; 
McCartney  V.  Shepard,  21  Mo.  573;  Harrington's  Adm.  v.  Crawford,  136  Mo.  467, 
472;  Allaire  v,  Ouland,  2  Johns.  Cas.  54 ;  Coventry  v.  Barton,  17  Johns.  142;  Trus- 
tees w.  Galatian,  4  Cow.  346;  Chamberlain  v.  Beller,  18  N.  Y.  115;  Ives  v.  Jones, 
3  Ired,  538;  MiUer  w.  Rhodes,  20  Ohio  St.  494;  Mays  ».  Joseph,  34  Ohio  St.  22; 
Comm.  V.  Vandyke,  57  Pa.  34;  Jamison  c.  Calhoun,  2  Speer,  19;  Davis  v.  Arledge, 
3  Hill,  170;  Hunter  r.  Agee,  5  Humph.  57 ;  BaUard  v.  Pope,  3  U.  C.  Q.  B.  317 ;  Rob- 
arfw>n  w.  Broadfoot,  11  U.  C.  Q.  B.  407.  See  also  Vandiver  v.  PoUak,  97  Ala.  467, 
107  Ala.  547 ;  Union  Stave  Co.  ».  Smith,  116  Ala.  416;  Griffiths  v.  Hardenbergh,  41 

N.     X.    464.  »  ,   1.  !•  •  'AA      J 

•  A  portion  d  the  opinion  not  relating  to  the  question  of  pubhc  poUcy  is  omitted. 
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In  the  first  place  he  says  that  the  contract  was  void  as  against  public 
policy.  The  facts  are  that,  jast  before  the  giving  of  the  bond  and 
mortgage,  one  O'Brien  had  been  arrested  for  a  felony  and  held  to  bail 
in  the  sum  of  $10,000.  The  defendant  Nelson  intended  to  go  upon  his 
bond,  but  it  was  necessary  to  procure  another  suret}*,  and  by  way  of 
inducing  him  to  do  so,  Nelson  offered  to  give  him  this  bond  and  mort- 
gage as  indemnity  for  any  liability  which  he  might  incur,  whereupon  he 
became  one  of  the  bail  for  O'Brien,  and  then  this  bond  and  mortgage 
was  given  by  Nelson.  The  indemnity  bond  recited  that  Maloney  had 
signed  the  bail  bond  for  O'Brien  as  one  surety  in  the  penal  sam  of 
$10,000,  with  the  usual  conditions  for  the  appearance  of  O'Brien,  and 
then  continued :  ^^  Now,  therefore,  if  there  shall  be  no  default  in  said 
bond  or  recognizance  so  signed  by  said  Maloney,  then  this  obligation 
to  be  void ;  otherwise  to  remain  in  full  force  and  virtue."  The  bond 
and  mortgage,  therefore,  as  it  will  be  seen,  were  made  by  one  saretj 
upon  the  undertaking  of  bail  to  indemnify  the  other  surety  against  tht 
failure  of  the  principal  to  appear. 

The  claim  of  the  defendant  is  that  such  a  contract  is  void  as  against 
public  policy.  His  contention  is  substantially  that  the  object  for  which 
bail  is  required  is  to  assure  the  appearance  of  the  prisoner  to  answer 
to  the  charge  against  him ;  that  by  accepting  the  custody  of  the  pris- 
oner he  is  transferred  from  the  State  to  the  sureties  upon  the  recog- 
nizance, who,  because  of  the  pecuniary  liability  resulting  from  his 
escape,  have  a  direct  personal  interest  in  securing  his  appearance; 
that  this  personal  interest  is  diminished  or  taken  away  if  they  are  per- 
mitted to  indemnify  themselves  against  the  loss  resulting  from  his 
failure  to  appear,  and,  therefore,  such  an  indemnity  impairs  the  effect 
of  the  contract  which  they  have  made.  A  contract  is  said  not  to  be 
enforceable,  because  it  is  against  public  policy,  either  because  it  is 
directly  in  violation  of  some  provisions  of  law,  or  because  the  courts 
can  see  that  its  necessary  result  is  to  undermine  public  morals ;  to  en- 
danger the  public  health  or  public  safety ;  to  prevent  competition  at 
judicial  sales,  or  to  improperly  influence  legislation  or  the  action  of 
public  officers  for  the  administration  of  justice,  or  to  nullify  the  policy 
of  the  law.  Unless  something  of  this  kind  can  be  necessarily  predi- 
cated of  a  contract  it  does  not  interfere  with  the  broad  liberty  which 
every  person  has  to  make  such  agreement  as  he  sees  fit,  and  a  contract 
thus  made  will  be  enforced  by  the  courts.  The  question  whether  such 
a  contract  as  this  one  is  void  has  been  presented  to  the  courts  of  Eng- 
land in  several  reported  cases,  but  in  only  one  of  them  was  it  a  neces- 
sary point  to  be  decided  in  the  case.  In  the  case  of  Jones  v.  Orchard, 
16  C.  B.  614,  the  court  consider  the  question  somewhat,  but  leave  it 
undecided,  saying  simply  that  while  it  was  inclined  to  consider  the  point 
well  taken,  it  was  not  necessary  to  come  to  a  decision  upon  it.  In 
Cripps  V,  Hartnoll,  4  B.  &  S.  [Q.  B.]  414,  the  action  was  upon  a  oon- 
tmct  of  a  third  person  to  indemnify  the  surety  upon  a  bail  bond.  The 
question  decided  was  simply  that  such  a  contract  was  not  void  by  the 
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Statute  of  Fraads,  and  the  plaintiff  was  permitted  to  recover  npon 
the  contract  without  any  reference  to  the  question  whether  it  was  void 
as  against  public  policy.  In  Herman  v.  Jeuchner,  15  Q.  B.  Div.  561, 
the  plaintiff  had  been  required  to  give  a  bond  in  the  penalty  of  fifty 
pounds  sterling,  with  a  surety,  for  his  good  behavior  for  two  years.  In 
order  to  induce  defendant  to  give  security  for  him,  plaintiff  deposited 
with  the  defendant  the  penalty  of  the  bond.  He  afterwards  sued  to 
recover  the  penalty  again,  and  the  defense  was  that  the  agreement  was 
void  as  against  public  policy,  and  for  that  reason  the  court  would  not 
aid  either  of  the  parties  and  so  permit  the  plaintiff  to  recover  the  money 
wbich  he  had  deposited  in  part  performance  of  the  illegal  contract 
The  court  adopted  this  view  of  the  case  and  refused  to  permit  the  plain- 
tiff to  recover.  The  ground  upon  which  the  case  was  decided  seems  to 
be  that  the  object  of  the  law  in  requiring  a  surety  upon  a  recognizance 
was  to  obtain  the  personal  responsibility  of  the  surety,  and  to  require 
him  to  exercise  it  at  the  peril  of  pecuniary  loss  if  he  did  not,  and  that 
his  obtaining  an  indemnity  removed  the  inducement  for  his  personal 
vigilance  and,  therefore,  deprived  the  State  of  the  security  which  it  was 
intended  to  have  for  the  performance  of  the  law  by  the  principal.^ 

In  this  countr}'  the  point  has  been  taken  in  several  cases,  but  in  none 
of  them  does  it  seem  to  have  been  decided  or  even  necessary  to  the 
decision  of  the  case.  In  United  States  t;.  Simmons,  47  Fed.  Eep. 
577,  the  Judge  refused  to  approve  of  a  bail  bond,  where  it  appeared 
that  the  sureties  had  been  indemnified  by  the  accused  and  others,  for 
the  reason  that  such  a  contract  of  indemnity  was  illegal,  giving  sub- 
stantially the  same  reason  as  that  suggested  above. 

In  United  States  v.  Ryder,  110  U.  S.  729,  the  question  was  discussed 
but  not  decided,  because  a  decision  upon  that  point  was  not  necessary. 
It  was,  however,  suggested  there  that  a  contract  of  indemnity  bj'  the 
principal  to  the  surety  was  illegal.  In  Anderson  v,  Spence,  72  Ind. 
815,  ttkQ  only  point  decided  was  that  a  contract  of  indemnity,  made  by 
a  party  other  than  the  accused,  was  not  within  the  Statute  of  Frauds, 
and,  therefore,  that  a  parol  contract  was  valid. 

The  question  seems  to  have  been  presented  in  Simpson  v.  Roberts, 
85  6a.  180,  and  it  was  decided  there  that  the  contract  was  valid. 

No  decision  upon  the  subject  is  to  be  found  in  the  courts  of  this 
State.  In  view  of  the  fact  that  contracts  for  the  indemnity  of  sureties 
upon  bail  bonds  have  been  frequently  enforced  in  the  courts,  the  fact 
that  their  validity  has  not  been  successfully  attacked  is  of  itself  strong 
evidence  that  they  have  been  presumed  to  be  legal.  In  fact,  there  is 
no  case  holding  that  a  contract  made  by  a  third  part}'  to  indemnifj*  a 
surety  upon  a  recognizance  is  illegal,  but  all  such  contracts  have  been 
sustained.  The  only  case  in  which  there  has  been  a  suggestion  that 
such  contracts  are  invalid  is  where  the}*  have  been  made  by  the  prin- 
cipal himself.    It  is  not  perceived  that  there  is  any  valid  distinction  in 

1  Consolidated  Finance  Co.  v.  Mnigraye,  [1900]  1  Ch.  37,  aoc.  See  alio  "VHlson  «. 
Strognell,  7  Q-  B.  D.  548. 
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principle  between  a  contract  made  by  the  aocased  and  one  made  bf 
somebody  else  for  his  benefit,  but,  nevertheless,  that  distinction  seems 
to  exist  in  the  books,  and  to  result  in  contracts  on  the  one  hand  being 
held  valid,  and  on  the  other  hand  being  disapproved. 

In  this  State,  however,  it  is  quite  clear  that  there  is  no  public  policy 
which  condemns  such  contracts.  The  Legislature  has  regulated,  by 
statute,  the  giving  of  bail  in  criminal  esses,  and  if  the  sureties  were  n<^ 
to  be  permitted  to  indemnify  themselves,  it  is  quite  probable  that  the 
Legislature  would  have  said  so.  Not  only  have  they  not  said  so,  but 
it  is  not  necessarily  to  be  inferred  from  the  present  condition  of  the 
law,  that  the  contract  of  bail  need  not  depend  upon  the  personal  re- 
sponsibility of  the  surety,  because  the  Legislature  permits  bail  to  be 
given  not  only  by  a  rec(^nizance  signed  by  sureties  in  the  old  manner, 
but  also  by  the  deposit  of  money  by  the  accused.  Such  a  mode  of  giv- 
ing bail  necessarily  does  away  with  any  idea  of  personal  liability,  and 
it  is  fairly  to  be  inferred  that  such  personal  liability  was  not  r^arded 
by  the  Legislature  as  of  such  importance  that  it  was  to  be  insisted  upon 
in  all  cases.  It  is  not,  therefore,  necessarily  a  part  of  the  policy  of 
the  law  that  such  liability  must  exist,  and  a  contract  which  relieves  the 
bail  from  that  liability  is  not  necessaril}^  illegal. 

Van  Bbukt^  P.  J.,  Williams,  Pattsbson,  and  Inoraham,  JJ., 
concurred. 

Judgment  affirmed^  with  eo€t$} 


J.  N.  TILLOCK  V.  JOHN  WEBB. 
Supreme  Judicial  Court  of  Maine,  1868. 

[Reported  in  56  Maine,  100.] 

On  exceptions  to  the  ruling  of  Goddard,  J.,  in  the  Superior  Court. 

Assumpsit  on  a  note  for  (48,  given  by  the  defendant  to  the  plaintiff, 
dated  April  18, 1867.  Plea,  general  issue,  with  brief  statement  deny- 
ing any  consideration,  and  also  alleging  that  the  consideration  was  an 
unlawful  one. 

The  case  was  tried  bj*  the  judge  (without  the  intervention  of  a  Jury), 
whose  decision  was  subject  to  exceptions  in  matters  of  law. 

The  judge  found,  as  matter  of  fact,  that  the  defendant,  at  Bucks- 
port,  at  half-past  four  o'clock  on  one  Sunday  afternoon  in  July,  1865, 
hired  a  horse  and  carriage  of  the  plaintiff,  who  was  a  stable-keeper,  and 
took  from  the  house  where  the  defendant  was  living,  two  young  ladies, 
one  of  whom  had  come  from  church  about  an  hour  previous,  whither 
she  had  walked  i;hat  day  from  her  home,  two  or  three  miles  distant; 
that  he  drove  about  one  half  a  mile  beyond  her  house^  and  while  in  the 

1  Thii  dedrion  was  affirmed  bj  the  Court  of  Appeals,  158  N.  T.  351. 
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act  of  turning  the  horse  and  carriage  for  tiie  purpose  of  going  back  to 
leave  her  at  her  house,  upset  and  badly  injured  the  buggy,  and  fright- 
ened and  more  or  less  thereby  injured  the  horse  for  stable  use ;  that, 
after  tying  together  the  broken  buggy,  the  defendant  undertook  to 
lead  the  horse  back,  but  the  horse  got  away  from  him  and  ran  home 
with  the  buggy ;  that  the  plaintiff  had  the  carriage  repaired  at  an  ex- 
pense of  $60;  that  the  defendant  paid  the  plaintiff  $80,  and  gave  the 
note  in  suit  for  the  balance  of  damages  claimed. 

The  Judge  ruled  that  the  facts  disclosed  a  sufficient  consideration  for 
the  note,  and  that  the  consideration  was  lawfhl.  To  which  ruling  the 
defendant  alleged  exceptions. 

Tho8.  B.  JReed,  for  the  plaintiff. 

J.  O'DonneU^  for  the  defendant 

Appleton,  C.  J.  The  defendant  hired  of  the  plaintiff  and  his  part- 
ner a  horse  and  wagon  to  ride  on  Sunday.  The  hiring  was  not  for  any 
purpose  of  necessity  or  charity.  Being  illegal  between  the  parties,  it 
is  not  made  legal  because  the  hirer  did  a  kind  act  by  conveying  a  young 
lady  home,  who  had  been  ^^  to  meeting  "  during  the  day.  The  contract, 
so  far  as  disclosed,  was  indefinite  as  to  time,  distance,  and  use,  and 
not  being  for  any  purpose  of  necessity  or  charity,  was  one  which  the 
law  will  not  enforce,  nor  will  it  give  compensation  for  its  violation. 
Way  V.  Foster,  1  Allen,  408 ;  Morton  v.  Gloster,  46  Maine,  520. 

If  the  defendant  injured  the  horse  and  wagon  by  his  careless  or 
negligent  driving,  the  remedy  for  the  bailors  would  be  against  him  for 
breach  of  his  duty  as  bailee,  —  that  is,  for  a  breach  of  the  duties 
arising  fh>m  and  under  the  contract  of  bailment  But,  as  that  contract 
was  against  the  provisions  of  the  statute,  no  action  could  have  been 
maintained  upon  it. 

The  only  consideration  for  the  note  is  the  liability  of  the  defendant 
under  a  contract  prohibited  by  law.  But  this  cannot  be  regarded  as  a 
legal  consideration.  The  rights  of  the  parties  remain  as  if  no  note  had 
been  given.  The  original  contract,  being  void,  was  not  susceptible 
of  ratification.     Day  v,  McAllister,  15  Gray,  433. 

In  Morton  v.  Gloster,  46  Maine,  520,  and  in  Woodman  t;.  Hubbard, 
6  Foster,  520,  the  bailee  was  guilty  of  a  conversion  of  the  property 
bailed,  and  was  held  liable  therefor  in  trover.  Not  so  here.  The  de- 
fendant is  not  proved  to  have  kept  the  horse  and  wagon  longer  or  to 
have  driven  further  than  he  agreed  ta  He  is  not  shown  to  have  been 
guilty  of  any  act  of  conversion.  JExceptians  sustain/ed, 

f     KmT,  Wajjuov,  DicKSBSON,  and  DAxroKiHy  JJ.,  ooncuired.^ 


1  On  the  effeet  of  tnuisactiomi  on  Sunday,  tee  Harris,  Sondaj  Laws;  Ringgold, 
Law  of  Sunday;  Greenhood  on  Public  Policy,  546  et  atq.;  26  Am.  &  £ng.  Encjc.  of 
Law  (Sd  ad.). 
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GEORGE  W.  STEWART  v.  CHARLES  H.  THAYER. 
Supreme  Judicial  Court  of  Massachusetts,  March  2-20»  188&. 

[Reported  in  170  McusaehuaetU,  560.] 

Holmes,  J.  JThis  is  an  action  upon  an  account  annexed,  for  music 
fbmished  to  the  defendant  by  the  plaintifif.  The  case  already  has  been 
before  this  court  after  a  trial  on  the  first  count.  Stewart  v.  Thayer, 
168  Mass.  519.  It  has  been  decided  that  the  contract  testified  to  by 
the  plaintiff  was  entire,  and  is  not  to  be  enforced  because  a  part  of  the 
services  which  it  called  for  were  to  be  rendered  on  Sunday,  and  were 
within  the  prohibition  of  Pub.  Sts.  c.  98,  §§  1,  2.  We  assume  this  to 
be  settled,  and  shall  discuss  it  no  further.^ 

When  the  case  came  on  for  trial  a  second  time,  the  plaintiff  was 
allowed  to  amend  his  declaration  by  adding  a  second  count,  like  the 
first  on  an  account  annexed,  but  intended  seemingk,  b\'  some  changes 
of  dates,  etc.,  to  avoid  showing  that  any  of  the  services  rendered  were 
on  Sunday,  the  contract  under  which  they  were  remTered  noi  oeing 
mentioned,  of  course.  It  was  objected  on  behalf  of  the  sureties  on  a 
bond  given  to  dissolve  the  attachment  in  this  suit  that  the  amendment 
was  not  for  the  same  cause  of  action^  but  the  amen'SmehL  w^  ftlln^ftd 
and  the  sureties  excepted. 

We  assumS'That  the  sureties  have  a  locus  standi  to  except,  even  if 
their  rights  would  be  protected  suflSciently  by  leaving  it  open  to  them 
to  deny  that  the  cause  of  action  was  the  same  when  sued  upon  their 
bond.  Pub.  Sts.  c.  167,  §  85.  Kellogg  v,  Kimball,  142  Mass.  124, 
128,  129.  But  we  think  it  needs  no  argument  or  express  evidence  to 
show  that  the  new  count  is  for  the  same  cause  of  action  as  the  old, 
within  the  requirements  of  Pub.  Sts.  c.  167,  §§  42,  85.  Mann  v. 
Brewer,  7  Allen,  202.  They  both  claim  the  same  sura  for  services 
during  the  same  months  of  the  same  j^ear,  and  for  services  shown  to 
have  to  do  with  music,  in  the  first  count  bv  the  words  *^  orchestra  and 
music  boxes,"  in  the  second  by  the  words  **  leader  and  music  boxes.*' 
Even  if  the  finding  had  not  been  warranted  when  the  amendment  was 
allowed,  it  was  shown  to  be  correct  as  soon  as  the  plaintiff  offered  his 
evidence.     This  exception  is  overruled. 

When  it  came  to  the  evidence,  the  plaintiff  proposed  to  prove  that 
he  rendered  the  services  declared  for  on  secular  days,  butadmitl 

^  It  appears  from  the  report  in  168  Mass.  519,  that  the  defendant,  proprietor  of  a 
seaside  resort,  contracted  in  1893  with  the  plaintiff,  leader  of  a  band,  for  the  serrices 
of  the  band  during  Jaly  and  Angu8t  at  certain  prices  for  each  week  of  seven  days. 
The  plaintiff  and  the  baud  played  daring  the  agreed  time.  On  Sundays  there  were 
concerts  in  the  afternoon  and  evening. 

Subsequent  to  1893,  some  additions  were  made  by  statute  in  Massachusetts  to  th« 
amusements  or  matters  of  business  which  might  lawfully  be  done  on  Sondaj.  Set 
Kev.  Laws,  c.  98,  §§  S,  5. 
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that  on  croB8-€zamiDation  his  testimon  j  would  be  the  same  as  at  the 
farmer  trial,  which  means  that  it  would  show  the  services  to  have  been 
rendered  under  a  contract  which,  as  we  have  said,  already  has  been 
passed  upon  by  this  court     l^hereupon  the  court  ruled  that  "iheaction 

TOul J  not  beVibiwaiained,  and  the  plaiisrtilf  excepted. "    '    "' 

'It  was  suggested  thatlhe  defendant  was  not  entitled  to  bring  out 
what  the  real  contract  was,  and  that  it  would  be  taking  advantage  of 
his  own  unlawful  act.  But  when  the  plaintiff  tried  to  establish  a  cer- 
tain contract,  namely,  a  promise  expressed  by  conduct  to  pay  a  fair 
and  reasonable  price  for  services  rendered  on  week  days,  the  defendant 
had  a  right  to  show  that  he  did  not  make  that  contract,  and  he  might 
prove  it  as  well  by  showing  that  he  made  a  different  contract  as  by 
showing  that  he  made  none.  Phipps  v.  Mahpn,  141  Mass.  471,  473 ; 
Starratt  v.  Mullen,  148  Mass.  570.  For  this  negative  purpose  it  does 
not  matter  whether  the  contract  actually  made  was  valid  or  not.  See 
Starratt  v.  Mullen,  148  Mass.  570 ;  New  York  Sb  New  England  Bail- 
road  v.  Sanders,  134  Mass.  53,  55. 

It  will  be  noticed  that  this  contract  was  bad,  not  because  of  the 
time  when  it  was  made,  but  because  of  its  contents.  Unless  the  orig- 
mal  contract  liaicTbeen  split  up,  of  which  there  was  no  pretence,  there 
oonld  be  no  question  of  fact  whether  a  valid  contract  was  not  made  at 
a  later  time,  such  as  sometimes  has  arisen  under  the  Sunday  law. 
Under  such  circumstances,  however  illegality  should  be  dealt  with,  it 
i^Ottld  l>e"dealt  with  on  e"vrdence~6nhe  facts  as  ^.h^y  were.  Th  would 
tfe^  inelegant,  if  not  worse,  to^llow  the  Jury  to  find  th^t^  thft  HAfpnrl«inf 
made  an  actual  contract  ditfereut  from  that  which  he^  realty  madftf  by 
<$Onfining  them  to  evidence' of  only  a  part  of  the  facts  and  excluding 
the  rest.^ 

1  In  Collinfl  v.  Blantern,  2  Wilson,  341, 1  Sm.  L.  C.  (lOth  ed.)  355  (9th  Am.  ed.), 
646,  it  was  decided  that  even  in  an  action  npon  a  specialty,  valid  npon  its  face,  facts 
might  he  pleaded  and  proved  showing  that  the  specialty  was  given  as  part  of  an 
illegal  transaction.  This  has  heen  regarded  as  settled  law  since  that  time.  See 
Green  hood  on  Public  Policy,  113  e^  seq.  and  cases  cited.  In  Irvin  v.  Irvin,  169  Pa. 
529,  however,  a  distinction  was  taken.  The  action  was  assumpsit  on  a  written  con- 
tract by  which  the  defendant  promised  to  pay  $6000  to  the  plaintiff  in  return  for  a 
oonvejrance  and  other  stated  legal  considerationfl.  The  defendant  offered  to  prove 
that  a  further  and  essential  consideration,  though  not  stated,  was  refraining  from 
contesting  proceedings  between  the  parties  for  a  divorce^.  The  Supreme  Coort  held 
the  evidence  properly  excluded,  saying: 

**  It  must  be  kept  in  mind,  the  suit  was  not  on  a  bond,  bill,  note  or  mortgage,  express- 
ing a  nominal  or  money  consideration,  and  which  was  met  by  an  offer  to  prove  the 
real  consideration,  as  in  nearly  every  reported  case  in  which  the  question  is  considered ; 
it  was  on  a  contract  setting  oat  in  detail  a  full  consideration  on  part  of  plaintiff  for 
the  money  defendant  was  to  pay ;  a  consideration  which  he  had  received,  and  for  years 
had  been  in  the  enjoyment  of  and  which  he  did  not  pretend  to  deny.  But  he  says  to 
plaintiff,  true,  the  contract,  as  represented,  was  made ;  the  purpose  of  that  was  not  to 
obtain  a  divorce,  but  to  free  valuable  lands  of  your  claim  upon  them,  that  the  title 
might  be  passed,  and  a  favorable  sale  made ;  true,  you  paid  the  full  consideration,  and 
have  not  received  what  you  were  to  get ;  this  contract  was  a  good  one  for  roe ;  it  was 
fur,  with  no  taint  of  illegality ;  but  there  was  another,  a  verbal  contract,  not  in  writ^ 
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Jf  the  plaintiff  were  to  be  allowed  to  recover,  the  groand  woaM  be 
that,  if  the  defendant  taw  fit  to  repudiate  the  contract  actaallj  made, 
the  law  would  make  him  pay  the  reasonable  Value 'of  tSe  "services  law- 
fuUj  rendered  and  accepted,  and  that  therefore,  under  the  forms ^f 
action  in  use,  he  would  bS'tfRRe  on  ancimons  oSBtFIct  impiiecTEy 
law.  Such  would  be  the  law  of  this  State  if  the  only  trouble  with  the 
contract  was  the  statute  of  frauds.  Bacon  v.  Parker,  187  Mass.  809, 
811.  See  Clark  v.  United  States,  95  U.  S.  589,  542,  546.  But  sach 
is  not  the  law  when  the  contract  is  unlawful,  and  the  parties  making  it 
stood  on  an  equal  footing.  The  plaintiff,  having  rendered  his  services 
in  pursuance  of  an  illegal  scheme,  is  not  in  a  position  to  ask  the  law  to 
help  him  by  substituting  a  fiction  for  a  fact.  His  inability  to  recover 
depends  upon  different  reasons  from  the  inability  to  recover  upon  a 
harmless  or  laudable  contract  not  evidenced  by  writing.  It  may  be 
regarded  as  a  punishment  which  he  is  not  to  be  allowed  to  evade  simply 
by  changing  the  form  of  his  count.  It  is  true  that  the  defendant  is  as 
bad  as  the  plaintiff,  but  he  is  no  worse.  It  would  be  treating  him  as 
worse  if  he  were  compelled  to  pay  according  to  a  fiction  because  the 
plaintiff  would  not  be  allowed  to  recover  according  to  the  fact.  De- 
fendants are  not  estopped  to  show  that  the  transactions  on  which  they 
are  sought  to  be  held  were  illegal,  in  favor  of  plaintiffs  who  cannot 
invoke  the  estoppel  without  showing  that  they  were  equally  in  the 
wrong. 

In  Bradley  v.  Rea,  108  Mass.  188,  language  is  used  which  is  some- 
what opposed  to  our  decision  if  taken  literally,  but  we  doubt  if  the 
court  intended  to  decide  anything  which  we  are  called  on  to  overrule. 
The  earlier  decision  of  Ladd  v.  Rogers,  11  Allen,  209,  sustains  our 
view;  and  in  Cranson  v,  Goss,  107  Mass.  489,  441,  Gray,  J.,  says: 
**If  a  chattel  has  been  sold  and  delivered  on  the  Lord's  day  without. 
payment  of  the  price,  the  seller  cannot  recover  either  the  price  or  the 
value ;  not  the  price  agreed  on  that  day,  because  the  agreement  is 
illegal ;  not  the  value,  because,  whether  the  property  is  deemed  to  have 
passed  to  the  defendant,  or  to  be  held  by  him  without  right,  there  is 
no  ground  upon  which  a  promise  to  pay  for  it  can  be  implied^"  See 
also  Dodson  v,  Harris,  10  Ala.  566,  569  ;  Troewert  v.  Decker,  51  Wis. 
46 ;  Simpson  v.  NichoUs,  8  M.  ^b  W.  240,  and  5  M.  ^b  W.  702,  n. ; 
Thompson  t;.  Williams,  58  N.  H.  248.    If  this  is  true  as  to  property 

ing,  which  is  illegal,  msde  bj  our  attorneys,  by  which  yaa  were  to  get  a  diroiee ;  that 
avoida  the  legal  contract,  and  yon  cannot  recover.  This  was  the  attitude  in  which 
defendant  stood,  when  the  offers  of  testimony  were  made.  Clearly,  under  the  whole 
testimony,  that  of  plaintiff,  which  was  heard,  and  that  of  defendant,  which  was  offered, 
the  Integrity  of  the  established  written  contract  could  not  be  affected  by  what,  if  tine, 
was  a  collateral  undertaking  to  do  an  unlawful  act  The  written  contract  did  not,  as 
in  Collins  v.  Blantem,  rest  on  a  Tidous  consideration,  which  struck  at  the  contract 
itself,  so  that  it  nerer  had  a  legal  entity.  It  rested  on  a  perfectly  good  consideratioii, 
wholly  independent  of  the  merely  collateral  promise.  No  Terdict  against  it,  on 
eridence,  ought  to  hare  been  or  could  have  been  sustained." 
Be*  also  Harrey  v,  Tama  Co.,  fiS  la.  S2S. 
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reoeived  under  an  illegal  contract  and  kept  when  it  migbt  be  retomed, 
a  fovixcri  it  is  true  as  to  services  accepted  which  cannot  be  returned. 
See  Keener,  Quasi-ContractSi  265. 

Exceptions  avemUed  ^ 


ALICE  NOICE  V.  A.  D.  BROWN, 

Nbw  Jbrbkt  Supreme  Court,  Fbbruart  Term,  1876. 
[Reported  in  38  New  Jerujf  Law,  228.] 

BsASLBT,  G.  J.  The  declaration,  to  which  a  demurrer  has  been 
filed,  complains  in  all  its  counts  of  a  breach  of  a  promise  of  marriage. 
These  counts  are  special,  and  all  contain  the  same  facts.  The  case 
thus  presented  is,  that  the  defendant,  being  a  married  man,  and  living 
apart  fh>m  his  wife,  and  in  expectation  of  a  divorce  from  her  by  force 
of  a  bill  then  pending,  promised  the  plaintiff  to  marry  her  in  a  reason- 
able time  after  such  divorce  should  have  been  obtained. 

I  cannot  see  the  faintest  semblance  of  legality  in  the  promise  here 
laid.  It  is  wholly  fallacious  to  suppose  that  a  contract  is  not  illegiti- 
mate if  the  act  agreed  to  be  done  would  not  be  illegal  at  the  time  of 
its  contemplated  performance.  Such  is  not  the  law.  A  contract  is 
totally  void,  if,  when  it  is  made,  it  is  opposed  to  morality  or  public 
policy.  The  institution  of  marriage  is  the  first  act  of  civilization,  and 
'  the  protection  of  the  married  state  against  all  molestation  or  disturb- 
ance is  a  part  of  the  policy  of  every  people  possessed  of  morals  and 
laws.  But  this  relationship,  in  order  to  execute  the  purpose  for  which 
it  is  established,  requires  the  undivided  devotion  of  each  of  the  parties 
to  it  to  the  other,  and  the  consequence  is  that  it  is  invaded  and  im- 
paired by  anything  which  has  a  tendancy  to  alienate  such  devotion. 
But  this  plaintiff  claims  the  right  to  take  to  herself  that  affection  of 
this  husband,  which,  in  legal  theory  at  least,  belongs  to  the  wife ;  but 
such  a  transfer  the  law  will  not  sanction.  Such  conduct  is  a  gross  vio- 
lation of  the  rights  of  the  wife.  Nor,  in  a  legal  point  of  view,  does  it 
at  all  strengthen  the  argument  to  suggest  that  the  defendant,  at  the 
time  of  making  this  promise,  was  living  separated  from  his  wife,  and 
was  looking  forward  to  a  divorce.  While  the  marriage  exists  the  duties 
inherent  in  such  marriage  likewise  exist,  and  tliey  cannot  be  thrown 
off  at  the  will  of  either  party.  By  voluntarily  withdrawing  from  the 
society  of  his  wife  a  man  cannot  free  himself  from  his  matrimonial 
obligations.  Nor  can  he  do  so  in  the  hope  of  a  divorce.  If  a  husband 
can  bind  himself  to  a  future  marriage  conditioned  on  the  getting  of  c 

^  See  bIbo  as  to  the  effect  of  illegality  of  part  of  the  consideration  for  a  promise,  15 
Am.  &  Eng.  Encjc  of  law  (2d  ed.),  988;  Simpson  v.  Normand,  51  La.  Ann.  1855; 
Edwards  County  v.  Jennings,  89  Tex.  618,  and  cases  cited  on  pp.  620,  621.  Compare 
FisheU  v.  Gray,  60  N.  J  L.  5 ;  Roeenbaam  v.  United  States  Credit  System  Ca,  65 
N.  J.  L.  255. 
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divorce,  ao  he  can  incur  a  similar  obligation  to  be  pat  in  effect  on  the 
dissolution  of  his  marriage  by  the  death  of  his  wife.  Such  contracts 
are  highly  impolitic  and  highly  scandalous,  and  are,  therefore,  illegal. 

The  demurrer  must  be  sustained,^ 


GYLES  MERRILL  v.  BYRON  L.  PEASLEE. 

SupRBMB   Judicial  Court   of   Massachusetts,   Novembui  5,  1887  — 

March  30,  1888. 

[Reported  in  146  MauaehuMetU,AM.'] 

Contract  upon  a  note  for  $5,000,  payable  to  the  plaintiff  and  made 
by  the  defendant's  testator. 

The  testator  made  the  note,  and  simultaneously  the  plaintiff  executed 
a  declaration  of  trust,  declaring  that  he  would  collect  the  note  after  the 
death  of  the  testator,  and  pay  the  proceeds  to  Abby  D.  Peaslee,  the 
testator's  wife,  provided  she  had  lived  with  the  testator  as  his  wife 
until  his  death. 

The  evidence  further  showed  that  the  note  was  given  by  the  testator 
in  consideration  that  his  wife  would  return  to  him  and  live  with  him  as 
his  wife,  and  that  she  would  not  institute  proceedings  for  a  divorce.' 

-ffi  J?.  Carter  J  and  -5.  B,  Jones^  for  the  plaintiff. 

W.  H,  Moody y  for  the  defendants. 

W.  Allen,  J.  The  note  was  given  to  carry  out  a  contract  between 
husband  and  wife,  by  which,  in  consideration  that  she  should  live  with 
him  as  his  wife  during  their  joint  lives,  he  was  to  cause  to  be  paid  to 
her  five  thousand  dollars  after  his  decease,  if  she  survived.    The  con- 

^  The  decision  was  affirmed  by  the  Conrt  of  Errors  and  Appeals,  39  N.  J.  L.  ISS. 
From  that  report  the  additional  fact  appears  that  the  pending  proceedings  for  diToroe 
were  institnted  by  the  defendant's  wife. 

See  also  Paddock  v.  Robinson,  63  111.  99 ;  Leapert  v.  Shields,  60  Pac.  Rep.  (CoL 
App.)  193.    Compare  Brown  v.  Odill,  104  Tenn.  250. 

In  Graham  v.  Chicago,  &c.  Ry.  Co.,  53  Wis.  473,  484,  the  conrt  said :  "  The  law^ 
fnlness  of  an  act  done  depends  upon  the  laws  in  force  at  the  time  it  is  done ;  and,  if 
unlawful  when  done,  it  does  not  become  lawful  by  a  snbseqneut  change  of  the  law 
which  renders  such  act  lawful  thereafter.  Bailey  i;.  Mogg,  4  Denio,  60;  Roby  v. 
West,  4  N.  H.  285;  Jaques  v.  Withy,  1  H.  31.65;  Fletcher  v.  Peck,  6  Cranch/s7 ; 
Conley  v.  Palmer,  2  Comst.  182. 

"  This  court  has  enforced  this  rale  to  its  full  extent  in  cases  of  contracts  Toid  aft 
the  time  they  were  made,  under  the  usury  law  and  the  law  prohibiting  a  party  from 
recovering  for  liquor  bills.  Gorsuth  v.  Butterfield,  2  Wis.  237 ;  Root  p.  Pinney,  11 
Wis.  84 ;  Wood  v.  Lake,  13  Wis.  84 ;  Lee  r.  Peckham,  17  Wis.  383 ;  Morton  r.  Ruther- 
ford, 18  Wis.  298;  Meiswinkle  v.  Jung,  30  Wis.  361 ;  Austin  v.  Burgess,  36  Wis.  186." 

The  same  doctrine  was  applied  in  Fulton  v.  Day,  63  Wis.  112,  to  the  case  of  a  note 
giTen  after  the  repeal  of  the  United  States  Bankruptcy  Law  of  1867  in  renewal  of  a 
.lote  made  Toid  by  that  statute. 

Compare  Hartford  Fire  Ins.  Co.  v.  Chicago,  &c  Ry.  Co.,  62  Fed.  Rep.  904. 

'  The  statement  of  facts  has  been  abbreviated. 
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sideration  of  the  note  was  the  agreement,  or  the  performance  of  the 
agreement,  of  the  wife  to  live  in  marital  relations  with  her  husband. 
It  was  not  to  perform  some  service  for  him  which  could  be  hired,  as  to 
keep  his  house,  or  to  nurse  him  in  sickness,  but  to  give  him  the  fellow- 
ship and  communion  of  a  wife.  This  is  not  a  service  which  the  wife 
can  sell  or  the  husband  buy.     Perhaps  a  husband  can  hire  his  wife  to 

.  do  an3*thing  for  him  which  a  servant  can  be  hired  to  do,  or  can  buy  of 
her  anything  that  is  the  subject  of  barter ;  but  a  servant  cannot  be 
hired  to  fulfil  the  marital  relation,  and  the  fellowship  of  the  wife  is  not 

I  an  article  of  trade  between  husband  and  wife.  Like  parental  authority 
and  filial  obedience,  conjugal  consortium  is  without  the  range  of  pecu- 
niary considerations.  The  law  fixes  and  regulates  it  on  public  con- 
siderations, and  will  not  allow  the  parties  to  discard  and  resume  it  for 
money. 

It  is  the  same  when  the  misconduct  of  one  party  has  given  to  the 
other  the  option  to  withdraw  conjugal  fellowship.  It  is  not  a  mere 
personal  right  affecting  only  the  parties  to  the  marriage,  but  a  right 
which  is  an  incident  of  the  status  of  marriage,  and  which  affects  chil- 
dren, the  family,  and  society,  and  which  must  be  exercised  upon  con- 
siderations arising  from  the  nature  of  the  right  It  is  given  to  the 
injured  party  to  be  used  in  the  interests  of  justice  and  of  society.  It 
is  as  much  against  public  polic}*  to  restore  interrupted  conjugal  rela- 
tions for  money,  as  it  is  to  continue  them  without  interruption  for  the 
same  consideration.  The  right  of  condonation  is  not  exercised  for  the 
sake  of  justice  to  the  injured  party,  or  with  regard  to  the  rights  of 
others  or  the  interests  of  the  public,  when  it  is  sold  for  money,  and  the 
law  cannot  recognize  such  a  consideration  for  it ;  it  implies  forgiveness 
founded  on  the  supposed  penitence  of  the  wrongdoer  and  the  hope  that 
he  will  not  again  offend.  The  resumption  of  marital  intercourse  after 
a  justifiable  separation  without  such  forgiveness,  and  only  for  money, 
shows  connivance  rather  than  condonation.  See  Copeland  v.  Boaz, 
9  Baxter,  223 ;  Van  Order  v.  Van  Order,  8  Hun,  815  \  Roberts  v.  Frisby, 
88  Tex.  219  ;  Miller  v.  Miller  (Iowa),  85  N.  W.  Rep.  464 ;  Adams  v. 
Adams,  91  N.  Y.  381 ;  Garth  v.  Eamshaw,  8  Y.  <&  C.  584 ;  Gipps  v. 
Hume,  2  Johns.  &  Hem.  517 ;  Brown  v.  Brine,  1  Kx.  D.  5. 

In  the  present  case  the  wife  had  left  her  husband,  and  had  a  good 
cause  of  divorce  from  him  on  account  of  extreme  cruelty.  But  the 
agreement  did  not  look  to  a  provision  for  the  separate  support  of  the 
wife,  nor  to  a  bar  against  proceedings  by  her  for  a  divorce,  except  as 
that  was  involved  in  the  resumption  by  her  of  marital  relations.  Had 
the  consideration  of  the  note  been  an  agreement  not  to  prosecute  pro- 
ceedings for  a  divorce,  a  different  question  would  have  been  presented, 
upon  which  we  express  no  opinion.  See  Newsome  t*.  Newsome,  L.  R. 
2  P.  db  D.  306.  When  the  wife,  who  was  living  separate  f^om  her 
husband  for  justifiable  cause,  voluntarily  returned  to  him,  the  law 
conclusively  presumed  that  she  returned  because  she  had  condoned  the 
offence,  and  not  becaose  she  was  paid  to  live  with  him ;  and  it  will  not 
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•nforoe  or  reoognize  as  yalid  a  promise  of  the  hasband  to  pay  money 
to  the  wife  to  indaoe  her  to  return  to  him,  or  to  condone  the  offence. 
In  the  opinion  of  a  majority  of  the  coart  the  entry  most  be, 

Excq^iofu  cverruUd. 

HoLMMAf  J.  We  mast  assume,  and  the  majority  of  the  court  do 
assume,  that  a  consideration  furnished  by  a  married  woman  who  is  a 
ee9tu\  q%ie  trust  will  sustain  a  promise  by  her  husband  to  her  trustee. 
Whatever  might  be  thought  upon  this  point  as  a  new  question,  it  has 
been  settled,  not  without  discussion,  and  we  are  bound  by  the  decisions. 
Butler  V.  Ives,  189  Mass.  202.  See  Nichols  t;.  Nichols,  136  Mass. 
256. 

In  the  case  at  bar  the  evidence  tended  to  show  that  the  defendant's 
testator  had  been  guilty  of  extreme  cruelty  to  his  wife,  entitling  her  to 
r.  divorce,  and  that  she  had  separated  from  him,  and  had  consulted 
counsel  with  a  view  to  obtaining  a  divorce  and  alimony.  The  consid- 
eration for  the  note  in  suit  was,  that  ^^  she  would  not  proceed  against 
him  for  a  divorce  or  alimony,  and  would  return  to  him  and  live  with 
him  as  his  wife."  This  consideration,  however  construed,  was  fully 
furnished.  She  did  not  proceed  against  him,  and  she  did  return  and 
did  live  with  him  as  his  wife  until  his  death. 

I  do  not  understand  it  to  be  denied  that  this  conduct  on  the  wife's 
part  was  such  a  change  of  position,  or  detriment  in  the  legal  sense  of 
that  word,  as  to  be  a  sufficient  consideration  for  a  promise,  if  not  an 
illegal  one.  We  must  take  it  that  the  wife  had  a  right  to  refuse  to 
return  to  cohabitation,  and  it  seems  to  follow  that,  apart  from  illegality, 
the  return  itself  was  sufficient  consideration  for  the  note.  Burkholder's 
Appeal,  105  Penn.  St.  31,  37.  The  case  is  not  like  those  where  the 
wife  was  only  doing  what  she  was  legally  bound  to  do.  This  was  the 
ground  of  decision  in  Miller  v.  Miller  (Iowa,  Dec.  13,  1887),  35  N.  W. 
Bep.  464,  and,  so  far  as  appears,  was  the  fact  in  Copeland  v.  Boaz, 
9  Baxter,  223;  Boberts  v,  Frisby,  38  Tex.  219.  The  last  two  cases 
seem  to  go  in  part  also  upon  the  ground  that  a  contract  by  a  husband 
upon  a  consideration  moving  from  the  wife  is  void,  notwithstanding 
the  intervention  of  a  trustee,  which  cannot  be  taken  here,  in  view  of 
the  cases  first  cited. 

At  all  events,  the  giving  up  or  refraining  from  'proceedings  for  a 
divorce  and  alimony,  which  the  wife  is  entitled  to  maintain,  is  both  a 
sufficient  and  a  legal  consideration.  Wilson  v.  Wilson,  1  H.  L.  Gas. 
538,  574 ;  s.  c.  14  Sim.  405,  5  H.  L.  Gas.  40 ;  Hart  v.  Hart,  18  Gh.  D. 
670,  685  ;  Sterling  v.  Sterling,  12  Ga.  201,  204.  So  that  I  understand 
the  precise  reason  on  which  the  decision  of  the  majority  goes  to  be  that 
coupling  the  wife's  return  to  cohabitation  with  the  legal  consideration 
of  giving  up  her  divorce  suit  made  the  contract  illegal. 

I  find  no  decision  or  dictum  in  favor  of  this  proposition.  On  the 
other  hand,  the  Court  of  Errors  and  Appeals  of  New  York  has  unani- 
mously sustained  the  validity  of  a  note  given  by  a  husband  to  a  trustee 
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for  his  wife  upon  sabstantiallj  the  same  consideration  as  in  the  case  at 
bar,  and  has  declared  itself  unable  to  see  anything  against  public 
policy  in  the  transaction.  It  seems  probable  that  the  Supreme  Court 
of  Pennsylvania  would  decide  in  the  same  wa}',  and  it  is  hardly  open 
to  doubt  that  the  same  view  would  be  taken  in  England.  Adams  v. 
Adams,  91  N.  Y.  381;  Burkholder's  Appeal,  105  Penn.  St  81,87; 
Newsome  v,  Newsome,  L.  R  2  P.  &  D.  806 ;  Jodrell  v,  Jodrell,  9  Beav. 
45,  56,  59,  and  cases  supra;  Symons  v.  Burton,  Monro,  Acta  Can- 
cellariffi,  266. 

It  seems  to  me  that  reason  as  well  as  authority  is  opposed  to  the 
decision.  The  actual  return  to  cohabitation  was  perfectly  lawful,  what- 
ever the  motive  which  induced  it.  I  cannot  think  that  it  is  unlawful 
to  make  a  lawful  act,  which  the^  wife  may  do  or  not  do  as  she  chooses, 
the  consideration  of  a  promise,  merely  because,  b}'  reaction,  the  mak- 
ing of  the  promise  tends  to  mingle  a  worldly  motive  with  whatever 
other  motives  the  wife  may  have  for  renewing  cohabitation.  No  one 
doubts  that  marriage  is  a  sufficient  consideration  for  a  promise  to  pay 
money.  Pub.  Sts.  c.  78,  §  1 ,  cl.  8.  I  do  not  quite  understand  why  it 
should  be  more  illegal  to  make  such  a  promise  for  the  resumption  than 
for  the  assumption  of  conjugal  relations. 

I  agree  too  to  what  is  said  in  Adams  v.  Adams,  ubi  supra.  The 
arrangements  *'  tended  to  restore  peace  and  harmony  between  husband 
and  wife,  and  renew  their  conjugal  relations.  Agreements  to  separate 
have  been  regarded  as  against  public  policy,  but  it  would  be  strangely 
inconsistent  if  the  same  polic}'  should  condemn  agreements  to  restore 
marital  relations  after  a  temporary  separation  had  taken  place.  While 
the  law  favors  the  settlement  of  controversies  between  all  other  per- 
sons, it  would  be  a  curious  policy'  which  should  forbid  husband  and 
wife  to  compromise  their  differences,  or  preclude  either  from  forgiving 
a  wrong  committed  by  the  other." 

I  am  authorized  to  say  that  Mr.  Justice  Charles  Allen  and  Mr. 
Justice  Enowltom  concur  in  this  opinion.^ 

^  Li  Poison  V.  Stewart,  167  Mass.  211,  a  covenant  given  in  consideration  of  the 
forbearance  to  bring  a  well-fonnded  suit  for  divorce  was  enforced.  In  Barbour  v. 
Barboar,  49  N.  J.  £q.  429,  a  promise  in  consideration  of  snch  forbearance  and  the 
lesaniption  of  conjugal  relations  was  enforced.  The  decision  was  reversed  in  51  N.  J. 
£q.  267,  bat  not  on  the  ground  of  illegality  of  the  contract 

Agreements  to  facilitate  divorce  or  separation  are  contrary  to  public  policy. 
Greenhood  on  Public  Policy,  488  et  seq.  and  cases  cited.  See  also  Loveren  v,  Loveren, 
106  Cal.  509;  Smutzer  v.  Stimson,  9  Col.  App.  326;  Stokes  t;.  Anderson,  118  Ind. 
633;  Cross  v.  Cross,  58  N.  H.  873;  Train  v,  Davidson,  20  N.  Y.  App.  Div.  577; 
Phillips  p.  Thorp,  10  Oreg.  494;  Irvin  v.  Irvin,  169  Pa.  529;  James  v.  Steere,  16  R.  I. 
367  ;  Palmer  v.  Palmer,  72  Pac  Rep.  (Utah)  3 ;  Baum  v.  Baum,  109  Wis.  47.  Com- 
pare Greenhood,  484  et  ieq,;  Gibbons  v.  Gibbons,  54  S.  W.  Rep.  (Ky.)  710;  Parsons 
V.  Parsons,  62  S.  W.  Rep.  (Ky.)  719. 

Contracts  of  marriage  brokage  are  also  illegal.  Greenhood,  478  et  ieq. ;  Morriran 
V.  Rogers,  1 15  Cal.  252 ;  Hellen  v.  Anderson,  83  IlL  App.  506 ;  Johnson  v.  Hunt,  81  Ky. 
321 ;  Andiff  v,  June,  81  Mich.  477j  Dnvml  o.  Wellman,  124  N.  Y.  156.  Bee  also  61 
L.  B.  A.  641  n. 
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SECTION  VL 

Effect  of  Illegality. 

COPE  V.  BOWLANDS. 

In  the  Excheqceb.    1836. 

{RepoiUd  in  S  MetMon  f  WMty,  149.] 

Paskb,  B.  In  this  case,  which  was  aif^ed  a  few  days  ago,  the 
plaintiff  moved  for  judgment  nan  obstante  veredicto^  on  the  ground 
that  a  plea  in  bar  was  bad  in  law.  The  plea  was,  that  the  work  and 
labor,  in  respect  of  which  the  action  was  brought,  was  performed  bj 
the  plaintiff  as  a  broker  in  London,  and  that  he  was  not  dulj  licensed, 
authorized,  and  empowered  to  act  as  a  stockbroker  by  the  Court  of 
Mayor  and  Aldermen,  pursuant  to  the  statute.  We  jare  of  opinion  that 
the  plea  is  good  in  substance,  and  consequently  the  rule  must  be 
discharged. 

It  is  perfectly  settled  that  where  the  contract  which  the  plaintiff 
seeks  to  enforce,  be  it  express  or  implied,  is  expressly  or  by  implica- 
tion forbidden  by  the  common  or  statute  law,  no  court  wiU  lend  its 
assistance  to  give  it  effect  It  is  equally  clear  that  a  contract  is  void  if 
prohibited  by  a  statute,  though  the  statute  inflicts  a  penalty  only, 
because  such  a  penalty  implies  a  prohibition.  Lord  Holt,  Bartlett  v. 
Vinor,  Carthew.  252.  And  it  may  be  safely  laid  down,  notwithstand- 
ing  some  dicta  apparently  to  the  contrary,  that  if  the  contract  be 
rendered  illegal,  it  can  make  no  difference,  in  point  of  law,  whether 
the  statute  which  makes  it  so  has  in  view  the  protection  of  the  revenue, 
or  any  other  object  The  sole  question  is,  whether  the  statute  means 
to  prohibit  the  contract  In  the  cases  of  Brown  v.  Duncan,  10  B.  dt 
Cress.  93,  5  M.  <&  Ry.  114,  and  Wetberell  v.  Jones,  S  B.  &  Aid.  221, 
both  cases  of  violation  of  the  revenue  laws,  the  particular  contract 
sued  upon  was  held  not  to  be  interdicted ;  and  in  Johnson  v.  Hudson, 
11  East,  180,  as  explained  in  the  Judgment  of  the  Court  of  King's 
Bench  in  Foster  v.  Taylor,  5  B.  &  Aid.  898,  3  Nev.  &  Man.  244,  the 
provision  of  the  statute  which  requires  [lersons  dealing  in  tobacco  to 
take  out  a  license  was  held  to  be  a  regulation  attaching  to  the  plaintiff 
personally,  and  affecting  him  with  the  penalt}*,  for  the  purpose  of 
securing  the  license  duty  only,  and  not  forbidding  the  contract  itself; 
though  it  is  to  be  observed  that  some  little  doubt  has  been  thrown  oa 
the  particular  case  in  a  very  learned  work,  2  Starkie  on  Evidence,  886. 
The  principle,  however,  of  that  decision  as  above  explained  is  correct; 
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and  the  question  for  us  now  to  determine  is,  whether  the  enactment  of 
the  statute  6  Ann,  c.  16  (altered  as  to  the  amount  of  penaltj*  bj  57 
Geo.  3,  c.  60)  is  meant  merely  to  secure  a  revenue  to  the  citj-,  and 
for  that  purpose  to  render  the  person  acting  as  a  broker  liable  to  a 
penalty  if  he  does  not  pay  it ;  or  whether  one  of  its  objects  be  the  pro- 
tection of  the  public,  and  the  prevention  of  improper  persons  acting 
as  brokers.  On  the  former  supposition  the  contract  with  a  broker  for 
his  brokerage  is  not  prohibited  by  the  statute ;  on  the  latter  it  is :  for 
it  cannot  be  permitted  to  a  person  to  recover  a  compensation  for  an 
act  which  the  law  interdicts  him  from  doing.  In  order  to  decide  this 
point  it  is  only  necessary  to  look  at  the  statute  itself.  If  its  object  had 
been  simply  the  pecuniary  advantage  of  the  mayor  and  corporation,  it 
would  have  been  wholly  unnecessary  to  have  made  any  provision  for 
securing  the  good  conduct  of  the  persons  admitted.  The  more  that 
should  be  allowed  to  practise,  the  larger  the  revenue  of  the  city ;  but 
the  enactment  that  all  persons  who  should  act  as  brokers  should  be 
admitted  by  the  Court  of  Mayor  and  Aldermen,  under  such  restrictions 
and  limitations  for  their  honest  and  good  behavior  as  the  court  should 
think  fit  and  reasonable,  shows  clearly  that  the  legislature  had  in  view, 
as  one  object,  the  benefit  and  security  of  the  public  in  those  important 
transactions  wtich  are  negotiated  by  brokers.  The  clause,  therefore, 
which  imposes  a  penalty,  must  be  taken  (in  the  language  of  Lord  Holt, 
above  referred  to)  to  imply  a  prohibition  of  all  unadmitted  persons  to 
act  as  brokers,  and  consequently  to  prohibit,  by  necessary  inference, 
aU  contracts  which  such  persons  make  for  compensation  to  themselves 
for  so  acting ;  and  this  is  the  contract  on  which  this  action  (so  far  as 
it  relates  to  brokerage)  is  brought 

This  provision  of  the  statute,  so  construed,  is  in  afiSrmance  of  the 
right  of  the  mayor  and  aldermen  to  admit  brokers,  which  appears  to 
have  existed  in  the  earliest  times,  and  that  for  the  convenience  of  trade 
and  the  public  good,  as  may  be  collected  from  the  statute  18  Ed.  1,  st 
5,  and  the  recitals  in  the  1  Jac.  1,  c.  21,  and  in  the  8  &  9  Wm.  8,  c.  82. 
.  The  distinction  between  this  and  the  case  of  Mc  parte  Dyster,  8 
'Rose's  Bankrupt  Cases,  349,  which  was  cited  on  behalf  of  the  plaintiff 
is  very  clearly  explained  by  Lord  Eldon  in  his  judgment.  The  prohi- 
bition to  act  without  admission,  is  statutory ;  the  regulations  adopted 
by  the  mayor  and  court  of  aldermen  in  the  case  of  admitted  brokers 
are  not ;  they  are  purely  municipal,  and  have  not  the  force  of  a  general 
law ;  the  only  consequences  of  their  violation  are  those  which  the  regu 
lations  prescribe. 

One  other  case  cited  for  the  plaintiff  remains  to  be  noticed  ;  it  is  that 
of  Gremaire  v.  Le  Clerc  Bois  Valon,  2  Camp.  144,  in  which  Lord  Ellen- 
borough  held  that  the  plaintiff  could  recover  for  surgery  and  medicines, 
though  he  had  not  been  admitted  pursuant  to  the  statute  3  Hen.  8,  c. 
11,  s.  1.  It  is  certainly  difficult  to  reconcile  this  case  with  the  rule 
above  laid  down,  for  the  provisions  of  that  statute  were  clearly  meant 
to  secure  to  the  public  skilful  practitioners  in  surgery  and  medicine ; 
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but,  on  a  motion  for  a  new  trial,  the  Conrt  of  King's  Bench  do  not 
appear  to  have  sanctioned  the  doctrine  of  Lord  EUenborough,  for  they 
disposed  of  the  case  on  another  ground,  namely,  that  there  was  no 
proof  that  the  plaintiff  had  not  been  duly  licensed.  We  therefore 
think  that  case  is  not  a  binding  authority ;  and,  for  the  reasons  above 
given,  are  of  opinion  that  the  rule  must  be  discharged* 

Buh 


JOHN  BISBEE  v.  MARY  McALLEN. 
Minnesota  Supreme  Court,  August  28,  1888. 

[Reported  in  39  Minneeoia,  143.] 

ViNDERBUROH,  J.  The  questiou  presented  for  consideration  in  tfala 
ease  is  raised  upon  the  sufficlenc}'  of  the  second  defence  set  up  in  t&e 
answer,  where  it  appears  that  the  goods  alleged'  tO  haV*e  TVfi^h  sold  to 
the  defendant,  and  for  the  price  of  which  this  ttuUon  ia  bniUKJil.  were 
sold  by  weight  and  measurement,  and  that  such  weight  and  measare- 
ment  were  unlawfully  ascertained  and  fixed  by  certain  unsealed  meaa- 
nres,  scales,'  a'tid  "weighls,  wbicti  bad  never  oeen  p/0?ifL  UsyUfU,  or 
sealed,  as  required  by  the  statute!  "Under  lien.  &L  i«Y»,  c.  21,  §  11, 
a  sale  of  goods,  wares,  and  merchandise  by  any  scale-beam,  steelyard, 
weight,  or  measure,  not  proved  and  sealed  in  accordance  with  the  pro- 
yisions  of  that  chapter,  is  made  a  misdemeanor,  and  subjects  the  person 
making  such  sale  to  a  penalty  of  not  less  than  five  nor  more  than  one 
hundred  dollars.  The  provision  for  a  penalty  in  this  section  implies  a 
prohibition  of  such  sales.  That  is  to  say,  if  goods  are  sold  by  weigfit 
or  measure,  the  law  absolutely  requires  that  the  scales  or  measures 
used  should  be  approved  by  the  sealer  of  weights  and  measures  tor  tne 
county,  as  the  statute  provides.  '    ' ' 

It  stands  admitted  upon  the  record,  then,  in  this  case,  that  the  sale 
in  question  here,  as  made,  was  prohibited,  and  in  violation  of  the 
statute.  The  weighing  or  measuring  is  not  a  collateral  matter,  but 
is  directly  involved  in  the  act  of  selling  and  the  contract  of  sale.  It 
regulates  the  quantity  to  be  delivered  and  the  amount  to  be  paid. 
And  where  the  statute  has  in  view  the  prevention  of  ttAu^  by  tlie 


^  In  the  foUowinfir  cases  it  was  held  to  afford  no  defence  to  a  contract  that  it 
made  in  vioUtion  of  a  reyenae  law. 

Johnson  v,  Hadson,  11  East,  180;  Brown  v.  Dancan,  10  B.  &  C.  93;  Smith  v.  Maw- 
hood,  14  M.  &  W.  452 ;  Larned  v.  Andrews,  106  Mass.  435 ;  Mandlebanm  c.  Grego- 
Titch,  17  Nev.  87 ;  Corning  o.  Abbott,  54  N.  H.  469 ;  Rackman  v.  Berghola,  37  N.  J.  L. 
437 ;  Woodward  v.  Stearns,  10  Abb.  Pr.  v.  B.  395  (see  also  Griffith  v.  Wells,  3  Denio, 
226) ;  Kahter  r.  First  Nat  Bank.  92  Pa.  393  (see  also  Hertsley  v.  Geigley,  196  Pa. 
419) ;  Aiken  v,  Blaisdell,  41  Vt.  655.  Bat  see  contra  Creekmore  v.  Chitwood,  7  Bush, 
317;  Harding  v.  Hagar,  60  Me.  340,  63  Me.  515  (bat  see  Randall  v,  Taell,  89  Me. 
442,  448) ;  Cnrran  v.  Downs.  3  Mo.  App.  468 ;  Hall  v.  Bishop,  3  Dalj,  109 ;  Best  v. 
Bander,  29  How.  Pr.  489;  Coodon  v.  Walker,  I  Yeates,  483;  Sewell  v.  Richiaood,. 
Taylor  (U.  C.  K.  B.)  423;  Mallen  v.  Kenr,  6  U.  C.  Q.  B.  (o.  s.)  171.  ^ 
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seller,  then,  though  there  be  nothing  bat  a  penalty,  a  contract  which 
infringes  the  statute  cannot  be  upheld.  Griffith  v.  Wells/ S  Dcnio,  226, 
"and  cases ";  "Xe wis "rV  Welch,  14  !N^.  H.  294.  Here  the  intent  of  the 
statute  is  clearly  to  prevent  sales  by  unprovett^and  unsealed  scales  oiT 
fnsttsnres,  and  its^  object  is  undoubtedly  to  protect  the  public  Troih 
^ua  or  imposition"  by  ttxe'Tiscr  OffklSe  or  inaccurate  balances' and 
mea8ufenienrs."It  covers'  "altnsfises '  ofsaTesTTy'  weight  or  measure, 
and  this  case  is  deafly  within  it.  The  doctrine  appears  to  be  too  well 
settled  to  require  extended' discussion.  Brackett  v,  Hoyt,  29  N.  H.  264 ; 
Smith  V.  Arnold,  106  Mass.  269 ;  Woods  o.  Armstrong,  54  Ala.  150 
(25  Am.  Rep.  671,  notes  and  cases)  ;  IngersoU  v,  Randall,  14  Minn.  304 
(400) .  In  some  cases  a  remedy  has  been  suggested  and  recognized 
outside  the  prohibited  contract.  Pratt  v.  Short,  79  N.  T.  437,  445. 
But  no  such  question  is  involved  in  this  case.  In  respect  to  defences 
of  this  kind,  we  adopt  the  language  of  the  court  in  Lewis  r.  Welch, 
mpra  :  ^^  The  objection  that  the  contract  is  illegal  as  between  the 
parties  is  never  very  creditable  to  him  who  makes  it.  ^  But  it  is  not  pi;t 
>Df  favor  to  mm  tbat  tne  oDjection  is  susj^ned,'  but  from  regard  to jthfi 
law.  The  aJvantageTe"  derives  Iromlt  Is  altogether  accidental."  The 
supposed  hardships  of  particular'^'ases'must  yield  to  the  general  pur- 
poses of  the  act,  and  the  modification  of  the  law,  if  any  shall  be  found 
neoessary,  must  be  by  the  legislature.  firder  <jffljy^f^ 

1  Law  V.  Hodflon,  11  Eaut,  SCO;  Little  v.  Poole,  9  B.  ft  C.  192;  Fonter  v.  Taylor, 
5  B.  &  Ad.  887 ;  Miller  v,  Ammon,  145  U.  S.  421 ;  Hawkins  v.  Smith,  2  Cr.  C.  C.  173  ; 
Thompson  v.  MiUigan,  2  Cr.  C.  C.  173 ;  Lang  v.  Lynch,  88  Fed.  Rep.  489 ;  Qnnter  v. 
Leckey,  30  Ala.  591 ;  Pacific  Goano  Co.  v.  MuUenf  66  Ala.  582 ;  Merriman  v,  Knox, 
99  Ala.  93;  Gardner  v.  Tatnm,  81  Cal.  370;  Kleckley  o.  Leyden,  63  Ga.  215;  John- 
ston V.  McConnell,  65  Ga.  129 ;  Lorents  v.  Conner,  69  Ga.  761 ;  Tedrick  v.  Hiner,  61 
HL  189;  East  St.  Lonis  v.  Freds,  17  111.  App.  338;  Hnstis  v.  Picklands,  27  111.  App. 
270;  Richardson  v.  Brix,  94  la.  626;  Dolson  v.  Hope,  7  Kan.  161 ;  Vannoy  v.  Patton, 
5  B.  Mon.  248 ;  Mabry  v.  Bnllock,  7  Dana,  837 ;  Bull  v.  Harragan,  17  B.  Mon.  349 ; 
Boxton  V,  Hamblen,  32  Me.  448 ;  Dur^n  v.  Dyer,  68  Me.  143 ;  Richmond  v,  Foss,  77 
Me.  590;  Black  v.  Security  Mnt.  Assoc,  95  Me.  35;  Miller  v.  Post,  1  Allen,  434; 
Libby  v.  Downey,  5  AUen,  299;  Wheeler  v.  Rnssell,  17  Biass.  257;  Hewes  v.  Platts, 
12  Gray,  143;  Smith  v.  Arnold,  106  Mass.  269;  Sawyer  o.  Smith,  109  Mass.  220; 
Eaton  V.  Kegan,  114  Mass.  433;  Prescott  v.  Battersby,  119  Mass.  285;  Loranger  v. 
Jaidine,  56  Mich.  518;  Solomon  v.  Dreschler,  4  Minn.  278;  Buckley  v,  Hnmason, 
50  Minn.  195 ;  Pray  v.  Bnrbank,  10  N.  H.  377 ;  Lewis  o.  Welch,  14  N.  IL  294 ;  Cald- 
well V,  Wentworth,  14  N.  H.  431 ;  Doe  v,  Bnmham,  31  K.  H.  426;  Griffith  v.  Wells, 
3  Denio,  226;  Corington  v.  Threadgill,  88  N.  C.  186;  Holt  v.  Green,  73  Pa.  198; 
Johnson  v.  Hnlings,  103  Pa.  498;  Swing  o.  Mnnson,  191  Pa.  582;  McConnell  v. 
Kitchens,  20  S.  C.  430 ;  Stephenson  o.  Ewing,  87  Tenn.  46 ;  Bancroft  p.  Dumas,  21  Vt. 
456 ;  Gorsnth  v.  Butterfleld,  2  Wis.  237,  ace.  See  also  Singer  Mfg.  Co.  v.  Dn^ier, 
103  Tenn.  262. 

Compare  Harris  v.  Runnels,  12  How.  79;  The  Manistee,  5  Biss.  381 ;  The  Charles 
E.  Wisewall,  74  Fed.  Rep.  802 ;  Pangbom  v.  Westlake,  36  la.  547 ;  Coombs  v.  Emery, 
14  Me.  404;  Ritchie  v.  Boynton,  114  Mass.  431;  Houck  v.  Wright,  77  Miss.  476; 
Drake  v.  Siebold,  81  Hun,  178 ;  Strong  v.  Darling,  9  Ohio,  201 ;  Niemeyer  v.  Wright^ 
75  Ya.  239 ;  National  Distilling  Co.  v.  Cream  City  Importing  Co.,  86  Wis.  352. 


652  HILLWARD  V.  LTTTLSWOOD.  [CHAP.  YL 

^     k^  MILLWARD  V.  LITTLEWOOD. 

^    ^^  Ih  the  Exchequer,  November  6|  1850. 

t,     ^M  [ReporUd  in  5  Exeh^sguer,  775.] 

Assumpsit.  ^  The  declaration  stated,  that  on,  &c.,  in  oonsideratioo 
^at  the  plaititifT,  being  sole  and  unmarried,  had,  at  the  delenHanfs 
request,  promised  the  defendant  to  marry  liira, The  defendant  promiaed 
the  plaintiff  to  marry  her.  Averment,  that  the  plaintiff  hath  always, 
from  the  time  of  the  ma^ng  of  the  defendant's  promise,  for  a  reason- 
able time,  to  wit,  until,  &c.,  continued  and  still  is  unmarried,  and  was, 
from  the  time  of  the  defendant's  promise  until  the  discover}'  hereinaffer 
mentioned,  ready  and  willing  to  marrv  the  defendant.  .  That  after  the 
making  of  the  defendant's  promise,  and  belore'^e''commencement  of 
-this  suit,  to  witron  &c.,  the  pTaintrff"dIsc6v'ere(rThat  the  deTendfiVlrwaS 
then  married,  to  wit,  to  one  Hannah  Littlewoo^  and  tnat  inetteftml- 
anr,  fit'tbe  ihe  time  of  making  Tils  promise,  "andTrbm"  thence  intherto, 
hath  been  and  still  is  married;  and  that  the  plaintiff  had  not,  at  the 
time  of  the  defendant's  then  promise,  any  notice  of  the  defendant's 
then  marriage. 

Pleas,  first,  non-assumpsit ;  secondly,  that  the  plaintiff  had  notice  of 
the  defendant's  marriage. 

At  the  trial,  before  Parke,  B.,  at  the  last  Chester  Summer  Assizes, 
the  jury  found  a  verdict  for  the  plaintiff,  damages  £200. 

Herbert  Jones^  Serjt.,  now  moved  to  arrest  the  judgment.  It  is 
conceded  that  this  case  is  similar  to  Wild  v.  Harris,  7  C.  B.  999, 
where  the  declaration  alleged  that,  in  consideration  that  the  plaintiff, 
being  unmarried,  had  promised  the  defendant"  to  marry  him  within 
a  reasonable  time,  the  defendant  promised  the  plaintiff  to  marry  her 
within  a  reasonable  time ;  that  the  plaintiff  remained  unmarried*  and 
had  always,  until  she  had  notice  that  the  defendant  was~married,  been 
ready  and  willing  to  marry  him  ;  that,  although  a  reasonable^tiiAe  had 
elapsed,  the  defendant  had  not  married  the  plaintiff,  but,  on  the  oon* 
trary,  the  defendant,  at  the  time  of  his  promise,  was  and  still  is  married 
to  another  woman ;  and  on  the  motion  in  arrest  of  judgment,  the  Court 
of  Common  Pleas  held  that  the  declaration  disclosed  a  sufficient  con- 
sideration for  the  defendant's  promise ;  at  the  same  time  observing  that 
it  was  not  absolutely  impossible  of  performance,  for  the  defendant's 
wife  might  have  died  within  a  reasonable  time.  The  only  difference 
between  that  case  and  the  present  is  that  there  the  promise  alleged  was 
to  marry  within  a  reasonable  time,  here  it  is  to  marry  generally.  It  is 
submitted,  however,  that  the  case  of  Wild  v.  Harris  cannot  be  supported. 
A  contract  of  this  kind  is  contra  bonos  mares^  and  against  publio 
policy.  The  language  o7  Tj6t<x  Manstield,  in  Holman  r.  Johnson,  Cowp. 
843,  with  reference  to  immoral  and  illegal  contracts,  applies  here. 
Besides,  at  the  time  of  the  promise,  the  defendant  could  not  perform 
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it,  and  therefore  tfie  promise  is  void.  The  Court  of  Common  Pleas 
founded  their  judgment  on  the  authority  of  Brooke's  Abridgment,  tit. 
'^Conditions/'  fol.  152  b,  pi.  119.  That,  however,  professes  to  be  an 
abridgment  of  the  case  in  40  Ass.  13,  where  the  reporter  adds,  '^qucBre 
de  isto  Judicio  ;  for  it  seems  that  the  condition  was  void,  because  the 
feoffee  had  a  wife  at  the  time."  [Parke,  B.  —  In  Fitz.  Nat.  Brev.  p.  205, 
H.,  it  is  said,  "A  woman  enfeoffed  a  man^upon  condition  that  he  should 
take  her  to  wife,  and  he  had  a  wife  at  the  time  of  the  feoffment,  and 
afterwards,  the  woman,  for  not  performing  the  condition,  entered  again 
mtolhe  land  iipon  the  seconcT'reoffeey'and  Iier^entry  was  aajudged 
Tawful,  and  the  condition  good/*  Anno  40  tkJ.  3,  Lib.  Ass.] 
**  Pollock,  C  "B.  *  There  ought  to  be  no  rule.  The  case  of  Wild  v. 
Harris  does  not  in  substance  differ  from  this.  Therefore,  as  there  is 
the  judgment  of  a  court  of  co-ordinate  jurisdiction  upon  the  express 
point,  I  feel  myself  bound  by  it,  and  must  leave  the  parties  to  question 
that  decision  in  a  Court  of  Error.  I  own,  however,  that  I  am  disposed 
to  differ  from  the  authorities  which  have  been  referred  to.    I  think 


it  is  inconsistent  with  that  affection  which  ought  to  subsist  between 
iiiBrrieirp^rS6fS8"t&at^a  man  "should,  while  his  wife  is  alivej  promise  to 
marry  another  woman  after" his  wife^sTTeath.  ^9t)ling  ^"*^  ^*^^  jy^gmpnt. 
of  the  highest  tribunal  will  compel  me  to  think  that,  by  the  law  of  the 
land,  such  a promlsels  good. 

AiiSEssoN,  S.  It  is  unnecessary  to  decide  whether  a  promise  by  a 
man  to  marry  a  woman  after  his  wife's  death  is  good,  because  here  it  is 
found  as  a  fact  that  the  plaintiff  had  no  knowledge  that  the  defendant 
was  married.  In  my  opinion  the  difficulty  arises  in  respect  of  the 
promise  alleged  being  a  promise  to  marry  within  an  indefinite  time. 
What  was  decided  by  the  recent  case  in  the  Court  of  Common  Pleas,  I 
think,  was  rightly  decided. 

Pabke,  B.  I  entirely  concur  in  what  has  been  said  by  the  Court  of 
Common  Pleas  in  Wild  v.  Harris.  The  promise  by  the  defendant  to^ 
marry  the  plaintiff  implies,  on  his  part7T^at"he  is  then  capable  of  mar- 
rying, and  he^Has  "broken  CEal'prbiQise "af^tKe  time  of  maKingitT  The 
consideration  to  support  the  pnmilsu  la;  tHat'the^laintiff,  at  t£e"teilUfiat 
Ojf  ^e  defendant,  engaged  to  marry ^Im'wfthm  a  reasonable  time,  ftnd 
therefore  she  remainei?  "mimarried ;"  and^THat  js  a  sufficient  CQAfiid^ra- 
tion^nSmiDrthe  deferiHanf."^'  It  Ts  unnecessary  to  express  any  o£inion 
whether  a  promise  by  a  marnea  manfo'miaiTy^aliroman  after  his  wile's 
cteatE"  Is  valid  or  noti  The  passage  in  i<  itznerb'ert's  Abridgment  tends 
to  show  tnac  it  is  a  good  promise.  Here,  however,  it  is  enough  to  say 
that  there  is  a  sufficient  consideration  for  the  defendant's  promise, 
namely,  that  the  plaintiff  remained  unmarried ;  and  if  she  discovered, 
on  the  day  after  the  defendant's  promise,  that  he  was  a  married  man,  I 
■hould  nevertheless  say  that  the  consideration  would  be  sufficient 

Bute  refy^ 

1  Wild  V.  Harris,  7  C.  B.  999 ;  Daniel  v.  BowIm,  S  C  &  P.  553 ;  Paddock  v,  Robin- 
ton,  63  ni.  99,  100;  Darii  v.  Pryor,  3  Ind.  Ty.  396;  Kelley  v,  RUey,  106  Haas.  339i' 
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WAUGH  V.  MOBBIS. 
In  THX  Qukkm's  BENCHy  Jakuabt  24,  1878. 

[Reported  in  Law  ReparU,  8  Queen's  Bench,  202.] 

BiACKBUBN,  J.  This  is  an  action  broaght  by  the  owner  of  a  ship 
against  the  charterer  for  detaining  the  ship,  in  which  the  plaintiff  has 
obtained  a  verdict,  subject  to  leave  to  move  to  enter  the  verdict  for  the 
defendant,  if  the  facts  proved  establish  a  plea  of  illegality. 

On  the  trial  before  the  Lord  Chief  Jastioe  the  material  facts  appeared 
to  be,  that  the  charter-party  was  made  in  France  on  the  7th  of  October, 
1871,  between  the  agent  of  the  defendant  and  the  master  of  the  ship. 

By  the  charter-party  it  was  stipulated  that  the  ship,  then  at  TrouviUe, 
a  port  in  France,  should  there  load  a  cargo  of  pressed  hay  and  proceed 
therewith  direct  to  London ;  and  a  term  in  the  charter-party  was  to 
the  effect  that  all  cargo  should  be  brought  and  taken  from  the  ship 
alongside. 

The  defendant's  agent  verbally  told  the  master  that  the  consignees 
would  require  the  hay  to  be  delivered  to  them  at  a  particular  wharf  in 
Deptford  Creek,  and  that  he  should  proceed  there  on  his  arrival  in  Lon- 
don, and  this  the  master  promised  to  do. 

On  arriving  in  the  Thames  the  master  proposed  to  proceed  to  the 
wharf,  but  then  for  the  first  time  learned  that  by  an  Order  in  Council, 
made  under  the  authority  of  the  Cattle  Diseases  Act,  France  was  de- 
clared to  be  an  infected  country,  and  it  was  made  illegal  to  land  in 
Great  Britain  any  hay  brought  Arom  that  country.  He  could  not  there- 
fore proceed  to  the  wharf  and  there  deliver  the  cargo,  for  that  would 
have  been  landing  the  hay,  and  illegal.  After  some  delay  the  defen- 
dant received  the  cargo  fW>m  alongside  the  ship  in  the  river  into  another 
vessel  and  exported  it.  There  was  no  legal  objection  to  this  being 
done,  but  during  the  interval  eighteen  days  beyond  the  lay-days  elapsed, 
and  it  was  for  this  detention  that  the  plaintiff  recovered. 

It  appeared  that  the  Order  in  Council  had  been  made  and  published 
before  the  charter-party  was  entered  into,  but  that  in  fact  neither  the 
master  of  the  ship  nor  the  defendant's  agent  was  aware  that  it  had 
been  made. 

A  rule  was  obtained,  which  was  argued  in  Michaelmas  Term  before 
my  Lord  Chief  Justice,  my  brother  Mellor,  and  myself,  when  the  court 
took  time  to  consider. 

We  are  of  opinion  that  the  rule  should  be  discharged.  The  charter- 
party  provides  that  the  caigo  was  to  be  taken  from  alongside ;  and 
that  being  so,  the  consignee  might  select  any  legal  and  reasonable 
place  within  the  port  at  which  to  take  it  from  alongside.    He,  by  his 

Sterenson  v.  Pettis,  12  Phila.  468;  Coover  v,  Dayenport,  I  Heisk.  868,  ace.  In  BUa- 
macher  v.  Saal,  29  Barb.  22,  and  Pollock  v.  Sallivan,  53  Vt  507,  it  was  held  that  an 
action  of  tort  for  deceit  would  lie,  bat  not  an  action  for  breach  of  contract. 
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agent  in  France,  named  this  wharf,  which  he  supposed,  erroneonsly,  to 
be  a  legal  place,  and  the  master,  under  the  same  mistake,  assented  to 
this,  as  indeed  he  would  have  had  no  right  to  refuse,  if  it  had  really 
been  a  legal  place.  But  when  it  turned  out  that  the  defendant  had 
named  a  place  for  the  performance  of  the  contract  where  the  perform- 
ance was  impossible,  because  illegal,  that  did  not  put  an  end  to  the 
contract,  if  the  performance  in  any  other  way  was  legal  and  practi- 
cable. In  the  present  case  the  performance  by  receiving  the  cai^o 
alongside  in  the  river  without  landing  it  at  all  was  both  legal  and 
practicable.  See  ^^  The  Teutonia,"  L.  R.  4  F.  G.  171,  a  case  which 
would  have  been  precisely  in  point,  if  the  Order  in  Council  rendering 
the  landing  illegal  had  come  into  operation  after  the  contract  was  made 
instead  of  before. 

It  was  on  the  fact  that  the  Order  in  Council  existed  at  the  time  the 
contract  was  made  that  the  argument  for  the  defendant  was  mainly 
grounded. 

It  was  said  that  the  intention  of  both  parties  was,  that  the  hay  was  to 
be  landed,  that  therefore  they  intended  to  violate  the  law,  and  that  it 
may  be  shown  by  extraneous  evidence  that  a  contract,  on  the  face  of  it 
perfectly  legal,  is  void  because  made  with  intent  to  violate  the  law,  and 
that  ignorance  of  the  law  makes  no  difference.  But  we  think,  in  the 
first  place,  that  it  is  a  mistake  to  say  that  the  plaintiff  intended  that  the 
hay  should  be  landed.  He  no  doubt  contemplated  and  expected  that 
the  hay  would  be  landed,  for,  except  under  very  unusual  circumstances, 
hay  is  not  brought  into  the  Thames  for  any  other  object ;  but  aU  that 
the  ship-owner  bargained  for,  and  all  that  he  can  properly  be  said  to  have 
intended  was  that,  on  the  arrival  of  the  ship  in  London,  his  freight  should 
be  paid,  and  the  hay  taken  out  of  his  ship.  If,  unexpectedly,  there  had 
arisen  a  great  demand  for  hay  abroad,  like  that  which  existed  when  our 
army  was  in  the  Crimea,  the  consignee  might  have  transshipped  the  hay 
and  exported  it  without  the  ship-owner  having  the  slightest  ground  for 
complaining  that  his  intention  was  frustrated.  We  agree  that  a  con- 
tract, lawful  in  itself,  is  illegal  if  it  be  entered  into  with  the  object  that 
the  law  should  be  violated ;  if,  as  it  is  expressed  in  Pearoe  v.  BrookSi 
L.  R  1  Ex.  213,  it  is  done  for  the  very  object  of  satisfying  an  / 
ill^al  purpose,  or,  as  it  is  expressed  in  McEinneU  v.  Robinson,  8  M.  . 
A  W.  at  p.  442,  ^'  for  the  express  purpose  of  a  violation  of  the  law.'^ 
But  in  the  present  case  the  ship-owner  never  did  even  oontemplal 
believe  that  the  defendant  would  violate  the  law.  He  contemi 
that  the  defendant  would  land  the  goods,  which  he  thought  was 
but  if  he  had  thought  at  all  of  the  possibility  of  the  landing 
hibitedy  be  would  probably  have  expected  that  the  defendaj 
that  case  not  violate  the  law.  And  he  would  have  been 
that  expectation,  for  the  defendant  did  not  attempt  to  h 

We  quite  agree  that,  where  a  contract  is  to  do  a 
be  performed  without  a  violation  of  the  law,  it  is  voi^  ,^a 

V 


ties  knew  the  law  or  not.     But  we  think  that,  in  ^  ^' 
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tract  which  can  be  kgallj  perfonned,  on  the  ground  that  there  was  an 
intention  to  perform  it  in  an  illegal  manner,  it  is  neoeasary  to  show  that 
there  was  the  wicked  intention  to  break  the  law ;  and,  if  this  be  so,  the 
knowledge  of  what  the  law  is  becomes  of  great  importance. 

No  one  could  for  a  moment  contend  that,  if  everything  which  hap- 
pened in  France  had  happened  within  the  jurisdiction  of  our  country, 
the  plaintiff  and  defendant's  agent  could  have  been  successfhlly  indicted 
for  a  conspiracy  to  violate  the  law  by  landing  these  goods ;  for  there 
would  have  been  a  want  of  mens  tea.  And  it  seems  to  us  that  the 
metis  rea  is  as  necessary  to  avoid  a  contract  which  can  be  legally  per- 
formed, because  when  it  was  made  it  was  with  the  object  of  satisfying  an 
illegal  purpose,  as  it  is  to  render  the  parties  criminally  responsible. 

£tUe  discharged. 


MARTIN     ROSENBAUM,     Plaiotiff    nsr    Error,  v.    UNITED ' 
STATES    CREDIT     SYSTEM    COMPANY,    Dbfkmdant    in 
Error. 

Nkw  Jsrsbt  Court  of  Errors  and  Apprau,  Juicr  28,  1900 — 

January  25,  1901. 

[Reported  in  65  New  Jertey  Law,  255.] 

Collins,  J.^  On  December  1,  1892,  the  defendant,  a  New  Jersey 
corporation  engaged  in  the  business  of  indemnifying  against  losses  on 
credits,  made  a  written  contract  with  the  plaintiff  appointing  him  its 
agent  in  and  for  the  State  of  Massachusetts  for  the  term  of  five  years, 
for  a  percentage  on  the  amount  of  business  secured  as  his  compensa- 
tion. The  plaintiff,  on  his  part  in  said  written  contract,  agreed  to  act 
\  as  such  agent  for  the  term  named  and  to  procure  business  to  an  extent 

stated  each  quarter  —  failing  which  the  defendant  might,  at  its  option, 
terminate  the  contract ;  and  further  agreed  that  should  he  cease  to  be 
the  defendant's  agent,  he  would  not  engage  in  like  business  for  three 
years  thereafter.  On  September  4,  1894,  the  defendant  was  adjudged 
insolvent  and  a  receiver  was  appointed  for  its  creditors  and  stockhold- 
ers. On  October  2,  1894,  its  charter  was  forfeited,  except  for  the  pur- 
pose of  collecting  and  distributing  its  assets.  The  plaintiff  presented 
to  the  receiver  a  claim  for  damages  for  breach  of  said  contract  The 
claim  being  disputed,  the  Chancellor  authorized  an  issue  or  issues  at 
law  to  determine  its  validity.  The  Supreme  Court  overruled  a  de- 
murrer by  the  plaintiff  to  a  plea  of  such  insolvency  and  forfeiture, 
but  on  writ  of  error  it  was  adjudged,  by  this  court,  that  there  was 
a  breach  of  the  contract,  and  that  the  forfeiture  of  the  defendant's 
charter  would  not  bar  recovery  of  damages  for  such  breach.     Rosen- 


1  PortioDB  of  this  opinion  are  omitted  in  which  it  was  held  that  the  plaintiff's 
uent  not  to  engage  in  similar  buMDes8  for  three  years,  even  if  unenforceable,  did  not 
inralidate  the  rent  of  the  contract,  and  in  which  the  provisions  of  the  Masnchofetts 
statute  referred  to  are  stated. 
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baam  v.  United  States  Credit  System  Co.^  82  Vroom,  543,  reversing 
31  id.  294. 

The  Supreme  Court  had  also  decided  to  overrule  the  plaintiff's 
demurrer  to  a  plea  that  the  business  of  the  defendant  was  unlawf\!l 
in  Massachusetts ;  but  after  the  announcement  of  the  decision  that  plea 
was  withdrawn,  as  were  also  certain  other  pleas  held  to  be  faulty,  so 
that  the  Judgment  reviewed  went  only  on  the  plea  of  insolvency  and 
forfeiture.  After  the  reversal  the  pleadings  were  recast  and  the  cause 
proceeded  to  issue  of  fact.  Trial  was  had  in  the  Essex  Circuit,  result- 
ing in  a  verdict  for  the  plaintiff,  which  was  set  aside  and  a  new  trial 
ordered  by  the  Supreme  Court  in  banc.  The  report  of  the  decision  is  in 
35  Vroom,  35.  Legal  questions  only  were  discussed  —  first,  whether  the 
plaintiff's  agreement  not  to  engage  in  business  like  that  of  the  defend* 
ant  for  three  years  after  be  should  cease  to  be  its  agent  invalidated  the 
entire  contract,  and  second,  the  effect  of  alleged  unlawfulness  in  Mas* 
sachusetts  of  such  business,  a  plea  of  that  purport  having  been  renewed. 
The  first  question  was  decided  in  favor  of  the  plaintiff  on  the  authority 
of  Fishell  t;.  Gray,  31  Vroom,  5.  The  second  question  was  decided  in 
favor  of  the  defendant.  Under  the  pleadings,  as  recited  in  the  opinion 
read  by  Mr.  Justice  Van  Syckel,  the  unlawfulness  alleged  was  not  dis- 
puted. The  court's  decision  was  merely  that  the  plaintiff's  ignorance 
of  it  gave  him  no  right  of  action  for  breach  of  the  contract,  but  that 
concealment  from  him  by  the  defendant  of  its  knowledge  of  it  would 
entitle  him  to  damages,  in  tort,  under  pleadings  to  be  moulded  accord- 
ingly.^ Before  the  new  trial,  now  the  subject  of  review,  I  Judge  that 
new  replications  and  subsequent  pleadings  were  filed.  In  the  present 
record  the  first  plea  is  non  est  factum^  on  which  issue  is  joined.  The 
second  plea  is  that  the  contract  is  void  because  a  part  of  the  consider- 
ation for  the  defendant's  agreement  was  an  agreement,  by  the  plaintiff, 
not  to  engage,  for  three  years  after  he  should  cease  to  be  agent  for  the 
defendant,  in  any  business  like  that  of  the  defendant,  which  restriction 

^  The  condnsion  of  the  opinion  it  m  follows : 

"  We  are  therefore  of  the  opinion  that  it  wm  correctly  ruled  in  Roeenbanm  v.  Credit 
Sjatem  Co.,  31  Vroom,  294,  that  no  action  can  be  maintained  for  failure  to  employ  the 
plaintiff  to  do  an  act  for  which  he  was  pnnishable  by  the  Massachusetts  law. 

"  Rosen baum's  compensation  was  to  be  a  percentage  upon  the  amount  of  business  he 
transacted.  He  could  not  be  compelled  to  do  acts  forbidden  by  law»  nor  can  he  require 
the  company  to  pay  him  for  serTices  which  he  cannot  render  because  the  law  forbids 
under  a  penalty. 

"  But,  assuming  that  the  plaintiff  did  not  know  of  the  existence  of  the  Massachusetts 
law,  and  that  the  defendant  company  did  have  knowledge  of  it  when  the  contract  was 
entered  into,  a  different  question  is  presented.  In  that  case  it  was  clearly  a  fraudulent 
act  on  the  part  of  the  defendant  company  to  engage  the  defendant  in  a  five  years' 
contract,  from  which  the  company  knew  he  could  derire  no  advantage,  and  the  frand 
was  more  pronounced  in  the  fact  that  the  plaintiff,  in  ignorance  of  the  situation,  was 
induced  to  enter  into  a  contract  to  engage  for  a  long  period  in  the  transaction  of  a 
business  which  would  subject  him  to  heavy  penalties. 

•<  For  damages  flowing  from  the  alleged  fraud,  if  proven,  the  plaintiff  may  mtlnlain 
his  suit." 
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is  alleged  to  be  anreasonable.  The  replication  is  that  the  restriction 
reasonable,  and  on  this  issue  is  joined.  The  third  plea  sets  out,  in 
tenaOy  the  statute  of  Massachusetts,  hereinafter  referred  to,  and  avers 
that  the  business  of  the  defendant,  for  which  the  plaintiflf  was  agent, 
was,  at  the  time  of  the  contract,  unlawful  in  that  State.  To  this  plea 
there  are  four  replications.  The  first  avers  that,  at  the  time  of  the  con- 
tract, the  plaintiff  was  a  resident  of  Illinois,  and  ignorant  of  the  laws 
of  Massachusetts ;  the  second  avers  to  the  same  effect,  and  also  that 
the  defendant  was  cognizant  of  those  laws,  and  had  been  refused  a 
license  to  transact  its  business  in  Massachusetts,  which  matters  it 
fraudulently  concealed  from  the  plaintiff;  the  third  avers  that  the 
defendant  knew  and  the  plaintiff  was  ignorant  of  the  laws  of  Mas- 
sachusetts, and  the  fourth  avers  that  defendant's  business  was  not 
unlawful  in  that  State.  Issue  is  tendered  on  these  several  replications, 
by  divers  rejoinders  concluding  to  the  country,  and  accepted  by  formal 
Hmiliter. 

At  the  new  trial  the  evidence  at  the  former  trial  was  used  by  consent 
The  plaintiff  moved  to  mould  the  pleadings  so  as  to  present  an  issue 
of  tort,  but  the  learned  trial  judge  refused  to  make  order  to  that  effect, 
and  his  ruling,  being  discretionary,  is  not  reversible.  Verdict  in  favor 
of  the  defendant  was  directed  on  the  third  plea,  and  the  bill  of  excep- 
tions of  the  plaintiff  presents  this  direction,  for  our  review,  under  the 
present  writ  of  error  brought  on  the  consequent  judgment  against  him. 

On  the  first  plea  a  case  was  made  by  the  plaintiff  that  the  defendant 
did  not  attempt  to  confute,  and  no  support  for  the  direction  of  a  ver- 
dict is  claimed  under  that  plea.  .  .  . 

Nor  do  I  think  such  direction  can  stand  on  the  case  made  under  the 
third  plea,  which  alone  moved  the  learned  trial  judge  to  give  it 

The  covenant  of  the  defendant  was  not  broken  because  of  any  sup- 
posed unlawfulness  of  the  business  contracted  for,  but  because  of  the 
defendant's  insolvency.  Nor  was  it  proved  that  the  business  was  in 
fact  unlawful.  Of  course  it  was  not  immoral,  or,  in  the  broad  sense, 
illegal,  but  it  is  claimed  that  in  Massachusetts  it  was  prohibited  by  the 
statute  pleaded.  .  .  .  The  proof  at  the  trial  was  that  before  the  defend- 
ant began  its  operations  in  Massachusetts,  the  Insurance  Commissioner 
had  ruled  that  its  business  was  not  insurance  within  the  definition  of 
the  statute,  and  that  no  certificate  of  authority  to  transact  it  was  neces- 
sar}';  and  that  the  plaintiff  entered  upon  his  agency  as  soon  as  ap- 
pointed, and  without  interference  on  the  part  of  the  Massachusetts 
authorities,  transacted  a  business  of  large  volume  for  the  defendant, 
down  to  the  time  of  its  becoming  insolvent.  I  think,  therefore,  that 
the  plaintiff  was  entitled  to  have  a  jury  say  whether,  if  the  defendant 
had  not  become  insolvent  and  ceased  to  do  business,  he  would  not  have 
been  permitted  to  continue  in  his  agency,  and  on  that  ground,  award 
him  damages.  Suppose  the  term  of  the  contract  had  expired  and  the 
suit  brought  was  for  the  agreed  compensation.  Surely  an  unlawfulness 
merely  theoretical  would  afford  no  defence  to  the  action.    I  see  no 
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son  whj  it  should  do  so  when  the  breach  of  contract  arises  only  from 
insolvency. 

For  all  practical  purposes  the  defendant's  business  was  lawful  in 
Massachusetts.  Nor  can  I  see  that  it  was  theoretically  unlawful.  One 
of  the  purposes  for  which  the  formation  of  insurance  companies  is 
authorized  by  the  statute  pleaded  is  ^^  to  guarantee  the  fidelity  of  per- 
sons in  positions  of  trust,  private  or  public,  and  to  act  as  surety  on 
official  bonds,  and  for  the  performance  of  other  obligations/'  It  seems 
to  me  that  the  acting  as  surety  for  the  performance  of  obligations  is 
exactly  the  defendant's  business  which  is  therefore  within  both  the 
definition  and  the  permission  of  the  statute.  If  this  view  be  correct, 
certificates  of  authority  for  the  company  and  its  agent  to  transact  it 
were  necessary.  Those  it  behooved  the  defendant  to  procure,  and  it 
cannot  set  up  its  failure  to  do  so  as  an  excuse  for  the  breach  of  its 
contract  with  the  plaintiff.  But  we  are  referred  to  the  reported  case  of 
Claflin  V.  United  States  Credit  System  Co.,  165  Mass.  501,  decided 
April  1,  1896,  in  which,  it  is  alleged,  the  Supreme  Court  of  Massa- 
chusetts has  interpreted  the  statute  in  question,  and  has  held  that  the 
business  of  defendant  is  in  that  State  unlawful.  If  this  be  so,  the 
plaintiff's  suit  is  not  thereby  defeated.  No  doubt,  after  such  a  decision, 
the  business  could  no  longer  be  transacted  in  Massachusetts,  and  the 
plaintiff's  profits  would  cease,  but  the  only  effect  in  the  present  suit 
would  be  on  the  extent  of  his  recovery. 

It  is  not  needful  to  go  farther  for  the  purposes  of  this  writ  of  error, 
but  it  should  be  pointed  out  that  the  decision  cited  is  not  authoritative 
beyond  the  point  that  the  business  of  the  defendant  was  insurance 
within  the  definition  of  the  Massachusetts  statute.  In  its  application 
of  that  adjudication  to  the  case  then  in  hand,  the  opinion  read  for  the 
court  is  ambiguous.  The  suit  was  brought  upon  one  of  the  defendant's 
contracts  of  indemnity,  and  recovery  was  contested  on  grounds  not 
stated  in  the  report  of  the  case.  The  court  ex  mero  motu  avoided  the 
contract,  saying :  *^  The  contract  sued  on  seems  to  be  made  unlaw  Ail 
by  the  provisions  of  Stat.  1887,  ch.  214,  §  8,  both  for  the  reason  that 
the  defendant  had  not  been  admitted  to  transact  insurance  here  and 
because  insurance  of  credits  or  accounts  is  not  authorized  by  the  stat- 
ute.'' One  of  these  reasons  might  be  good,  but  both  could  not  be.  If 
credit  insurance  was  unlawful,  the  defendant  could  not  have  been  ad- 
mitted to  transact  it  If  the  fact  that  defendant  was  not  so  admitted  in- 
fluenced the  decision,  the  other  reason  assigned  for  it  was  mere  dictum. 

Of  course,  a  plain  decision  of  the  Supreme  Court  of  a  State,  inter- 
preting one  of  its  statutes,  should,  after  its  rendition,  control  judicial 
interpretation  elsewhere,  but  I  think  the  decision  cited  leaves  the 
matter  in  hand  still  unsettled.  The  question  involved  was  not  argued, 
and  no  reference  is  made  in  the  opinion  to  the  authority  to  form  an  in- 
surance company  to  act  as  surety  for  the  performance  of  obligations. 
It  is  possible  that  that  provision  of  the  statute,  blended  as  it  is  with 
another  subject,  was  overlooked. 
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If,  before  the  retrial  of  this  action,  an  aathoritative  Jadgment  of  the 
Supreme  Court  of  Maasaobosetts  that  credit  insarance  is  in  that  State 
unlawful  shall  be  pronounced,  its  effect  on  the  plaintilTs  recovery  most 
then  be  considered. 

I  shall  vote  to  reverse  the  present  judgment,  and  award  a  venire 
de  navo.^ 

Magr,  Chahcellob  (dissenting).  I  am  constrained  to  dissent 
from  the  opinion  of  the  majority  of  the  court  in  this  case. 

The  ground  of  my  dissent  is  this :  Rosenbaum,  by  this  action,  seeks 
to  liquidate  and  fix  the  damages  which  the  defendant  company  (an  in- 
solvent corporation)  should  be  charged  with,  for  the  non-performance 
of  a  contract  made  by  it  with  him.  The  contract  contemplated  the 
procurement  by  Rosenbaum  of  contracts  in  the  State  of  Massachusetts 
for  the  insurance  by  the  company  of  accounts  and  credits.  Such  con- 
tracts have  been  judicially  declared  by  the  courts  of  that  State  to  be 
unauthorized  and  unenforceable.  In  my  judgment,  it  is  immaterial 
whether  the  lack  of  authority  to  make  such  contracts  was  properly  pre- 
dicted upon  the  omission  of  a  legislative  grant  or  not  For  it  was  dis- 
tinctly decided  that  if  such  authority  has  been  given,  its  exercise  in 
that  State  was  unlawful,  unless  the  contracting  company  had  been 
admitted  to  transact  such  business  within  that  State  in  the  manner 
required  by  its  laws.  Claflin  v.  United  States  Credit  System  Co.,  165 
Mass.  501. 

As  it  appears  that  the  defendant  company  was  not  thus  admitted  to 
transact  business  in  that  State,  its  contracts  were  properly  held  to  be 
unlawful.  Damages  for  being  prevented  by  the  insolvency  of  the  com- 
pany f^om  procuring  contracts,  which  the  company  had  no  lawful 
authority  to  make,  cannot,  in  my  judgment,  be  recoverable. 

It  is  proper  to  add  that  the  question  before  us  was  not  involved  in 
the  previous  decisions  reported  in  31  Vroom,  294,  or  82  Id.  543. 

I  therefore  vote  to  affirm  the  judgment.* 

1  Rocco  V.  Frapoli,  50  Neb.  665,  contra, 

*  Where  the  illegality  of  a  contract  resolted  from  facts  anknown  to  the  plaintiff,  he 
was  allowed  relief  in  Hotchkiss  v.  Dickson,  2  Bligh,  348 ;  Congress  Spring  Co.  v. 
Knowlton,  103  U.  S.  49 ;  Pullman  Palace  Car  Co.  v.  Central  Transportation  Co^  65 
Fed.  Rep.  158;  Mobile,  Ac.  R  R.  Co.  v.  Dismnkes,  94  Ala.  131  (but  see  Galf,  &c.  Rj. 
Co.  V.  Hefley,  158  U.  8.  98;  Southern  Rj.  Co.  v.  Harrison,  119  Ala.  539;  Gerber  v. 
Wabash  R.  R.  Co.,  63  Mo.  App.  145;  Wyrick  v.  Missouri,  &c.  Rj.  Co.,  74  Mo.  App. 
406);  Mnsson  v.  Fales,  16  Mass.  332;  Emery  v.  Kempton,  2  Gray,  257;  Beram  v. 
Kroscal,  18  N.  Y.  Misc.  479;  Bnrkholder  v.  Beetem's  Adm.,  65  Pa.  496.  See  also 
Harse  v.  Pearl  Life  Ass.  Co.,  [1903]  2  K.  B.  92;  Cranson  v.  Goss,  107  Mass.  439; 
MiUer  v.  Hirschberg,  27  Oreg.  522 ;  and  MiUward  v.  Litttewood  and  note,  ante,  p.  552. 
Compare  Webster  v.  Sanborn,  47  Me.  471. 
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CHARLES  p.  BOWDITCH  and  anothbb,  Trusters,  v.  NEW-- 
ENGLAND  MUTUAL  LIFE  INSURANCE  COMPANY. 

Li  the  Sufremb  Judicial  Court  of  Massachusetts,  Jakuabt  12-— 

March  1,  1886. 

[Reported  tn  141  MoMeachtmtts,  S9S.] 

Mobtok;  C.  J.  This  is  an  action  of  tort  in  the  natore  of  trover,  to 
reooTer  the  value  of  certain  negotiable  coupon  bonds  held  by  the 
defendant  as  collateral  security  for  several  promissory  notes  signed  by 
Sidney  W.  Burgess. 

Benjamin  F.  Burgess  held  the  bonds  in  dispute  as  trustee  nnder  the 
will  of  Lysander  A.  Ellis,  deceased.  At  severfd  times  he  applied  to  the 
defendant  for  loans  of  money  upon  the  notes  of  his  son  Sidney,  offering 
these  bonds  as  collateral  security.  These  applications  were  submitted 
to  the  finance  committee,  a  committee  charged  with  the  duty  of  invest- 
ing the  fiinds  of  the  defendant  company,  which  passed  votes  author- 
izing the  several  loans,  and  these  votes  were  afterwards  approved  by 
the  directors.  Thereupon  Benjamin  F.  Bui^ess  delivered  the  bonds  to 
the  defendant,  and  received  the  amounts  of  the  loans. 

Benjamin  F.  Burgess  was  a  member  of  the  finance  committee,  and 
was  present  at  all  the  meetings,  but  neither  spoke  nor  voted  upon  the 
question  of  allowing  said  application.  The  other  members  of  the 
committee  knew  that  the  loans,  though  in  the  name  of  Sidney  W. 
Burgess,  were  for  the  benefit  of  said  Benjamin  F.  Burgess,  or  of  his 
firm,  composed  of  himself  and  Walter  Burgess,  another  son. 

At  the  time  said  loans  were  made  and  said  bonds  received,  Benjamin 
F.  Burgess  and  his  firm  were  in  good  financial  standing,  and  the 
members  of  the  finance  committee,  except  said  Burgess,  made  the  loans 
and  took  the  security  without  any  knowledge  or  suspicion  that  said 
securities  were  not  the  property  of  said  Benjamin  F.  Burgess,  or  of 
said  firm,  and  in  the  belief  that  said  loans  were  abundantly  secured, 
and  were  wise  and  prudent  investments  of  the  ftmds  of  the  company. 
The  presiding  justice  of  the  Superior  Court,  who  heard  the  case  without 
a  Jury,  has  found  that,  although  the  loans  were  in  form  loans  upon  the 
notes  of  Sidney  W.  Burgess,  Benjamin  F.  Burgess  was  in  fact  the 
borrower  of  the  fhnds  of  the  corporation ;  and  that  said  Benjamin  F. 
Burgess  took  no  part,  on  behalf  of  the  corporation,  in  the  transactions 
in  which  said  loans  were  made. 

For  the  purposes  of  this  discussion,  we  treat  the  case  as  if  the  loans 
had  been  made  in  form  and  directly  to  Benjamin  F.  Burgess.  We  do 
not  understand  the  plaintifis  to  contend  that  the  defendant  is  affected 
with  the  knowledge  of  Burgess  of  the  fraud  in  the  transfer  of  the  bonds 
in  dispute.  Upon  this  point  the  case  of  Innerarity  v.  Merchant's 
VOL.  IX.  — 86 
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National  Bank,  189  Mass.  822,  is  oondasiYe  against  them.  Bat  tiiey 
lontend  that  the  contract  between  Bargess  and  the  defendant  was 
illegal  and  void ;  and  that  the  defendant  cannot  retain  the  bonds  which 
were  given  as  security  for  the  void  contract 

This  is  the  vital  question  in  the  case.  The  statute  provides  that  *^  no 
member  of  a  committee  or  officer  of  a  domestic  insurance  company,  wlio 
is  charged  with  the  duty  of  investing  its  funds,  shall  borrow  the  same, 
or  be  surety  for  such  loans  to  others,  or  directly  or  indirectly  be  liable 
for  money  borrowed  of  the  company."    Pub.  Sts.  a  119,  §  47. 

It  is  a  rule  universally  accepted  that,  if  a  statute  prohibits  a  contract 
in  the  sense  of  making  it  unlawful  for  any  one  to  enter  into  it,  such  a 
contract,  if  made,  is  wholly  void,  and  cannot  be  enforced.  But  it  is 
often  a  difficult  question  to  determine  whether  a  statute  forbidding  an 
act  to  be  done,  or  enjoining  the  mode  of  doing  it,  is  prohibitory,  so  as 
to  make  any  contract  in  violation  of  it  absolutely  void,  or  whetiier  it  is 
directory  in  its  purpose,  and  does  not  necessarily  invalidate  the  contract. 
Though  it  may  be  impossible  to  formulate  a  rule  which  will  reooncfle 
all  the  adjudications,  yet  the  decisions  recognize  a  clear  distinction 
between  these  two  classes  of  cases.  There  is  a  lai^e  class  of  casesi 
both  in  this  country  and  in  England,  in  which  statutes  have  enacted,  in 
substance,  that  goods  should  only  be  sold  in  certain  measures,  or  in  a 
certain  manner,  or  after  being  inspected  and  branded  by  public  officers ; 
and  it  has  been  held  that  contracts  of  sale  which  do  not  meet  the 
requirements  of  such  statutes  are  absolutely  void.  The  purpose  of  such 
statutes  is  to  protect  the  buyer  from  the  imposition  of  the  seller,  a 
purpose  which  would  be  wholly  thwarted  unless  the  contracts  are  held 
void,  and  therefore  the  intention  of  the  legislature  to  make  them  void 
is  inferred.  Miller  v.  Post,  1  Allen,  434,  and  cases  cited ;  libby  v. 
Downey,  5  Allen,  299 ;  Sawyer  v.  Smith,  109  Mass.  220,  and  cases 
cited ;  Benjamin  on  Sales,  §§  530  et  »eq. 

So  statutes  prohibiting  any  work  on  the  Lord's  day,  except  work  of 
necessity  or  charity,  have  been  construed  to  make  entirely  void  any 
contract  made  in  violation  of  their  provisions.  On  the  other  hand, 
there  are  numerous  cases  where  statutes  forbid  certain  acts  to  be  done, 
and  in  a  sense  forbid  certain  contracts  to  be  made,  and  yet  it  is  held 
that  contracts  made  in  contravention  of  the  statutes  are  not  void. 
When  usurious  contracts  were  forbidden  by  our  laws,  under  a  penalty 
of  forfeiting  threefold  the  amount  of  interest  reserved  or  taken,  the  ac« 
of  making  such  a  contract  was  illegal,  but  the  contract  was  not  void. 
The  imposition  of  the  defined  penalty  showed  that  the  legislature  did 
not  intend  that  the  contract  should  be  wholly  void,  as  this  would  be 
imposing  an  added  penalty.     Merrill  v.  Mclntire,  13  Gray,  157. 

In  Lamed  v.  Andrews,  106  Mass.  435,  it  was  held  that  the  provisions 
of  the  internal  revenue  laws  of  the  United  States,  prohibiting  any 
persons  from  carrying  on  the  business  of  wholesale  dealers  in  merchan- 
dise until  they  should  have  paid  the  special  tax  therein  provided  for, 
did  not  invalidate  sales  made  by  persons  who  failed  to  comply  with  the 
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statute,  or  prevent  them  ftom  recovering  the  price  of  the  goods  sokL 
The  same  point  was  decided  in  Aiken  v.  Blaisdell,  41  Vt.  655. 

The  Revised  Statutes  of  the  United  States  respecting  national  banks 
provide  that  a  bank  shall  not  lend  to  any  one  person,  corporation,  or 
firm  a  sum  exceeding  one  tenth  part  of  the  capital  stock  actually  paid 
in,  and  that  national  banks  shall  not  take  real  estate  as  collateral 
security  except  for  debts  previously  contracted;  and  it  has  been 
repeatedly  held  that  contracts  made  in  contravention  of  the  statute  are 
not  void.  Gold-Mining  Co.  v.  National  Bank,  96  U.  S.  640 ;  National 
Bank  v,  Matthews,  98  U.  S.  621 ;  National  Bank  r.  Whitney,  103 
U.  S.  99 ;  Reynolds  v.  Crawfordsville  National  Bank,  112  U.  S.  405. 

Where  the  oflQcers  of  a  savings  bank  invest  its  fhnds  in  a  manner 
forbidden  by  statute,  such  illegal  action  of  the  officers  does  not  impair 
the  validity  of  the  investment     Holden  v.  Upton,  184  Mass.  177.^ 

Many  other  cases  might  be  cited,  in  which  it  has  been  held  that  con- 
tracts made  in  violation  of  the  provisions  of  statutes  are  not  void,  npon 
the  ground  that  the  statutes  are  intended  merely  to  be  directory  to  the 
officers  or  persons  to  whom  they  are  addressed,  and  not  to  be  condi- 
tions precedent  to  the  validity  of  contracts  made  in  reference  to  them. 
Each  statute  must  be  judged  by  itself  as  a  whole,  regard  being  had, 
not  only  to  its  language,  but  to  the  objects  and  purposes  for  which  it 
was  enacted.  If  the  statute  does  not  declare  a  contract  made  in  viola- 
tion of  it  to  be  void,  and  if  it  is  not  necessary  to  hold  the  contract  void 
in  order  to  accomplish  the  purposes  of  the  statute,  the  inference  is  that 
it  was  intended  to  be  directory,  and  not  prohibitory  of  the  contract. 

The  statute  we  are  considering  does  not  in  terms  prohibit  the  corpo- 
ration from  lending  money  to  its  officers,  or  declare  that  such  contracts 
shall  be  void.  It  is  directed  to  the  officers,  and,  by  its  terms,  seems 
intended  to  prescribe  rules  to  regulate  the  duty  of  the  officers  to  the 
corporation  and  its  members.  It  does  not  say  that  the  corporation 
shall  not  lend,  but  that  the  officers  shall  not  borrow.  In  the  words  of 
Lord  Mansfield,  in  Browning  v,  Morris,  2  Cowp.  790»  793,  the  statute 
itself  ^'  has  marked  the  criminal."  It  is  designed  to  forbid  officers,  who 
are  charged  with  the  duty  of  investing  the  funds  of  the  corporation, 
borrowing  of  themselves,  and  thus  to  prevent  the  risk  of  the  funds 
being  invested  by  them,  under  the  promptings  of  self-interest,  upon 
insufficient  security.  In  other  words,  the  purpose  is  to  protect  the 
corporation  and  the  policy-holders  from  the  dishonesty  or  self-interest 
of  the  officers.  It  is  intended  as  a  shield  to  the  corporation.  To 
construe  it  as  making  the  promises  of  the  officers  who  borrow  money 
in  violation  of  its  provisions  void  would  defeat  the  main  purpose  of  its 
enactment,  and  would  visit  the  consequences  of  the  unlawful  act  of  the 

1  Similar  decisions  nnder  TarioiiB  banking  laws  are :  Savings  Bank  v.  Boms,  104 
CaL  473;  Union  Mining  Co.  v.  Rocky  Mountain  Nat  Bank,  1  CoL  531 ;  Volti  v. 
National  Bank,  158  Ul.  532;  Benton  Connty  Bank  v.  Boddicker,  105  la.  548;  Lester 
a  Howard  Bank,  33  Md.  556;  Allen  v.  First  Nat.  Bank,  S3  Ohio  St.  97;  First  Nat 
Bank  v.  Smith,  8  8.  Dak.  7;  Wroten's  Assignee  v.  Armat,  31  Oratt  2SS. 
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offloers,  not  upon  themselvee,  but  npon  the  corporation  for  whose  pro- 
tection the  statute  was  made.  It  would  require  a  plain  expression  of 
legislative  intention  to  lead  us  to  such  a  construction. 

The  plaintiffs  contend  that,  unless  the  contract  is  held  void,  the 
statute  is  rendered  nugatory.  But  this  is  not  so.  If  the  investing 
committee  loans  to  an  officer  in  violation  of  the  duty  imposed  by  the 
statute  upon  it,  all  who  participate  in  the  act  would  be  liable  for  all 
losses  occasioned  thereby,  and  thus  the  main  purpose  of  protecting  the 
policy-holders  would  be  subserved.  The  plaintiffs  rely  much  upon  the 
case  of  Albert  v.  Savings  Bank,  2  Md.  159.  But  that  case,  if  not 
overruled^  is  very  much  shaken  as  an  authority  by  the  more  recent  case 
of  Lester  v.  Howard  Bank,  83  Md.  558,  which  supports  the  views  of 
the  defendant. 

For  the  reasons  stated,  we  are  of  opinion  that  the  notes  signed  by 
Sidney  W,  Burgess  are  valid  contracts,  which  can  be  enforced  by  the 
corporation.  This  being  so,  we  see  no  ground  upon  which  it  can  be 
held  that  the  defendant  is  not  entitled  to  hold  the  bonds  which  it 
received  in  good  faith  as  collateral  security  for  the  notes.  The  bonds 
were  negotiable  or  transferable  by  delivery,  and  the  defendant  took 
them  for  a  valuable  consideration,  and  without  fraud.  The  plaintiffs 
contend  that  they  were  not  taken  '*  in  the  usual  course  of  business," 
because  the  contract  of  borrowing  by  Burgess  was  illegal.  The  rule  Is 
often  stated  to  be  that,  in  order  to  hold  such  property  against  the  true 
owner,  the  transferee  must  have  taken  it  for  a  valuable  consideration, 
in  good  faith,  in  the  usual  course  of  business,  without  notice  of  any 
want  of  title  on  the  part  of  the  party  negotiating  it  It  is  quite  as  often 
stated  to  be  that  the  transferee  must  have  taken  it  band  Jide  and  for 
value.  Both  have  the  same  meaning,  and  the  defendant  is  within 
either  statement  of  the  rule.  It  gave  value  for  the  bonds ;  it  took  them 
in  good  faith,  in  the  ordinary  and  usual  course  of  a  transaction  of 
loaning  money  and  taking  collateral  security,  and  without  any  notice, 
actual  or  constructive,  that  Burgess  was  not  the  owner,  with  full  power 
to  transfer  them.  As  to  the  defendant^  the  loan  was  legal ;  and  the 
fact  that  Burgess  was  violating  his  duty  in  borrowing  the  money  does 
not  take  the  transaction  of  pledging  the  bonds  as  collateral  security  out 
of  the  usual  course  of  business,  or  tend  to  excite  any  suspicion  in  the 
defendant  that  the  bonds  were  not  his  property. 

We  do  not  consider  the  fact  of  any  consequence  that  the  loans  to 
Burgess  were  made  in  violation  of  the  rule  of  tkie  directors.  This  could 
not  have  more  effect  than  a  violation  of  the  statute.  Such  a  rule  is  a 
private  regulation  of  the  directors,  and  its  violation  or  evasion  could 
not  affect  the  validity  of  the  loans. 

Judgment  for  the  dqfenda9it} 

^  Ohio  Life  Ins.  &  Trust  Co.  v.  Merchants'  Ins.  &  Trust  Co.,  11  Hnmph.  1,  cue. 
See  further,  2  Cook  on  Corporations  (5th  ed.),  1625  et  seq. 

In  this  connection  may  well  be  considered  many  decisions  in  regard  to  contracts  of 
foreign  corporations  forbidden  by  law  to  enter  into  snch  contracts.  See  2  Cook  on 
Corporations  (5th  ed.),  1677. 
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NATIONAL  BANK  AND  LOAN  COMPANY  v.  PETRIE. 
Unitbd  States  Supreme  Court,  February  24  —  March  9,  1903. 

[Reported  in  189  United  States,  423.] 

Holmes,  J.  This  is  an  action  to  recover  money  paid  to  the  plaintiff 
in  error  for  certain  bonds.  One  defence  set  up  in  the  answer  was  that 
the  bank  was  a  national  bank,  and  that  the  sale  of  the  bonds  was  with- 
out the  authority  of  the  bank,  and  was  illegal  and  void.  Judgment 
went  against  the  bank ;  it  was  affirmed  by  the  appellate  division  of  the 
Supreme  Court,  46  App.  Div.  634,  and  by  the  Court  of  Appeals,  167 
N.  T.  589,  and  the  case  now  comes  here  by  writ  of  error.  The  ground 
of  the  action  is  that  the  sale  was  induced  by  false  representations  of 
the  president  of  the  bank.  We  do  not  state  these  particularly,  because 
the  findiqgs  and  rulings  of  the  State  court  with  regard  to  them  are  not 
open.  We  have  to  deal  with  no  question  except  the  defence  attempted 
under  the  United  States  statute,  and  therefore  need  not  inquire  whether 
they  contained  a  stronger  infusion  of  fraud  than  is  allowed  to  vendors 
in  the  way  of  praising  their  wares. 

As  we  are  of  opinion  that  the  defendant  in  error  is  entitled  to  keep 
his  judgment,  it  does  not  matter  so  much  as  otherwise  it  would  whether 
the  result  is  reached  by  a  dismissal  of  the  writ,  on  the  intimation  of 
Walworth  t;.  Kneeland,  15  How.  348,  353;  see  Conde  v.  York,  168 
U.  S.  642,  649,  or  by  an  affirmance  of  the  Judgment.  We  shall  assume 
that  the  defence  under  the  statute  was  such  a  claim  of  immunity  as  to 
entitle  the  plaintiff  in  error  to  come  here.  Logan  County  National 
Bank  v.  Townsend,  139  U.  S.  67,  72 ;  McGormick  v.  Market  Bank, 
165  n.  S.  538,  546.  On  that  assumption,  however,  we  do  not  per- 
ceive how  the  defence  is  made  out  on  the  record.  The  complaint,  to 
be  sure,  alleges  that  the  bank  was  acting  unlawfully  in  selling  the  bond, 
but  it  does  not  appear  that  Petrie  knew  the  fact,  and  it  would  be  a 
strong  thing  to  charge  him  with  notice  or  a  duty  to  make  inquiries  as 
to  how  the  bank  was  conducting  its  business,  or  to  make  the  validity 
of  the  sale  depend  upon  the  fact  alone,  irrespective  of  the  purchaser's 
knowledge.  See  Miners'  Ditch  Co.  v.  ZcUerbacb,  37  Cal.  543,  578, 
579 ;  New  York  &  New  Haven  Railroad  v.  Schuyler,  34  N.  Y.  30, 
73 ;  Madison  &  Indianapolis  Railroad  v,  Norwich  Saving  Society,  24 
Ind.  457,  462.  The  sale  might  have  been  lawful.  It  was  not  ne- 
cessarily wrong.  First  National  Bank  of  Charlotte  v.  National  Ex- 
change Bank  of  Baltimore,  92  U.  S.  122,  128.  However,  we  need  not 
stop  at  this  preliminary  difficulty  or  another  suggested  by  the  answer, 
on  which  no  point  was  made.  The  answer  alleges  that  the  sale  was 
without  the  authority  or  consent  of  the  bank,  and  was  not  within  the 
course  of  its  regular  business,  which  looks  a  good  deal  like  an  attempt 
to  deny  that  there  ever  was  an  effective  sale  and  yet  to  keep  the  price. 

The  declaration  goes  upon  a  rescission  of  the  contract.     It  contains 
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ambiguoDS  language,  bat  the  allegations  of  tender  of  the  bond  and  that 
the  tender  still  is  kept  good  make  the  ground  sufficiently  clear.  The 
question  then  is,  leaving  on  one  side  the  averment  just  quoted  from 
the  answer,  and  assuming  that  the  parties  were  attempting  a  transac- 
tion forbidden  by  the  law,  whether  the  nature  of  the  attempt  preventB 
one  of  them  from  withdrawing  from  the  bargain  on  the  ground  of  pre- 
liminary fraud.  If  the  withdrawal  were  on  the  ground  of  repentance 
alone  the  law  might,  or  might  not,  leave  the  parties  where  it  found 
them.  See  Central  Transportation  Co.  v.  Pullman's  Palace  Car  Co., 
139  n.  S.  24,  60,  61 ;  Pullman's  Palace  Car  Co.  v.  Central  Transpor- 
tation Co.,  171  U.  S.  138,  150.  But  a  person  does  not  become  an  ou^ 
law  and  lose  all  rights  by  doing  an  illegal  act.  See  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540.  The  right  not  to  be  led  by  fraud  to 
change  one's  situation  is  anterior  to  and  independent  of  the  contract 
The  fraud  is  a  tort.  Its  usual  consequence  is  that  as  between  the  par- 
ties the  one  who  is  defrauded  has  a  right,  if  possible,  to  be  restored  to 
his  former  position.  That  right  is  not  taken  away  because  the  conse- 
quence of  its  exercise  will  be  the  undoing  of  a  forbidden  deed.  That 
is  a  consequence  to  which  the  law  can  have  no  objection,  and  the  tnxh- 
dulent  party,  who  otherwise  might  have  been  allowed  to  disclaim  any 
different  obligation  from  that  with  which  the  other  had  been  content, 
has  lost  his  right  to  object  because  he  has  brought  about  the  other's 
consent  by  wrong.  See  Pullman's  Palace  Car  Co.  v.  Central  Transpor- 
tation Co.,  171  U.  S.  138,  151.  It  is  true  that  the  fhiud  was  perpe- 
trated by  an  agent,  and  it  is  argued  that  he  did  not  represent  the  bank 
for  an  illegal  act.  But  unless  this  means  that  there  was  no  sale,  as  the 
answer  and  a  part  of  the  argument  seem  to  suggest,  in  which  case,  of 
course,  Petrie  must  have  his  money  back^  the  answer  is  that  if  the  bank 
relies  upon  the  sale  it  must  take  it  with  the  burden  of  the  firaud.  It 
must  adopt  the  whole  transaction  or  no  part  of  it  It  cannot  affirm 
what  is  for  its  advantage  and  repudiate  the  i*e6t.  Cases  where 
the  action  is  on  the  illegal  contract  do  not  apply.  Such  was  First 
National  Bank  of  Allentown  v,  Hoch,  89  Penn.  St.  324.  Here  the 
attempt  is  to  recover  outside  of  it,  treating  it  as  set  aside.  An  action 
for  damages  caused  by  fraudulent  representations  which  induced  a  con- 
tract, affirms  the  contract  and  relies  upon  it,  Whiteside  v.  Brawley,  158 
Massachusetts,  133,  134,  and  therefore  may  be  subject  to  the  same  de- 
fences as  an  action  brought  directly  upon  the  contract  Weckler  v. 
First  National  Bank  of  Hagerstown,  42  Maryland,  581,  595,  597, 
seems  to  have  been  an  action  of  this  character  in  respect  of  a  sale  on 
commission  by  the  bank.  We  express  no  opinion  as  to  an  action  of 
that  kind.  See  Thompson  v.  Saint  Nicholas  National  Bank,  146  U.  S. 
240,  251 ;  Concord  First  National  Bank  v.  Hawkins,  174  U.  S.  364. 
But  when  a  right  is  claimed  to  repudiate  it,  the  party  who  denies  the 
right  is  the  one  who  relies  upon  the  contract,  and  that  party  must  take 
it  as  it  was  made.     The  record  discloses  no  error  re-examinable  here. 

Judgment  affirmed. 
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KING  V.  KTNQ,  EzBCirroH,  n  al. 
Ohio  Supbbmb  Court,  Noykmbkb  27,  1900. 

[R^Mfrted  in  63  OMo  StaU,  363.] 

Error  to  the  Circuit  Court  of  Cuyahoga  County. 

The  plaintiff  in  error  was  the  plaintiff  below.  Her  action  waa  to 
recover  for  personal  services  rendered  in  the  performance  of  a  contract 
made  with  James  Howland  in  1881,  whereby  she  agreed  to  live  with 
him  and  take  care  of  him  during  his  life.  He  was  a  man  of  means, 
well  advanced  in  years,  without  family,  living  on  Euclid  Avenue  in 
Cleveland,  and  much  of  the  time  in  ill  health.  The  plaintiff  was  a 
daughter  of  his  niece.  She  performed  the  contract  on  her  part,  the 
service  extending  from  the  year  1881  to  1896,  when  Howland  died. 
The  contract,  as  stated  in  the  petition,  was  that  ^Hhis  pUintiff  agreed 
with  the  said  James  Howland  that  she  would  refrain  from  marriage 
while  he  should  live,  and  that  she  would  live  with  him  and  take  care  of 
him  while  he  lived ;  and  he,  in  consideration  thereof,  agreed  that  he 
would  provide  for  her  amply  sufficient  to  make  her  comfortable  and 
well  off."  Howland  in  his  will  left  to  plaintiff  a  legacy  of  five  hundred 
dollars,  but,  save  small  amounts  of  money  given  her  from  time  to  time, 
did  not  perform  the  contract.  A  recovery  was  had  in  the  common 
pleas.  The  judgment  was  reversed  by  the  circuit  court  because  of 
error  in  the  charge  in  instructing  the  jury  that  the  contract  was  a  legal 
one,  and  if  proven  to  have  been  made  as  alleged,  and  duly  performed 
by  plaintiff,  there  might  be  a  recovery.  To  reverse  this  judgment  of 
reversal  this  proceeding  is  prosecuted. 

John  F.  Clark  and  Oeo.  L.  PhiUipa^  for  plaintiff  in  error. 

Smith  it  JBlake  and  Marvin  &  Shupe,  for  defendants  in  error. 

Spear,  J.  The  sole  ground  of  reversal  is  that  the  contract  is  void, 
because  against  public  policy,  being  in  restraint  of  marriage.  Hence 
there  could  be  no  recovery.  That  contracts  in  restraint  of  marriage 
are  void,  as  being  contrary  to  the  public  policy  of  the  law,  is  conceded. 
But  the  question  here  is  whether  the  contract  to  render  service,  fully 
performed  by  the  one  party,  so  rests  upon  the  promise  not  to  marry, 
or  is  so  tainted  by  that  part  of  the  agreement,  as  to  be  incapable 
of  enforcement.  The  consideration  moving  to  the  agreement  on  the 
part  of  Howland  to  make  ample  provision  for  his  niece  was,  on 
its  face,  twofold:  one,  the  promise  to  perform  the  service  agreed 
upon ;  the  other,  not  to  marry  during  the  continuance  of  such  ser- 
vice. The  first  was  a  valid  promise  and  of  itself  sufficient  to  support 
the  promise  of  the  other  party;  the  second  was  a  void  promise, 
not  affording  any  consideration  whatever.  As  given  in  text-books 
and  numerous  decisions,  the  general  rule  is  that  if  one  of  two 
considerations  for  a  promise  be  merely  void,  the  other  will  support 
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fhe  promise,  although  if  one  of  two  considerations  be  unlawful,  the 
promise  of  the  other  party  is  void ;  and  3'et  this  rule  has  many  excep- 
tions, as  will  be  shown  later  on.  That  is,  if  one  of  two  considerations 
is  void  merely  for  insuflQciency,  and  not  for  illegality,  the  other  will 
support  the  contract  Widoe  v.  Webb,  20  Ohio  St.  435;  Mete  on 
Con.,  246  ;  Chitty  on  Con.,  988 ;  1  Parsons  on  Con.,  456 ;  Comst.  on 
Con.,  24;  Pikard  v.  Cottels,  Yelv.  56;  Bliss  v.  Negus,  8  Mass.  51; 
Carleton  v.  Woods,  28  N.  H.  290;  Woodruff  v.  Hinman,  11  Vt.  592; 
King  V.  Sears,  2  C.  M.  <&  R.  48 ;  Erie  Railway  Co.  v.  U.  L.  <&  £.  Co., 
85  N.  J.  L.  240 ;  Bradburne  v,  Bradbume,  Croke  £1. 149.  This  dis- 
tinction between  a  contract  merely  void  and  an  ill^al  contract  would 
seem  to  be  an  important  one.  Courts,  as  a  general  proposition,  are 
open  for  the  enforcement  of  contracts,  not  for  their  destruction.  So 
that,  where  parties  have  deliberately  entered  into  a  contract,  valuable 
to  them,  and  one  has  received  the  full  advantage  of  it,  the  general 
policy  of  the  law  is  to  exact  proper  performance  by  him  who  has  thus 
obtained  the.  advantage,  and  some  substantial  defect  should  be  shown 
before  a  court  will  refuse  enforcement;  a  mere  technical  objection 
should  not  prevail.  Now  a  void  contract  is  one  which  has  no  legal 
force,  and  which,  for  that  reason,  cannot  be  enforced;  an  unlawful 
contract  is  one  to  do  an  act  which  the  law  forbids,  or  to  omit  an  act 
which  the  law  enjoins,  and  for  that  reason  is  non-enforceable.  There 
is  no  provision,  either  by  statute  or  at  common  law,  which  enjoins  upon 
any  particular  person  the  duty  to  marry,  nor  can  any  one  be  punished 
for  not  marrying.  To  marry,  or  not  to  marrj*,  is  left  to  the  free  choice 
of  all  who  are  eligible  to  marriage.  Hence  to  omit  to  marry  is  not 
illegal,  though  the  promise  to  omit  is  one  which  the  law  will  not  en- 
force. It  would  appear  naturally  to  follow  that  the  only  result  of 
making  such  a  promise  would  simply  be  that  no  legal  right  oould  be 
founded  on  the  promise  and  no  remedy  afforded  for  its  breach.  It  is 
difficult  to  see  any  good  reason  for  denouncing  such  contract  as  illegal 
in  the  sense  of  violating  any  law,  or  of  placing  parties  who  may  have 
entered  into  it  outside  the  pale  of  the  law. 

But,  aside  from  this,  in  the  present  case  the  promise  on  the  part  of 
the  woman  which  was  of  value  to  the  man  was  the  promise  to  care  for 
him.     The  promise  not  to  marry  was  a  mere  incident  to  the  main  pur- 
pose, entered  into  simply  because  it  was  supposed  that,  by  remaining 
single,  the  woman  could  the  better  perform  her  contract.    It  was  im- 
material to  the  man  whether  she  married  or  not  so  long  as  she  ful- 
filled her  promise  as  to  care.     In  other  words,  the  promise  to  remain 
unmarried  did  not  enter  into  or  become  part  of  the  substance  of  the 
general  agreement;  that  agreement  was  for  the  performance  of  ser- 
vices.   If  the  performance  was  adequate,  and  the  services  rendered  in 
a  satisfactory  manner,  their  value  could  neither  be  enhanced  nor  dimin- 
ished by  the  fact  they  had  been  rendered  by  a  single  woman  rather  than 
a  married  one ;  so  that,  had  the  plaintiff  married,  yet,  if  she  satisfac- 
torily performed  her  contract,  the  recipient  of  the  services  would  lose 
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nothing  by  the  fact  of  marriage.  As  matter  of  fact  she  did  not  marry, 
whether  beeanse  of  the  contract,  or  for  reasons  wholly  apart  from  it,  is 
not  material,  for  she  was  under  no  obligation  to  marry  nor  to  reArain 
from  so  doing.  She  did  perform  the  service;  that  the  verdict  and 
judgment  of  the  common  pleas  settles  to  all  intents  and  purposes 
for  the  present  inquiry.  As  above  stated,  the  promise  not  to  marry, 
although  void  because  against  public  policy,  was  not  illegal  as  against 
positive  law,  and  it  is  not  easy  to  perceive  how  its  presence  in  the  con- 
tract, or  its  observance  by  her,  or  both  facts,  could  place  the  parties  in 
what  is  termed  in  pari  delictOy  i.  e.,  in  a  position  where  the  law  should 
adjudge  them  guilty  of  its  violation,  and  hence  refuse  relief  for  that 
reason  in  the  face  of  the  fact  that  the  claimant  had  fully  performed.^ 
In  such  case  the  maxim  in  pari  delicto  melior  eat  conditio  poseiderUiSy 
has,  in  reason,  no  application,  and  we  think  ought  not  to  have  applica- 
tion in  law. 

Courts  refuse  to  enforce  or  recognize  certain  classes  of  acts  because 
against  public  policy  on  the  ground  that  they  have  a  mischievous  tend- 
ency, and  are  thus  injurious  to  the  interests  of  the  State,  apart  from 
illegality  or  immorality.  A  contract  in  restraint  of  marriage  is  of  this 
nature.  But,  as  before  suggested,  it  does  not  follow  that  all  contracts 
which  may  have  an  element  of  insufficiency,  and  may  be  void  as  to  one 
feature,  are  incapable  of  enforcement,  or  even  that  all  that  are  illegal 
will  not  be  enforced.  Decisions  are  abundant  in  support  of  the  proposi- 
tion that  even  where  the  acts  of  the  parties  have  been  in  violation  of 
positive  law  the  contract  may,  under  some  circumstances,  be  enforced. 
A  case  in  point  is  Lester  v.  The  Bank,  33  Md.  558.  The  bank's  char- 
ter forbade  a  director,  under  penalty  of  fine  and  imprisonment,  to 
borrow  money  from  the  bank.  It  was  claimed  that  the  act  of  thus 
lending  by  the  bank  was  null  and  void ;  that  no  rights  could  accrue  from 
it,  and  hence  no  action  could  be  had  by  either  party  based  upon  it. 
The  court  held,  however,  that ;  *^  Contracts  made  in  violation  of  stat- 
ute, are  not  necessarily  incapable  of  enforcement  because  of  their 
illegality.  Whether  the  courts  will  enforce  them  or  not,  is  a  question 
of  public  policy,  and  they  will  be  enforced  when  it  may  be  adjudged 
that  such  policy  requires  their  enforcement."  Robinson,  J.,  in  the 
opinion,  remarks  that:  ''  Public  policy,  it  must  be  borne  in  mind,  lies 
at  the  basis  of  the  law  in  regard  to  illegal  contracts,  and  the  rule  is 

^  The  English  courts  adopt  a  Bimilar  rale  in  regard  to  contracts  in  restraint  of 
trade.  **  Although  a  person  cannot  bind  himself  to  an  an  reasonable  restraint  of  trade, 
yet  if  he  submits  to  the  restraint  stipulated  for  as  the  consideration  for  a  promise  to 
pay  an  annuity,  he  may  claim  the  payment  whether  the  restraint  be  reasonable  or  un- 
reasonable.'* Leake  on  Contracts  (4th  ed.)  516;  Bishop  v,  KiCchin,  38  L.  J.  Q.  B.  20. 
The  same  ruling  was  made  in  Rosenbanm  v.  United  States  Credit  System  Co.  65  N.  J.  L. 
255 ;  but  it  may  be  doubted  if  it  would  be  generally  followed  in  this  country.  Oliver 
V.  Qilmore,  52  Fed.  Rep.  562;  Bishop  v.  Palmer,  146  Mass.  469;  Clancey  o.  The  Onon- 
daga Salt  Co.  62  Barb.  395. 

As  to  the  rule  in  general  in  regard  to  illegal  contracts  executed  on  one  side,  see  IS 
Am.  &  Eng.  Encyc  of  Law  (2d  ed.),  999. 
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adopted  not  for  the  benefit  of  parties  bat  of  the  public.  It  is  evident, 
therefore,  that  cases  may  arise,  even  under  contracts  of  this  character, 
in  which  the  public  interests  will  be  better  promoted  by  granting  than 
by  denying  relief,  and  in  such  the  general  rule  must  yield  to  this 
policy,"  and  cites  1  Story's  £q.  Jur.,  sec.  298.  This  policy  of  the 
law  finds  expression  in  our  statutes  authorizing  the  recovery  back  of 
money  lost  at  gaming,  and  the  decisions  under  them.  See  also,  Burk- 
holder's  Appeal,  105  Penn.  St.  31.  To  justify  reftisal  of  relief  to  the 
plaintiff,  on  the  ground  referred  to,  the  court  ought  to  be  ready  to  hold 
that  the  public  mischiefs  would  be  greater  by  permitting  a  party  to  re- 
recover  who  had  made  and  performed  a  contract  otherwise  well  founded 
but  embracing  an  agreement  not  to  marry  while  in  its  performance, 
than  by  permitting  the  other  party  to  have  the  full  benefit  of  meritori- 
ous service  for  nothing,  thus  repudiating  his  agreements,  all  of  whidi 
were  legal  and  based  upon  at  least  one  consideration  entirely  adequate 
and  wholly  lawful.  We  are  not  prepared  to  make  such  a  holding,  but 
are  clearly  of  opinion  that  no  mischiefli  to  the  public  would  result  from 
sustaining  a  right  to  recover  in  a  case  like  the  present  comparable  to 
those  which  would  follow  a  contrary  holding,  one  which  would  encour- 
age the  violation  of  contracts  and  the  repudiation  of  just  obligations 
after  full  value  had  been  received. 

Other  phases  of  the  case  are  argued  by  defendants  in  error.  The 
printed  record  presented  embraces  only  the  question  here  treated.  It 
is  not  the  duty  of  the  court  to  hunt  through  portions  of  the  record  not 
printed  in  the  quest  of  other  reasons  why  the  Judgment  of  the  common 
pleas  should  have  been  reversed,  and  we  decline  to  do  so. 

27ie  judgment  of  the  circuit  court  will  be  reversed  and  that  of 
the  common  pleas  affirmed 


CHARLES  A.  FOX  v.  GEORGE  E.  ROGERS. 
Supreme  Judicial  Court  of  Massachusetts,  March  14 — July  2, 1898. 

[Reported  in  17 1  M(U$aekusetts,  546.] 

Holmes,  J.  This  is  an  action  of  contract  to  recover  for  lajnng  a 
drain  from  two  houses  of  the  defendant  to  a  private  sewer  in  the  street 
in  front,  for  the  purpose  of  draining  the  surface  water  of  the  cellars, 
and  for  no  other  purpose.  The  judge  before  whom  the  case  was  tried 
found  for  the  plaintiff,  and  it  is  conceded  that  the  finding  was  war- 
ranted unless  ^^  the  maintenance  of  the  present  action  is  contrary  to 
the  policy  of  the  law."  The  principal  matter  relied  on  is  that  the  pipes 
within  and  outside  the  building  were  Akron  earthenware  pipes,  and  not 
cast-iron,  as  required  for  drain  pipes  by  St  1892,  c.  412,  §  125  (see 
also  §  135,  and  Rev.  Ord.  Boston,  1892,  c.  42,  §  18) ;  and  that  even 
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if,  as  the  plaintiff  nnderstood  and  still  contends,  these  proyisions  do 
not  refer  to  pipes  intended  only  for  surface  drainage,  yet  the  plaintiff 
took  up  and  relaid  a  part  of  a  private  drain  outside  with  which  his 
pipes  connected,  which  was  a  drain  for  sewage,  and  was  within  the 
statute  and  ordinance.  It  also  is  argued,  with  less  confidence,  we 
take  it,  that  the  plaintiff's  work,  or  part  of  it,  was  plumbing  within 
the  meaning  of  the  ordinances,  and  required  a  permit  under  said  c.  42, 
§  16,  and  also  could  not  be  done  lawfully  except  by  a  registered 
plumber.  Ibid.,  and  see  c.  17.  And  finally  it  is  objected  that  whereas 
the  plaintiff  only  bad  a  permit  to  occupy  a  portion  of  the  street,  not 
exceeding  tweut3'-five  feet  in  length  in  front  of  the  buildings,  he  did  in 
fact  open  a  different  part  of  the  street  for  fifty-eight  feet^  in  breach  of 
Rev.  Ord.  c.  48,  §  57. 

We  shall  not  trouble  ourselves  about  the  construction  of  the  statute 
and  ordinances,  because  it  does  not  follow  that  the  plaintiff  cannot 
recover  if  he  broke  them.  There  is  no  policy  of  the  law  against  the 
plaintiflTs  recovery  unless  his  contract  was  illegal,  and  a  contract  is 
not  necessarily  iUegal  because  it  is  carried  out  in  an  illegal  way. 
Barry  v.  Capen,  151  Mass.  99,  100.  The  judge  was  warranted  in 
finding  that  the  defendant  employed  the  plaintiff  to  build  a  suitable 
drain,  and  left  all  details  to  the  plaintiff's  discretion,  simply  promising 
to  pay  for  the  job  when  finished  in  consideration  of  the  plaintiflTs 
promise  to  do  it,  —  a  contract  lawful  on  both  sides.  It  is  true  that 
the  plaintiff  declares  on  an  account  annexed,  setting  out  every  item  of 
labor  and  materials,  but  no  question  was  raised  on  the  pleadings ;  and 
even  taking  the  case  according  to  the  pleadings,  many  of  the  items 
would  be  good.  If  the  contract  was  what  we  have  supposed,  it  was 
good  as  a  whole.  The  supposed  iUegal  acts  entered  neither  into  the 
promise  nor  into  the  consideration.  It  was  not  necessary  to  prove 
them  even  for  the  purpose  of  showing  that  the  drain  was  finished,  and 
that  the  time  for  payment  had  arrived.  Probably  the  plaintiff's  acting 
in  excess  of  his  license  would  be  immaterial  after  the  work  was  done. 
It  may  be  that  if  the  pipes  are  not  of  the  material  required  by  law, 
they  are  liable  to  be  taken  up,  or  that  in  some  way  the  fact  might 
affect  the  plaintiflTs  recovery,  if  that  question  were  before  us.  But  the 
only  question  is  the  fundamental  one  whether  we  can  say,  as  matter 
of  law,  that  the  contract  was  illegal,  and  that  the  plaintiff  can  recover 
nothing.  That,  in  the  opinion  of  a  majority  of  the  court,  we  cannot 
say.  It  is  perfectly  plain  that  the  parties  did  not  intend  to  contract 
for  anything  iUegal,  and  even  if  the  contract  had  contemplated  the 
specific  items  charged  for,  it  may  be  that  it  could  have  been  sustained, 
but  on  that  we  express  no  opinion.  Favor  v.  Philbrick,  7  N.  H.  826, 
887  et  seq.    Waugh  v.  Morris^  L.  R.  8  Q.  B.  202. 

Mc€qi}H(m$  averrtUed* 
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CHAPTER  Vn. 

DI8CHAK6E  OF  CONTRACTa 


SECTION  I. 
PAROL  AGREEMENT  TO  DI8CHARQB. 


CONIERS   AND  HOLLAND'S  CASK 
In  the  Kii90^8  Bench,  Trinitt  Tkrm,  1688. 

[Reported  in  2  Leonard,  214.] 

In  an  action  upon  the  case  upon  assumpsit  by  Coniers  against  Hol- 
land tbe  defendant  pleaded,  that  atler  the  promise,  that  the  plaintiff 
had  discharged  him  of  it.  And  by  Wrat,  Chief  Justice,  It  is  a  good 
plea,  and  so  it  hath  been  often  ruled,  and  it  was  late  the  case  of  the 
Lord  Chief  Baron,  against  whom  in  such  an  action,  such  a  plea  was 
pleaded,  and  he  moved  us  to  declare  our  opinions  in  Serjeant's  Inn ; 
and  there  by  the  greater  opinion  it  was  holden  to  be  a  good  pl^a ;  for 
which  cause  the  Court  said  to  Buckley  who  moved  the  case  that  the 
plea  is  good,  and  Judgment  was  entered  accordingly.^ 


FLOWER'S   CASE. 
About  1.>97. 

[Reported  in  Noy,  67.] 

A.  BORROWED  £100  of  F.  and  at  the  day  brought  it  in  a  bag  and  cast 
it  upon  the  table  before  F.  and  F.  said  to  A.,  being  his  nephew,  *•*'  I 
will  not  have  it,  take  it  3*ou  and  carry  it  home  again  with  you."  And 
by  the  court  that  is  a  good  gift  by  parol,  being  cast  upon  the  table. 
For  then  it  was  in  the  possession  of  F.  and  A.  might  well  wage  his 
law.  By  the  Court,  otherwise  it  had  been,  if  A  had  only  offered  it  to 
F.  for  then  it  was  chose  in  action  only,  and  could  not  be  given  without 
a  writing. 

^   Equitable  grounds  for  rescission,  such  as  fraud  and  mistake,  are  not  within  tht 
■cope  of  this  book.    Rescission  for  non-performance  is  dealt  with  under  Chapter  T. 
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LANGDEN  v.  STOKES. 
Li  the  King's  Bench,  Mighablmas  Tebm,  1634. 

[BepcTitd  in  Croke  Charles,  883.] 

AflsmcpsiT.  Whereas  the  defendant  on  the  2d  April,  9  Car.  I.  (for 
such  a  valuable  consideration)  assumed  to  go  such  a  voyage  in  such  a 
a  ship,  before  the  August  following,  and  alleges  a  breach  in  the 
non-performance. 

The  defendant  pleaded  that  before  any  breach  the  plaintiff,  on  the 
fourth  of  April  at  such  a  place,  exoneravit  eum  of  the  said  promise. 
Hereupon  the  plaintiff  demurred. 

MoUe^  for  the  plaintiff,  now  alleged  that  this  pleading  a  discbarge 
without  showing  how,  was  not  good;  and  he  cited  divers  books, 
22  £dw.  lY.  pi.  40,  that  xndemnem  conserwty  or  exanerabit,  is  no  plea. 

Maynardy  for  the  defendant,  argued  to  the  contrary,  that  forasmuch 
as  this  was  an  action  grounded  on  a  promise  by  words,  it  may  be  dis- 
charged by  words  before  the  breach  thereof;  and  therefore  exoneravit 
generally  is  a  good  plea ;  and  he  cited  for  this  The  Tear-Book,  3  Hen. 
VI.,  pi.  86. 

All  the  court  was  of  this  opinion  (absenie  Berkley) .  Richardson, 
Chief  Justice,  said  that  he  knew  it  had  been  so  resolved  divers  times ; 
and  the  rule  was  remembered,  eodem  niodo  quo  oritur,  eodem  modo 
dissolvitur.  Wherefore  it  was  adjudged  for  the  defendant,  quod  quereng 
nihil  capiat  per  biUam. 


EDWARDS  V.  WEEKS. 
In  the  Common  Pleas,  Tbinitt  Term,  1677. 

[Reported  in  2  Modem  Reports,  259.^] 

Assumpsit.  The  plaintiff  declared  that  the  defendant,  in  considerar 
tion  that  the  plaintiff  at  his  request  had  exchanged  horses  with  him, 
promised  to  pay  him  five  pounds ;  and  be  alleged  a  breach  in  the  non* 
performance.  The  defendant  pleads  that  the  plaintiff,  before  any 
action  brought,  discharged  him  of  his  promise. 

And  upon  a  demurrer  the  question  was,  whether  after  a  breach 
of  a  promise  a  parol  discharge  could  be  good.  The  case  of 
Langden  v.  Stokes,  Cro.  Car.  383,  1  Sid.  293,  was  an  authority  that 
such  a  discharge  had  been  good  before  the  breach,  namely :  The  de- 
fendant promised  to  go  a  voyage;  the  breach  was  alleged  in  non- 
performance; and  the  defendant  pleaded  that  before  any  breach  the 
plaintiff  tfsoneravf^  eum;  and  upon  demurrer  it  was  held  good  before 

^  Also  reported  in  1  Mod.  26S. 
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the  breach.  Bat  here  was  no  time  agreed  for  the  payment  of  this  fiye 
pounds,  and  therefore  it  was  due  immediately  upon  request ;  and  not 
being  paid,  the  promise  is  broken,  and  the  parol  discharge  cannot  be 
pleaded. 

And  of  that  opinion  was  all  thb  Coubt,  and  Judgment  for  the 
plaintiff,  nisij  &c 

QucsrCj  If  he  had  pleaded  such  a  discharge  before  any  reqaest  of 
payment,  whether  it  had  been  good  ?  ^ 

1  In  King  o.  Gillett,  7  M.  ft  W.  55,  the  plea  to  an  action  for  bieaeh  of  promise  of 
marria^  was  that  before  anjr  breach  the  plaintiff  "  abeolyed,  exonerated,  and  dia> 
charged  the  defendant."  On  special  demurrer  it  wm  nrged  that  the  plea  should  have 
alleged  retciision  bjr  matoal  assent.  The  plea  was  held  good,  however,  on  the  strength 
of  precedents  in  Rast.  Entries,  685 ;  Brown's  Entries,  67  (folio) ;  Hem*s  Pleader,  31, 
and  early  decisions.  The  court,  however,  said  the  question  was  merely  as  to  a  matter 
of  form,  for  though  the  plea  was  good  "  yet  we  think  the  defendant  will  not  be  able  to 
•ucceed  upon  it  at  nisi  priuM,  in  case  issue  be  taken  upon  it,  unless  he  proves  a  propo- 
sition to  exonerate  on  the  part  of  the  plaintiff,  acceded  to  by  himself,  and  this  in  effect 
will  be  a  rescinding  of  the  contract  previously  made.*' 

Dobson  V.  Espie,  2  M.  &  N.  79,  was  an  action  for  the  breach  of  an  obligation  to  pay 
a  deposit  to  an  auctioneer  as  security  for  future  performance  of  a  contract  for  the  sale 
of  property ;  the  defendant  pleaded  leave  and  license.  On  demurrer  the  court  held  thb 
plea  bad  as  not  equivalent  to  **  exonerated  and  discharged,"  but  the  implication  is 
clear  that  a  plea  in  the  latter  form  would  have  been  held  good,  and  one  member  of  the 
court,  Bramwell,  B.,  not  only  said  so,  but  expressed  the  opinion  that  even  in  its  actual 
form  the  plea  was  good.  On  the  authority  of  this  decision  it  is  stated  in  1  Smith's 
Leading  Cases  (11th  Eng.  ed.)  350,  (9th  Am.  ed.)  614,  "A  person  bound  by  a  contract 
not  under  seal  may,  before  breach,  be  exonerated  from  its  performance  by  word  of 
mouth,  without  any  value  or  consideration."  So  Byles  on  Bills  (I6th  ed.)  311.  See 
also  May  v.  King,  12  Mod.  537,  538  ;  Martin  v.  Mowlin,  2  Burr.  969, 979 ;  Edwards  «. 
Walters',  [1896]  2  Ch.  157,  168. 

In  Foster  v.  Dawber,  6  Ex.  839,  851,  Parke,  B.  said,  however,  "  It  is  competent  for 
both  parties  to  an  executory  contract,  by  mutual  agreement,  without  any  satisfaction, 
to  discharge  the  obligation  of  that  contract.  But  an  executed  contract  cannot  be  dis- 
charged except  by  release  under  seal,  or  by  performance  of  the  obligation,  as  by  pay- 
ment, where  the  obligation  is  to  be  performed  by  payment."  See  also  Anson  on 
Contracts  (lOth  ed.)  291.  In  this  country  it  is  not  probable  that  a  contract  right  can 
be  discharged  before  breach  by  parol  without  consideration.  CoUyer  v.  Moulton,  9 
R.  I.  90  ;  Clark  on  Contracts,  608;  Harriman  on  Contracts  (2d  ed.)  §  505;  24  Am.  & 
Eng.  Encyc.  of  Law  (2d  ed. )  287.  See  also  Purdy  v.  Rome,  &c  R.  R.  Co.,  125  N.  Y. 
209,  and  cases  infra  in  regard  to  the  discharge  of  obligations  on  negotiable  paper.  But 
see  Robinson  v.  McFaul,  19  Mo.  549 ;  Seymour  t;.  Minturn,  17  Johns.  169,  175 ;  Kelly 
V.  Bliss,  54  Wis.  187,  191. 

In  Foster  v.  Dawber,  it  was  held,  in  accordance  with  some  early  authorities,  that 
'the  obligation  ofa  party  to  negotiable  paper  might  be  discharged  by  parol  without 
'  consideration,  even  after  breach.  (Compare  White  v,  Blaett,  23  L.  J.  Ex.  36.)  This 
doctrine  has  not  been  adopted  by  American  courts.  Maness  v.  Henry,  96  Ala.  454 ; 
Scharf  v.  Moore,  102  Ala.  468 ;  Upper  San  Joaquin  Co.  v.  Roach,  78  Cal.  552 ;  Rogers 
9.  Kimball,  121  Cal.  247 ;  Heckman  v.  Manning,  4  Col.  543 ;  Adamson  v.  Lamb,  3 
Blackf.  446 ;  Benman  v.  McMahin,  37  Ind.  241 ;  Carter  o.  Zenblin,  68  Ind.  436;  Han- 
Ion  V.  Doherty,  109  Ind.  39;  Franklin  Bank  p.  Severin,  124  Ind.  317  ;  Shaw  p.  Pratt» 
22  Pick.  305 ;  Smith  v.  Bartholomew,  1  Met.  276 ;  Bragg  v.  Danielson,  141  Mass.  195 : 
Hale  V.  Dressen,  76  Minn.  183 ;  Henderson  v.  Henderson,  21  Mo.  379 ;  Irwin  v.  John- 
son, 36  N.  J.  Eq.  347 ;  Crawford  v.  Millspaugh,  13  Johns.  87  :  Seymour  v.  Minturn. 
17  Johns.  169 ;  Campbell's  Est.  7  Pa.  St.  100,  101 ;  McGuire  v.  Adams,  8  Pa.  St.  286  # 
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TAYLOR  V.  HILARY. 
Ih  ths  Exghsqusr,  Hilabt  Tebm,  1836. 

[RBported  in  I  Crompion,  Meeson  &  Roicoe,  741.] 

Assumpsit.  The  declaration  stated  that  in  consideration  that  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant,  would 
allow  one  Henry  Holt  to  have  goods  as  he  might  want  them,  not  ex- 
ceeding in  the  whole  £200,  the  defendant  undertook  and  proaaised  the 
plaintiff  to  guarantee  the  payment  of  such  goods ;  and  the  plaintiff 
averred  that  he,  confiding,  &c.,  did  afterwards,  to  wit,  &o.,  sell  and 
deliver  to  the  said  Henry  Holt  certain  goods  of  great  value,  not  ex- 
ceeding in  the  whole  £200 ;  to  wit,  of  the  value  of  £190,  as  he  the 
said  Henry  Holt  did  want  them ;  of  which  the  defendant  afterwards, 
to  wit,  on,  &c.,  had  notice.  Breach,  that  Henry  Holt  had  not  paid  for 
the  said  goods,  or  any  part  thereof,  nor  had  the  defendant,  although 
often  requested,  paid  for  the  same,  or  any  part  thereof.  Plea,  that 
after  the  making  of  the  promise  and  undertaking  in  that  count  men- 
tioned, and  before  any  breach  thereof,  to  wit,  on  the  day  and  year 
aforesaid,  it  was,  at  the  special  instance  and  request  of  the  plaintiff, 
agreed  by  and  between  the  plaintiff  and  defendant  that  the  plaintiff  should 
supply  to  the  said  Henry  Holt  £200  worth  of  goods  as  he  should  want 
them,  and  that  such  goods  should  be  paid  for  at  the  end  of  three 
laonths,  by  a  joint  bill  at  four  months  accepted  by  the  defendant ; 
I 

Kidder  v.  Kidder,  33  Pa.  268  ;  Homer's  App.  2  PeDnypacker,  289 ;  Corbett  v.  Lucaa^ 
4  McCord  L.  323.     See,  however,  Nolan  v.  Bank  of  New  York,  67  Barb.  24,  34. 

The  draftsman  of  the  American  Negotiable  Instraments  Law  copied  the  provision 
of  the  English  Bills  of  Exchange  Act,  45  &  46  Vict.  c.  16,  §  62  (see  also  Edwards  v. 
Walters  [1896]  2  Ch.  157),  which  enacted  that  a  renunciation  in  writing  either  before 
or  after  the  maturity  of  negotiable  paper  is  effectual  without  consideration.  Craw- 
ford, Negotiable  Inst.  Law,  §  203.  In  states  where  this  law  has  been  enacted 
therefore  the  previous  American  decisions  are  no  longer  applicable. 

A  contract  under  seal,  of  course,  cannot  be  discharged  by  parol  without  oonsidenu 
tkm.  Irwin  v.  Johnson,  36  N.  J.  £q.  347  ;  Traphagen  v.  Voorhees,  44  N.  J.  £q.  21 ; 
Tnlane  v.  Clifton,  47  N.  J.  £q.  351 ;  Jackson  v.  Stackhouae,  1  Cow.  122  ;  Albert's  Ex. 
V.  Ziegler's  Ex.,  29  Pa.  50;  Homer's  App.  2  Pennypacker,  289 ;  Ewing  t;.  Ewing,  2 
Leigh,  337. 

After  breach,  a  simple  contract  obligation  cannot  be  discharged  by  parol  without 
eonsideration.  Edwards  v,  Walters,  [1896]  2  Ch.  157,  168;  Westmoreland  v.  Porter, 
75  Ala.  452 ;  Florence  Cotton  Co.  v.  Field,  104  Ala.  471 ;  Mobile  &c.  R.  R.  Co.  v.  Owen, 
121  Ala.  505;  Swan  v.  Benson,  31  Ark.  728;  Mendell  v.  Davies,  46  Ark.  420;  Met- 
calf  V.  Kent,  104  Iowa,  487 ;  Shaw  v.  Pratt,  22  Pick.  305.  308 ;  Averill  v.  Wood,  78 
Mich.  342,  354;  Young  p.  Power,  41  Miss.  197;  Northwestern  Nat.  Bank  v.  Great 
Falls'  Opera  House,  23  Mont  1 ;  Landon  o,  Hutton,  50  N.  J.  Eq.  500 ;  Whitebill  v. 
Wilson,  3  Pen.  &  Watts,  405,  413.      But  see  contra,  Green  v.  Langdon,  28  Mich.  S21. 

In  New  York  a  doctrine  obtains  that  a  written  acknowledgment  by  a  creditor  of 
receipt  in  full  payment  will  discharge  the  debtor,  though  given  without  consideration. 
Gray  v.  Barton,  55  N.  Y.  68 ;  Ferry  v.  Stephens,  66  N.  Y.  321  ;  Carpenter  v.  Sonle^ 
88  N.  Y.  251 ;  McKensie  v.  fiazrison,  120  N.  Y.  260.  See  also  Lewis's  Estate,  139 
Pa.  64a 
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which  agreement  of  the  defendant  he  the  plaintiff,  before  any  breach  of 
the  promise  and  undertaking  in  the  said  count  mentioned,  accepted, 
in  All!  dischai^  of  that  promise  and  undertaidng,  and  thereby  then 
wholly  released  and  discharged  the  defendant  from  the  further  per- 
formances of  that  promise  and  undertaking.     Verification. 

To  this  plea  the  plaintiff  demurred ;  and  alleged,  as  cause  of  de- 
murrer, that  there  was  no  material  difference  between  the  agreement 
set  out  in  the  count  and  that  set  out  in  the  plea,  and  that  the  only 
difference  applied  to  the  time  of  credit  to  be  given ;  and  that  it  did 
not  appear  by  the  said  plea,  but  that  the  agreement  therein  mentioned 
had  been  fully  carried  into  effect  by  the  plaintiff,  and  the  time  of  credit 
expired. 

Baratouf,  in  support  of  the  demurrer. 

Per  Curiam.  Before  the  breach  of  the  first  agreement  a  new 
agreement  is  entered  into,  varying  the  contract  in  an  essential  part, 
the  time  of  payment.  The  latter,  then,  is  a  substituted  contract,  and 
is  an  answer  to  an  action  upon  the  former.  The  plea  is  not  a  plea  of 
accord  and  satisfaction,  and  does  not,  therefore,  require  an  averment 
of  performance. 


FREDERICK  THOMAS  WEST,  Surviving  Executor  of  Johv 

West,  v.  JOHN  BLAKEWAY. 

Im  the  Common  Pleas,  April  29,  Mat  4,  1841. 

[Reported  in  2  Manning  fr  Granger,  729.] 

TiNDAL,  C.  J.^  This  is  an  action  of  covenant  brought  by  the  surviv- 
ing executor  of  the  lessor,  who  was  himself  a  termor,  against  the  lessee, 
upon  a  covenant  in  the  lease  to  3'ield  up  the  demised  premises  at  the 
expiration  of  the  term,  together  with  all  erections  and  improvements 
which,  during  the  term  thereby  granted,  should  be  erected,  made,  or  set 
up,  in  or  upon  the  said  premises  or  any  part  thereof.  The  defendant, 
in  his  third  plea,  states  that  the  interest  in  the  lease  vested  in  one 
Hicks,  as  assignee  of  the  term,  and  that  it  was  agreed  between  the 
lessor  and  Hicks  that  if  Hicks  would  erect,  make,  and  set  up  a  certain 
erection  or  improvement,  to  wit,  a  greenhouse,  in  and  upon  the  demised 
premises,  during  the  continuance  of  the  last-mentioned  term,  Hicks 
should  be  at  liberty  to  pull  down  and  remove  such  greenhouse  at  the 
expiration  of  that  term,  provided  no  injury  was  done  to  the  demised 
premises  in  and  about  the  removal  of  the  greenhouse.  It  being  found 
by  the  jury  that  the  plea  is  true  in  fact,  the  question  now  arises  whether 
it  is  good  in  point  of  law ;  and  it  appears  to  me,  upon  the  best  consid- 
eration I  can  bring  to  that  question,  that  the  plea  contains  no  legal 

^  BosAKQuiT,  CoLTMAV,  and  Ekskinb,  J  J.,  delivered  coocnrring  opinions.  A 
portion  of  the  case  holding  the  greenhouse  in  question  an  "  erection  or  improTement" 
within  the  meaning  of  the  lease  is  omitted. 
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answer  to  the -declaration.  If  the  lessor  had  occasioned  the  breach, 
that  would  have  been  an  answer  to  the  complaint  founded  on  that 
breach,  not  on  the  ground  of  an  agreement,  but  because  the  act  com- 
plained of  would  have  been  the  act  of  the  lessor  himself,  and  not,  as 
charged,  the  act  of  the  lessee.  The  lessee  might  have  said  :  This  was 
your  own  act,  and  therefore  you  are  not  damnified.  But  this  plea  ap- 
pears to  me  to  set  up  that  which  is  merely  a  parol  license.  Now  it  is 
a  well-known  rule  of  law  that  unumquodque  liganien  dUaolvitur 
eodem  ligamhie  quo  ligatur.  This  is  so  well  established  that  it 
appears  to  me  unnecessary  to  refer  to  cases.  I  will  mention  only 
Rogers  v.  Payne,  2  Wils.  876,  which  was  an  action  of  covenant  for  the 
non-payment  of  money ;  the  defendant  pleaded  a  parol  discharge  in 
satisfaction  of  all  demands.  It  was  held,  upon  demurrer,  that  the  cove- 
nant could  not  be  discharged  without  a  deed  ;  and  Blake's  case,  6  Co.  Rep. 
43  hf  was  cited.  Now  if  an  action  had  been  brought  against  the  assignee, 
to  have  set  up  this  defence  would  have  been  in  direct  violation  of  tlie  rule 
to  which  I  have  adverted.  How  can  it  be  an  answer  for  the  lessee  if  not 
for  the  assignee  ?  Cases  of  conditions  which  have  been  waived,  or  the 
performance  of  which  has  become  impossible,  do  not,  I  think,  apply.  No 
doubt  in  the  case  of  a  bond,  if  the  breach  be  occasioned  b}*  tlie  obligee, 
or  if  the  performance  of  the  condition  be  rendered  impossible  by  his 
act,  no  forfeiture  is  incurred.  Though  the  bond,  however,  is  under 
seal,  the  condition  is  of  a  thing  resting  on  evidence  onl}*.  It  may  be 
compared  to  matter  in  pais.  But  in  the  case  of  a  covenant  the  whole 
matter  is  under  the  seal  of  the  party  ;  and  the  contract  into  which  he 
has  entered  can  be  discharged  only  b}'  an  instrument  of  the  same  nature 
as  that  by  which  the  contract  was  created.  If  it  could  be  maintained, 
as  was  contended  on  the  part  of  the  defendant,  that  the  third  plea  dis- 
closed an  act  which  the  lessor  had  done,  or  which  he  had  compelled  to 
be  done,  I  think  it  would  have  been  good.  It  would  have  been  like  the 
well-known  plea  of  ^^  damnified  by  his  own  default."  But  that  does  not 
appear  to  me  to  be  the  true  construction  of  this  plea ;  and  I  think  that 
the  rule  for  entering  up  judgment  non  obstante  veridicto  mast  be  made 
abBolnte.^ 


WILLIAM  McCREERY  et  al.,  Appellants,   v.   MELVILLE  C. 

DAY  ET  AL.,  Respondents. 

New  York  Court  of   Appeals,  November    26,  1889  — January  14, 

1890. 

[Reported  in  119  New  York,  I.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  upon  an  order  made  May  24, 

^  See  EUen  v.  Topp,  ante  p.  47,  and  note,  p.  49 ;  also  Bla^borne  v.  Hunger,  101 
Mich.  375.    Compare  Clark  on  Contracts,  61 S,  and  cases  cited;  Palmer  v,  Meiiden 
Britannia  Co.,  188  111.  508,  521. 
TOU  u. — 87 
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1889,  which  affirmed  a  judgment  in  favor  of  defendants,  entered  upon 
an  order  of  Special  Term  granting  a  motion  for  judgment  on  the 
pleadings. 

This  action  was  brought  to  recover  certain  sums  alleged  to  be  due 
plaintiffs  under  a  contract  dated  March  2,  1882,  between  the  plalntiflfo, 
as  parties  of  the  first  part,  and  C.  H.  Andrews,  as  party  of  the  second 
part,  and  C.  K.  Garrison,  defendant's  testator,  as  party  of  the  third 
part. 

By  the  terms  of  the  contract,  plaintiffs  sold  to  Garrison  a  one-fourth  in- 
terest in  a  contract  for  the  construction  of  the  railroad  of  the  Pittsbuxgh, 
Youngstown,  and  Chicago  Railroad  Company,  running  from  I^ttsbnrgh 
to  Akron,  and  agreed  to  turn  over  to  Garrison  a  one-fourth  part  of  all 
cash,  bonds,  and  stock  which  should  be  received  from  that  railroad 
company  in  payment  for  the  work  done  under  the  construction  con- 
tract. Garrison  agreed  to  pay  the  plaintiffs,  for  work  already  done 
and  materials  furnished  and  rights  acquired  up  to  the  date  of  the  con- 
tract, the  sum  of  $150,000,  and  pay  them,  from  time  to  time  thereafter, 
one  fourth  of  the  amounts  expended  by  them  in  the  further  construo- 
tion  of  the  road  under  the  contract. 

Plaintiffs  sought  to  recover  the  one-fourth  part  of  moneys  expended 
by  them  after  March  2,  1882,  in  carrying  out  their  contract  with  the 
Pittsburgh,  Youngstown,  and  Chicago  Railroad  Company,  and  also  to 
recover  interest  during  the  time  Garrison  delayed  payment  of  the  sum 
of  $150,000. 

The  answer  set  up,  among  other  things,  the  following  facts :  On  the 
13th  day  of  April,  1882,  the  plaintiffs  and  said  C.  H.  Andrews  exe- 
cuted an  agreement  with  the  Pittsburgh  and  Western  Railroad  Com- 
pany, by  which  the  plaintiffs  and  C.  H.  Andrews  agreed  to  sell  to  the 
Pittsburgh  and  Western  Railroad  Company  a  one-fourth  interest  in  the 
Pittsburgh,  Youngstown,  and  Chicago  Railroad,  as  described,  between 
Newcastle  Junction  and  Akron,  for  $150,000,  those  persons  agreeing  to 
pay  for  all  expenditures  for  work  done  or  materials  furnished  up  to  Uiat 
date.  The  Pittsburgh,  Youngstown,  and  Chicago  Railroad  Company 
was  to  abandon  the  further  construction  of  the  projected  railroad 
between  the  towns  of  Newcastle  Junction  and  Akron,  for  the  building 
of  which  railroad  between  those  points  the  Pittsburgh,  Cleveland,  and 
Toledo  Railroad  Company  was  created.  On  the  6th  day  of  November, 
1882,  Garrison,  the  defendants'  testator,  wrote  to  the  plaintiffs  and  to 
C.  H.  Andrews  a  letter  acknowledging  the  receipt  of  the  papers  designed 
for  the  cx>mpIetion  of  the  road  from  Akron  to  Newcastle  Junction  by  the 
Pittsburgh  and  Western  Railroad,  consenting  to  sign  them,  but  only 
on  the  understanding  and  condition  '*  that  I  am  not  to  pay  any  more 
money  than  Mr.  Humphrey's  company  "  (the  Pittsburgh  and  Western) 
"pays,  as  provided  in  the  agreement  you  made  with  him  April  thirteenth, 
—  that  is,  $150,000  and  one  fourth  of  the  cost  of  the  road  to  Newcastle 
Junction  after  that  date."  Garrison  in  the  same  letter  asserted  that  he 
had  given  up  the  agreement  of  the  second  of  March  above  mentioned. 
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and  declared  that  he  no  longer  desired  any  interest  in  the  railroad  from 
Newcastle  Junction  to  Pittsburgh.  Afterwards,  and  in  compliance  with 
the  terms  of  that  letter,  the  plaintiffs,  with  the  said  C.  H.  Andrews  and 
the  defendants'  testator,  caused  an  agreement  to  be  indorsed  on  the 
contract  of  March  2,  1882,  as  follows:  '^  It  is  agreed  by  the  parties 
hereto  that  the  within  contract  is  annulled  and  of  no  farther  effect,  the 
same  having  been  superseded  by  the  agreement  and  arrangement 
made  in  liea  thereof,  as  embodied  in  the  letter  of  C.  E.  Garrison,  .  .  . 
dated  November  6,  1882,  and  by  a  certain  agreement  made  between 
C  H.  Andrews,  W.  C.  Andrews,  W.  McCreer}',  James  Gallerey,  Solo- 
mon Humphreys,  and  C.  E.  Garrison,  all  bearing  date  October  25, 
1882."    This  writing  was  signed  by  all  the  parties. 

The  agreement  last  referred  to  was  fully  carried  out  by  all  the  parties. 
An  order  was  made  requiring  plaintiffs  to  replj",  which  they  did,  sub« 
Btantially  admitting  the  foregoing  averments  of  the  answer. 

J.  W.  Hawes^  for  appellants. 

William  Bronk  and  Melville  C7.  Day^  for  respondents. 

Ain>BEW8,  J.  The  parties  by  their  agreement  indorsed  on  the  con- 
tract of  March  2,  1882,  in  terms  annulled  that  contract  and  declared 
that  it  should  be  of  no  further  effect.  The  claim  that  the  annulment  of 
the  contract  did  not  discharge  Garrison's  obligation  under  the  original 
contract  to  pay  his  proportion  of  expenditures  made  by  the  plaintiffs 
for  the  construction  of  the  Pittsburgh,  Youngstown,  and  Chicago  Rail- 
road, between  the  date  of  the  contract  and  its  annulment,  depends  on 
the  intention  to  be  deduced  from  the  agreement  of  annulment,  con- 
strued in  light  of  the  attending  circumstances.  Where  a  contract  is 
rescinded  while  in  the  course  of  performance,  any  claim  in  respect  of 
performance,  or  of  what  has  been  paid  or  received  thereon,  will  ordi- 
narily ^'  be  referred  to  the  agreement  of  rescission,  and  in  general  no 
each  claim  can  be  made  unless  expressly  or  impliedly  reserved  upon 
the  rescission.''    Leake  on  Contracts,  788,  and  cases  cited. 

The  agreement  annulling  the  original  contract  recites  that  the  con- 
tract had  been  *^  superseded  by  agreements  and  arrangements  made  in 
lieu  thereof,"  embodied  in  Garrison's  letter  of  November  6,  1882,  and 
the  several  contracts  executed  by  the  parties  to  that  contract,  and 
others,  bearing  date  October  25,  1882.  In  ascertaining  the  scope  of 
the  agreement  annulling  the  original  contract,  the  letter  and  the  con- 
tracts of  October  25,  1882,  are  to  be  deemed  incorporated  into  the 
agreement.  Construing  these  several  writings  together,  they  plainly 
show  that  the  parties  intended  that  Garrison  should  be  discharged 
from  all  liability  under  his  contract  of  March  2,  1882,  for  any  expendi- 
tures theretofore  made,  or  thereafter  to  be  made,  in  constructing  the 
line  between  Pittsburgh  and  Newcastle  Junction.  The  letter  was 
written  after  Garrison  had  received  the  contracts  dated  October  25, 
1882,  for  execution,  and  declares  that  he  will  sign  them  on  the  condi- 
tion, and  understanding  that  he  is  not  to  pay  anything  more  than  Mr. 
Humphrey's  company  pays,  under  the  plaintiff's  agreement  with  him  of 
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April  13,  1882,  that  is,  $150,000,  and  one  fourth  of  the  coat  of  the  road 
to  Newcastle  Junction,  after  that  date."  The  agreement  with  Mr. 
Hamphrej  of  April  13,  1882,  provided  for  the  construction  of  the  part 
of  the  line  of  the  Pittsburgh,  Youngstown,  and  Chicago  Railroad 
between  Newcastle  Junction  and  Akron,  by  a  new  corporation  to  be 
formed,  and  that  Humphrey  should  pay  the  plaintaifs  $150,000  for 
expenditures  incurred  and  rights  acquired  on  that  branch  of  the  road, 
prior  to  the  making  of  the  contract  and  also  one  fourth  of  all  expendi- 
tures thereafter  made  in  its  completion.  The  letter  goes  on  to  state 
that  the  agreement  with  Mr.  Humphrey  was  made  ^^  after  consulting 
with  me,  and,  as  it  insured  my  road  (Wheeling  and  Lake  Erie  Railroad) 
a  line  to  Pittsburgh,  I  was  ready  to  assent  to  it  in  place  of  the  agree- 
ment of  the  second  of  March,  and  you  know  I  have  so  considered  it 
since,  and  that  I  was  owner  of  one  fourth  of  the  new  company,  all  pre- 
vious agreements  between  us  bemg  superseded.  I  do  not  want  any 
interest  in  the  road  fh>m  Newcastle  Junction  to  Pittsburgh.  I  will  pay 
whatever  Mr.  Humphrey's  company  has  paid  on  the  agreement  of  the 
13th  April.'' 

The  clear  import  of  the  proposition  of  Mr.  Garrison  in  his  letter  is, 
that  he  would  sign  the  contracts  of  October  25,  1882,  provided  he 
should  be  placed  in  the  same  position  in  i*espect  to  the  enterprise,  as 
that  occupied  by  the  company  represented  by  Mr.  Humphrey,  and  be 
relieved  from  all  interest  in,  or  obligation  to  contribute  to,  the  con- 
struction of  the  part  of  the  Pittsburgh,  Youngstown,  and  Chicago 
Railroad  between  Pittsburgh  and  Newcastle  Junction.  Garrison 
thereafter  executed  the  contracts  of  October  25,  1882,  relating  to  the 
construction  of  the  road  between  Newcastle  Junction  and  Akron, 
whereby  he  assumed  other  and  different  obligations  from  those  he  had 
assumed  by  his  contract  with  the  plaintiffs  of  March  2,  1882. 

The  main  claim  in  the  action  is  to  recover  from  Garrison's  estate, 
under  the  contract  of  March  2,  1882,  for  a  share  of  expenditures  made 
by  the  plaintiffs  in  the  construction  of  the  part  of  the  Pittsburgh, 
Youngstown,  and  Chicago  Railroad  between  Pittsburgh  and  Newcastle 
Junction,  after  the  date  of  that  contract,  and  before  the  execution  of 
the  annulment  agreement.  The  agreement  annulling  the  prior  contract 
is  supported  by  an  adequate  consideration.  The  new  obligation  which 
Garrison  assumed  under  the  contracts  of  October  25,  1882,  was  alone 
a  sufficient  consideration.  City  of  Memphis  v.  Brown,  20  Wall.  289. 
There  was  a  consideration  also  in  the  mutual  agreement  of  the  parties 
to  the  prior  contract  (which  was  still  executor}',  although  in  the  course 
of  performance)  to  discharge  each  other  from  reciprocal  obligations 
thereunder  and  to  substitute  a  new  and  different  agreement  in  place 
thereofl 

The  contract  of  March  2,  1882,  is  sealed,  while  the  agreement 
annulling  it  is  unsealed.  Upon  this  fact  the  plaintiffs  make  a  point, 
founded  on  the  doctrine  of  the  common  law,  that  a  contract  under  seal 
cannot  be  dissolved  by  a  new  parol  executory  agreement,  although 
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supported  by  a  good  and  valuable  consideration^  '^  for,  every  contract 
or  agreement  ought  to  be  dissolved  by  matter  of  as  high  a  nature  as 
the  first  deed."  Countess  of  Rutland's  case,  Coke,  Pt  V.,  25  b.  The 
application  of  this  rule  often  produced  great  inconvenience  and  injus- 
tice, and  the  rule  itself  has  been  overlaid  with  distinctions  invented  by 
the  judges  of  the  common  law  courts  to  escape  or  mitigate  its  rigor  in 
particular  cases.  But  in  equity  the  form  of  the  new  agreement  is  not 
regarded,  and  under  the  recent  blending  of  the  jurisdiction  of  law  and 
equity,  and  the  right  given  by  the  modem  rules  of  procedure  in  this 
ooantry  and  in  England  to  interpose  equitable  defences  in  legal  actions^ 
the  common  law  rule  has  lost  much  of  its  former  importance.  A  recent 
English  writer,  referring  to  the  effect  of  the  Common  Law  Procedure 
Acts  in  England,  says,  '^The  ancient  technical  rule  of  the  common 
law,  that  a  contract  under  seal  cannot  be  varied  or  discharged  by  a 
parol  agreement,  is  thus  practically  superseded.^^  Leake  on  Contracts, 
802.  Courts  of  equity  often  interfered  by  injunction  to  restrain  pro- 
ceedings at  law  to  enforce  judgments,  covenants,  or  obligations 
equitably  discharged  by  transactions  of  which  courts  of  law  had  no  c(^- 
nizance.  2  Story's  £q.  §  1573.  It  is  a  necessary  consequence  of  our 
changed  system  of  procedure  that  whatever  formerly  would  have  con- 
stituted a  good  ground  in  equity  for  restraining  the  enforcemctnt  of  a 
covenant,  or  decreeing  its  discharge,  will  now  constitute  a  good  equitable 
defence  to  an  action  on  the  covenant  itself.  It  was  one  of  tlie  subtle 
distinctions  of  the  common  law  as  to  the  discharge  of  covenants  by 
matter  in  pais^  that  although  a  specialty  before  breach  could  not  be 
discharged  by  a  parol  agreement,  although  founded  on  a  good  consider- 
ation, nor  even  by  an  accord  and  satisfaction,  yet  after  breach  the 
damages,  if  unliquidated,  could  be  discharged  by  an  executed  parol 
agreement,  because,  as  was  said,  in  the  latter  case  the  cause  of  action 
is  founded  ^^  not  merely  on  the  deed,  but  on  the  deed  and  the  subse- 
quent wrong.''  Broom's  Legal  Maxims,  848,  and  cases  dted.  The 
absurd  results  to  which  the  common  law  doctrine  sometimes  led  is 
illustrated  b}'  the  case  of  Spence  v.  Heale}',  8  Exch.  668,  in  which  it 
was  held  that  a  plea  to  an  action  on  covenant  for  the  payment  of  a  sum 
certain,  that  before  breach  defendant  satisfied  the  covenant  by  delivery 
to,  and  acceptance  by  the  plaintiff,  of  goods,  machinery,  etc.,  in  satis- 
faction, was  bad,  Martin,  B.,  saying,  ^'  I  am  sorry  I  am  compeUed  to 
agree  in  holding  that  the  plea  is  bad.  It  is  difficult  to  see  the  correct- 
ness of  the  reason  upon  which  the  rule  is  founded."  I  suppose  there 
can  be  no  doubt  that  the  facts  presented  by  the  plea  in  the  case  of 
Spence  v.  Healey  would  have  constituted  a  good  ground  for  relief  in 
equity.  The  technical  distinction  between  a  satisfaction  before  or  after 
breach  seems  to  have  been  disregarded  in  this  State,  and  a  new  agree- 
ment by  parol,  followed  by  actual  performance  of  the  substituted 
agreement,  whether  made  and  executed  before  or  after  breach,  is  treated 
as  a  good  accord  and  satisfaction  of  the  covenant.  Fleming  v,  Gilbert, 
8  John.  530;  Lattimore  v,  Harsen,  14  id.  830;  Dearborn  v.  Cross,  7 
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Cow.  48;  Allen  v.  Jaquishi  Cowen,  J.,  21  Wend.  633.  So^  al8<s  a  new 
agreement,  although  without  performance,  if  based  on  a  good  consider- 
ation, will  be  a  satisfaction,  if  accepted  as  sach.  Kromer  v.  Helm,  75 
N.  Y.  574,  and  cases  cited. 

In  the  present  case  it  may  be  justly  said,  that  when  the  agreement 
annulling  the  contract  of  March  2,  1882,  was  executed,  there  had  been 
no  breach  by  Garrison  of  his  covenant  therein,  as  he  had  not  been 
called  upon  by  the  plaintiffs  to  pay  his  share  of  the  construction  ao- 
oount.  But  it  was  the  plain  intention  of  the  parties  that  the  new 
arrangement,  then  entered  into,  should  be  a  substitute  for  the  liability 
of  Garrison,  present  and  prospective,  under  the  contract  of  March  2, 
1882.  The  transaction  constituted  a  new  agreement  in  satisfaction  of 
the  prior  covenant,  and  was  accepted  as  such.  Moreover,  it  admitted 
by  the  reply  that  the  contracts  of  October  25,  1882,  were  carried  out. 
It  is  a  case,  therefore,  of  an  executory  parol  contract,  made  in  substi- 
tution of  the  prior  and  sealed  contract,  afterwards  fully  executed, 
which  clearly,  under  the  authorities  in  tliis  State,  discharged  the  prior 
contract 

In  respect  to  the  claim  to  recover  interest  during  the  time  the  pay- 
ment of  the  $150,000  was  delayed,  it  is  a  sufficient  answer  that  the 
complaint  admits  that  the  principal  sum  was  fully  paid  prior  to  Sep- 
tember 13,  1882.  The  claim  for  interest  did  not  survive,  there  being 
no  special  circumstances  to  take  the  case  out  of  the  general  rule. 
Cutter  V.  Mayor,  etc.,  92  N.  Y.  166,  and  cases  cited. 

We  are  of  opinion  that  the  facts  admitted  in  the  pleadings  disclose 
that  there  was  no  right  of  action,  and  that  the  complaint,  for  this  rea- 
son, was  properly  dismissed. 

The  judgment  should  therefore  be  affirmed. 

All  concur.  Judgment  nffirmetL 


WILLIAMS  V.  STERN. 

Ik  tbb  Qubbn's  Bench  Dfvisiok,  Court  of  ApFBiLt 

December  19,  1879. 

[Reported  in  5  Queen'e  Bench  Divinon,  409.] 

AcnoK  in  the  Court  of  Passage  at  Liverpool  to  recover  damages  fot 
the  seizure  and  sale  of  the  plaintiffs  goods. 

By  an  indenture,  being  a  bill  of  sale,  and  dated  the  9th  of  July,  1878, 
and  made  between  the  plaintiff  (thereinafter  called  the  mortgagor)  of 
the  one  pait,  and  the  defendant  (thereinafter  called  the  mortgagee) 
of  the  oliier  part,  after  reciting  that  the  mortgagor  had  applied  to  the 
mortgagee  for  an  advance  of  £30  and  had  agreed  to  pay  the  sum  of 
£12  as  a  consideration  for  the  same,  and  that  the  mortgagee  had 
consented  to  make  the  advance  upon  having  those  sums  secured  in 
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manner  thereinafter  appearing,  it  was  witnessed  that  in  consideration 
of  £30  by  the  mortgagee  paid  to  the  mortgagor  on  the  execution  of  the 
indenture,  the  mortgagor  assigned  to  the  mortgagee  all  the  stock-in- 
trade,  shop-fixtures,  furniture,  goods^  chattels,  and  effects  of  the  mort- 
gagor then  being  in  the  shop,  dwelling-houses,  and  premises  of  the 
mortgagor,  situate  in  Liverpool,  to  hold  the  said  property  unto  the 
mortgagee  to  and  for  his  own  use  and  benefit^  subject  to  a  proviso  for 
redemption  in  case  the  mortgagor  should  pay  to  the  mortgagee  the  sum 
of  £42  by  twenty-five  consecutive  weekly  payments  of  £1  5s.  each  on 
every  Monday  before  noon,  the  first  payment  to  be  made  on  the  15th 
day  of  July  instant,  and  the  balance  of  £10  15«.  on  the  6th  day  of 
January,  1879.  The  indenture  contained  a  covenant  by  the  mortgagor 
with  the  mortgagee  for  the  repayment  of  £42,  and  then  contained  the 
following  declaration :  ^^  It  is  hereby  declared  and  agreed  that  notwith- 
standing the  aforesaid  proviso  for  redemption  it  shall  be  lawful  for  the 
mortgagee  at  any  time  after  the  execution  hereof  to  take  possession  of 
the  said  property  and  to  retain  such  possession  (either  in  and  upon  the 
said  shop,  dwelling-house,  and  premises,  or  in  any  other  place  to  which 
the  mortgagee  may  think  fit  to  remove  it)  until  all  moneys  payable 
nnder  these  presents,  together  with  all  expenses  which  maj-  be  incurred 
by  the  mortgagee  in  and  about  taking  possession,  removing,  and  retain- 
ing possession  of  the  said  property,  shall  be  fully  paid ;  and,  further, 
that  if  default  be  made  by  the  mortgagor  in  payment  of  any  instalments 
of  the  sum  of  £42  ...  on  the  days  on  which  such  instalments  respect- 
ively shall  become  payable,  the  whole  amount  which  at  the  time  of 
such  default  shall  be  secured  by  these  presents  and  shall  be  remaining 
unpaid  shall  at  once  become  due  and  payable ;  and  thereupon  it  shall 
be  lawful  for  the  mortgagee  to  sell  the  said  property  by  public  or 
private  sale  and  receive  the  moneys  arising  therefrom,  and  retain  to 
himself  thereout  all  moneys  remaining  due  on  the  security  of  these 
presents  and  all  expenses  which  he  may  have  incurred  in  taking  and 
holding  possession  and  removing  and  selling  the  said  property,  and 
all  costs  and  charges  which  he  may  have  incurred  in  defending  and 
maintaining  his  rights,  powers,  and  authorities  under  these  presents ; 
and  that  the  surplus  (if  any)  of  such  moneys  shall  be  paid  to  the 
mortgagor.  .  .  .  And  it  is  hereby  agreed  and  declared  that  it  shall  be 
lawful  for  the  mortgagee  and  his  agents  from  time  to  time  during  the 
continuance  of  this  security  to  enter  and  remain  upon  the  said  shop, 
dwelling-house,  and  premises,  or  any  other  premises  upon  which  the 
said  property  or  any  part  thereof  may  be,  for  the  purpose  of  taking  and 
holding  possession  of  the  said  property,  or  of  there  selling  the  same 
by  auction  or  of  removing  the  same,  or  for  any  other  reasonable  pur- 
pose in  connection  with  these  presents ;  and  in  case  the  mortgagee  or 
his  agents  shall  be  unable  to  obtain  admission  in  the  usual  manner,  it 
shall  be  lawful  for  him  to  break  open  the  outer  and  inner  doors  and  the 
windows  in  order  to  obtain  admission."  The  other  provisions  of  the 
indenture  were  immaterial  to  this  action.    The  plaintiff  paid  thirteen 
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weekly  instalmeDts ;  but  on  the  day  when  the  foarteenth  becune  dae, 
he  had  to  attend  the  Court  of  Passage  as  juryman ;  he  called  upon  the 
defendant  and  asked  for  time ;  the  defendant  said  that  he  would  not 
look  to  a  week.  Relying  upon  this  statement  of  the  defendant,  the 
plaintiff  served  as  a  Juryman  for  three  days,  but  on  the  third  day  the 
defendant  seized  the  plaintiff's  goods  and  sold  them  within  the  current 
week  and  before  any  fresh  default  had  been  committed  by  the  plain- 
tiff. It  was  alleged  that  the  defendant  had  heard  that  the  plaintiff's 
landlord  intended  to  distrain  upon  the  goods  for  rent  in  arrear.  The 
judge  asked  the  jury  whether  the  defendant  had  so  acted  as  to  induce 
the  plaintiff  to  believe  that  the  defendant  would  hold  his  hand ;  the 
jury  answered  this  question  in  favor  of  the  plaintiff  and  assessed  the 
damages  at  £80.  The  judge  gave  leave  to  move  on  the  ground  that 
there  was  no  evidence  of  a  waiver  by  the  defendant  The  Queen's 
Bench  Division  made  absolute  a  rule  for  a  new  trial|  but  gave  the 
plaintiff  leave  to  appeal. 

The  plaintiff  accordingly  appealed. 

jP.  W.  Jiaikes,  for  the  plaintiff. 

2>.  French^  for  the  defendant. 

Bramwsll,  L.  J.  I  think  that  this  appeal  must  be  dismissed.  The 
plaintiff's  evidence  failed  to  show  that  the  defendant  had  no  right  to 
seize  his  goods.  When  the  plaintiff  allowed  the  appointed  time  to 
elapse  without  paying  the  instalment,  he  was  in  default;  whenever 
there  is  an  omission  to  do  an  act  pursuant  to  the  terms  of  a  contract, 
there  is  a  default  in  the  performance  of  it  It  has  been  argued  for  the 
plaintiff  that  after  the  defendant  had  promised  to  wait  for  a  week,  he 
could  not  lawfully  seize  the  plaintiff's  goods ;  but  I  do  not  think  that 
his  promise  was  sufficient  to  prevent  him  from  putting  in  force  the 
powers  of  the  bill  of  sale ;  it  was  not  an  undertaking  which  bound  him ; 
the  promise  was  not  supported  by  an}'  consideration.  The  plaintiff  was 
not  induced  to  alter  his  position.  A  promise  to  wait  founded  upon  a 
good  consideration  would  have  prevented  the  defendant  fh>m  seizing 
the  goods  comprised  in  the  bill  of  sale,  even  though  a  distress  by  the 
plaintiff's  landlord  had  been  threatened.  For  the  plaintiff  reliance 
has  been  placed  upon  Albert  v.  Grosveikor  Investment  Co.,  L.  B. 
8  Q.  B.  123 ;  but  I  cannot  accede  to  the  decision  in  that  case,  because 
I  entertain  great  doubts  whether  it  was  correct.  That  was  a  seizure 
upon  an  alleged  default,  and  upon  the  facts  before  them  the  Court  of 
Queen's  Bench  held  that  there  had  been  no  default  But  whether  that 
decision  was  right  or  wrong,  in  the  present  case  there  was  no  evidence 
of  a  valid  waiver  by  the  defendant ;  no  benefit  accrued  to  him  fh>m  his 
promise.     The  appeal  must  be  dismissed. 

Brett,  L.  J.  I  agree  with  the  view  of  the  law  enunciated  by  Bram- 
well,  L.  J.  I  think  that  upon  the  true  construction  of  the  indenture  the 
defendant  was  entitled  at  any  time  to  take  possession  of  the  goods 
comprised  in  it  If,  however,  a  default  was  necessary  in  order  to 
enable  the  defendant  to  seize,  I  think  that  such  a  default  had  occurred ; 
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for  ^* default'*  means  aimplj  the  non-payment  of  money,  and  ibe 
plaintiff  had  failed  to  pay  one  of  the  instalments  at  the  time  when  it 
became  due.  On  behalf  of  the  plaintiff  reliance  was  placed  upon  the 
circumstance  that  the  defendant  had  promised  to  wait  for  a  week. 
This  was  not  a  misstatement  as  to  existing  facts ;  it  was  a  mere  naked 
promise,  not  binding  upon  the  defendant  Has  there  been  any  mis- 
conduct on  the  part  of  the  defendant?  I  think  not :  it  appears  that  a 
distress  by  the  plaintiff's  landlord  had  been  threatened;  and  under 
these  circumstances  I  do  not  blame  the  defendant  for  changing  his 
mind.  In  my  opinion  the  decision  in  Albert  v,  Grosvenor  Investment 
Co.,  L.  R.  8  Q.  B.  123,  did  alter  the  meaning  of  the  words  used  by 
the  contracting  parties.  I  cannot  agree  with  that  decision.  In  this 
case  there  was  no  evidence  to  show  that  the  defendant  had  waived  any 
of  his  rights  under  the  indenture,  and  the  case  ought  to  have  been 
withdrawn  from  the  Jury.    There  must  be  a  new  triaL 

Cotton,  L.  J.  The  only  question  before  us  is  whether  the  indenture 
conferred  upon  the  defendant  a  power  to  seize  and  sell  the  plaintiff's 
goods  under  the  circumstances  which  actually  happened.  I  agree  that 
the  plaintiff  was  in  default  when  he  failed  to  pay  the  instalment ;  for 
*^  default "  simply  means  non-payment  of  a  sum  of  money  which  is  due. 
Did  the  alleged  promise  of  the  defendant  prevent  him  fh>m  seizing  and 
selling  the  plaintiff's  goods?  It  was  not  founded  upon  any  considera- 
tion. It  seems  to  me  that  nothing  rendered  the  seizure  and  sale 
wrongful.  The  defendant  made  no  representation  which  operated  to 
the  plaintiff's  disadvantage ;  he  simply  uttered  his  own  private  inten- 
tions ;  he  gave  no  promise  which  was  enforceable  in  law.  The  plaintiff 
has  no  claim  for  relief  in  equity ;  before  the  Supreme  Court  of  Judica- 
ture Acts,  1878, 1875,  the  Court  of  Chancery  would  not  have  interfered 
to  set  aside  the  seizure. 


ALBERT  WEBER,  JR.,  Admnistbatoe,  v.  EDWARD  P. 

COUCH  AND  Anothkb. 

SuFKxm  Judicial  Court  of  Massachusetts,  January  6-22,  1888. 

[ReporUd  in  134  MoMiochuaetU,  S€.] 

Holmes,  J.  This  is  an  action  on  a  judgment  for  $1154.71,  against 
Edward  F.  Conch  and  A.  C.  Couch,  copartners.  After  that  Judgment 
was  recovered,  one  of  the  defendants  paid  $100  upon  it,  and  the  follow- 
ing agreement  was  indorsed  on  the  execution :  *'  In  consideration  of 
the  sum  of  one  hundred  dollars  paid  by  Edward  F.  Couch,  one  of  the 

1  Compare  Baoon  v.  Cobb,  45  lU.  47 ;  Watkins  v.  Hodges,  6  H.  &  J.  3S ;  FranUin 
F.  L  Co.  V.  Hamm,  5  Md.  170;  Wilgtu  v.  Whitehead,  S9  Pa.  131. 
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within-named  judgment  debtors,  I  hereby  release  said  Edward  F. 
Couch  from  any  and  all  liability  on  the  said  judgment,  and  acknowl- 
edge satisfaction  of  the  within  judgment  so  far  as  said  Edward  F. 
Couch  is  concerned,  but  reserve  to  myself  the  right  to  avail  mj'self  of 
certain  securities,  to  wit,  notes  and  mortgages  in  the  hands  of  one 
A.  H.  6.  Lewis,  put  up  by  one  John  Snow,  of  Providence,  R.  L,  to 
release  the  attachment. 

''  Albert  Weber.  By  Buckland  &  White,  his  attorneys." 
The  defendant  E.  F.  Couch  has  died  pending  this  action,  but  the 
other  defendant  insists  that  the  above  transaction  discharged  E.  F. 
Couch,  and  therefore  discharged  him,  the  other  joint  debtor.  To  make 
out  that  E.  F.  Couch  was  dischaiged,  the  defendant  suggests  that  the 
consideration  of  the  dealing  with  him  consisted  of  the  securities  men- 
tioned as  well  as  the  money.  But  there  is  nothing  outside  of  the 
instrument  to  countenance  this  suggestion,  and  the  instrument  itself 
expressly  contradicts  it  It  states  the  consideration  to  be  one  hundred 
dollars  and  nothing  eke.  It  does  not  disclose  the  acquisition  of  any 
new  rights  in  the  securities  by  the  plaintiff,  or  any  change  of  position 
on  the  part  of  the  defendant.  Indeed,  so  far  as  appears,  the  defendant 
was  a  stranger  to  the  securities,  which  were  ^^  put  up  by  one  John 
Snow.''  The  defendant's  argument  therefore  fails.  A  parol  release 
of  a  judgment  for  money,  in  consideration  of  a  payment  of  a  smaller 
sum,  is  invalid  at  common  law. 

The  defendant  does  not  argue  that  the  release  had  any  greater  effect 
because  written  on  the  execution,  than  it  would  have  had  if  it  had  been 
written  on  any  other  piece  of  paper.  It  is  still  a  parol  release  address- 
ing itself  directly  to  the  judgment,  which  it  is  incompetent  to  discharge 
in  that  way.  Neither  can  it  have  a  greater  indirect  operation  than  it 
could  have  had  directly.  To  that  end  it  would  be  necessary  first  to 
read  the  release  as  purporting  to  discharge  the  execution,  because  it 
was  indorsed  on  the  writ,  and  because,  if  it  had  been  effectual  to  dis- 
charge the  judgment,  it  would  have  discharged  the  execution,  and 
then,  after  providing  this  substituted  machinery,  to  hold  that  the  parol 
release  of  the  execution  was  conclusive,  and  that  the  discharge  of  the 
judgment  followed.  This  is  impossible,  and  it  is  therefore  unnecessary 
to  consider  what  the  effect  of  the  indorsement  would  have  been  upon 
the  liability  of  the  otlier  defendant  if  it  had  been  valid ;  whether  it 
would  have  discharged  him  apart  from  tlie  resen^ations,  and  whether 
the  reservations  were  sufficient  to  cut  the  words  of  release  down  to  a 
covenant  not  to  sue.  Judgment  for  the  plaintiff.^ 

^  See  also  Bnioe  v.  Andenon,  176  IiUm.  161 ;  Whitehill  o.  WiIbod,  3  Pen.  & 
Wsttf,  406. 
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SECTION  IL 

NOVATION.! 


ROE  V.  HAUGH. 

Iir  THB  EZCHXQUKR  CHAMBER,   TrINITT  TbrM,   1607. 

[Reported  in  12  Modem,  133.*] 

B.  WAS  indebted  to  A.  in  the  sum  of  forty-two  pounds,  and  C.  in 
consideration  qo6d  A.  aocipere  vellet  ipsum  C.  fore  debitorem  ipsius  A. 
pro  quadraginta  duob.  lib.  eidem  A.  per  B.  tunc  debit  in  vice  et  loco 
ejusdem  B.  super  se  assumpsit^  et  eidem  A.  promisit  qn6d  ipse  C. 
easdem  quadraginta  duas  lib.  eidem  A.  solvere  vellet  A.  dies;  his 
executors,  on  this  promise,  bring  an  assumpsit  against  C.  averring  in 
their  count,  that  A.  the  testator  trusting  to  the  said  promise  of  C. 
accepit  prsed.  C.  fore  debitorem  ipsius  A.  without  saying  anything  that 
he  discharged  B.  Non  assumpsit  pleaded ;  verdict  and  judgment  for 
the  plaintiff.    Writ  of  error  brought  in  the  exchequer  chamber. 

The  error  insisted  on  was,  that  this  is  a  void  assumpsit,  here  being 
no  good  consideration ;  for  except  B.  was  discharged,  C.  could  not  be 
chai^eable ; 

For  which  reason  Blknoowb,  Powbll,  and  Ward  were  of  opinion, 
Judgment  should  be  reversed;  but  Powis,  Nbvill,  Lbchmsrb,  and 
Trxbt,  that  this  being  after  verdict,  they  should  do  what  they  could  to 
help  it ;  to  which  end  they  would  not  consider  it  only  as  a  promise  on 
the  part  of  C.  for  as  such  it  would  not  bind  him,  except  B.  was  dis- 
charged ;  but  they  would  construe  it  to  be  a  mutual  promise,  viz.  that 
C.  promised  to  A.  to  pay  the  debt  of  B.  and  A.  on  the  other  side  prom- 
ised to  discharge  B.  so  that  though  B.  be  not  actually  discharged,  yet 
if  A.  sues  him,  he  subjects  himself  to  an  action  for  the  breach  of  his 
promise.  The  judgment  wcu  affirmed, 


WILFRED  TRUDEAU  v.   LUCIEN  PODTRK 

SuFRXMS  JuDiciAi.  CouRT  OF  Massachusxtts,  Octobrr  29,  1805- 

January  1, 1896. 

[Reported  m  165  MaeeaekueetU,  81.] 

CoMTBAOT.    The  plaintiff  owned  in  partnership  with  one  Picard  the 
stock  and  fixtures  in  a  drug  store.    The  plaintiff  sold  his  interest  to 


^  The  beet  Ireafement  of  this  subject  is  in  sn  essay  by  Professor  Ames  in  6  Hair. 
L.  Rev.  184.    See  also  Am.  a  Eng.  Encyc  of  Law  (Sd  ed.). 
*  Also  reported  in  1  Salk.  S9  and  3  Salk.  14. 
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Picard  and  took  fh>in  the  latter  a  note  secured  by  mortgage  on  the 
stock.  Later  Picard  sold  the  stock  and  fixtures  to  the  defendant,  and 
the  plaintiff,  as  part  of  the  transaction,  at  the  same  time,  discharged 
Picard  in  order  to  enable  Picard  to  transfer  a  clear  title.  The  evidence 
was  conflicting  as  to  the  promise,  if  any,  made  by  the  defendant  to  the 
plaintiff,  but  there  was  evidence  that  the  defendant  agreed  to  give  two 
mortgages  to  secure  part  of  the  plaintiff's  claim  and  agreed  to  pay  the 
balance  in  cash. 

The  presiding  Judge  directed  a  verdict  for  the  defendant  and  the 
plaintiff  alleged  exceptions. 

L.  E,  Wood,  for  the  plaintiff. 

•T.  W,  Cummings  (JE.  Higginaon  Jb  C,  R.  Cwnmingt  with  him), 
for  the  defendant. 

Morton,  J.  If  the  parties  mutually  agreed  that  the  defendant 
should  pay  the  plaintiff  what  Picard  owed  him,  and  the  plaintiff  ac- 
cepted the  defendant  as  his  debtor  in  the  place  of  Picard,  and  released 
Picard,  the  contract  thus  entered  into  would  be  valid  and  binding. 
Wood  V,  Corcoran,  1  Allen,  405.  Lord  t;.  Davison,  8  Allen,  131. 
Caswell  v.  Fellows,  110  Mass.  52.  The  release  of  Picard  would  con- 
stitute a  sufficient  consideration  for  the  defendant's  promise  to  the 
plaintiff.  Caswell  v.  Fellows,  ubi  supra.  And  the  promise  declared 
on  being  an  original  undertaking  and  not  a  collateral  one,  and  not 
including  the  giving  of  a  mortgage  by  the  defendant  on  his  real  estate, 
would  not  be  within  the  Statute  of  Frauds.  Lord  v.  Davison  and  Wood 
V.  Corcoran,  ubi  supra.  If  there  was  no  doubt  as  to  the  terms  of  the 
agreement,  it  would  be  a  question  of  law  for  the  court  whether  a  sub- 
stitution had  been  effected.  Sinclair  v.  Richardson,  12  Vt.  88.  But  if 
the  terms  of  the  agreement  were  equivocal  or  uncertain,  then  it  would 
be  a  question  of  fact  for  the  Jury,  under  suitable  instructions.  Sinclair 
V.  Richardson,  ubi  supra.  If  the  agreement  of  the  plaintiff  to  release 
Picard  and  take  the  defendant  in  his  place  was  conditional  upon  the 
defendant's  giving  the  mortgages,  or  such  condition  formed  an  essential 
part  of  it,  then  it  is  clear  that  there  was  no  substitution,  for  the  mort- 
gages were  not  given.  But  if  the  defendant  promised  to  pay  the  debt, 
and  the  plaintiff,  relying  on  that,  released  Picard,  so  that  if  the  defend- 
ant did  not  perform  his  agreement  the  plaintiff's  only  remedy  would  be 
an  action  against  him  for  the  breach  of  it,  then  the  substitution  was 
complete,  and  Picard  became  entitled  to  a  discharge  of  the  mortgages 
which  he  and  his  wife  had  given  to  the  plaintiff,  the  debt  which  they 
were  given  to  secure  having  thus  been  cancelled  and  discharged.  And 
it  would  not  affect  the  plaintiffs  riglit  of  recovery  that  the  defendant 
also  orally  agreed  to  secure  the  plaintiff  by  a  mortgage  on  his  real 
estate.     Rand  v,  Mather,  11  Cush.  1.     Haynes  v,  Nice,  100  Mass.  827. 

It  was  in  dispute  between  the  parties  which  of  the  two  constructions 
indicated  above  should  be  given  to  the  transaction ;  the  defendant  con- 
tending in  substance  that  it  should  be  the  former,  and  the  plaintiff  the 
latter.     There  is  language  and  there  are  circumstances  and  considera- 
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tions  oonsistent  with  either  view ;  bat  there  is  nothing,  we  think,  so 
clear  as  to  enable  as  to  say  how  the  case  should  have  been  decided  as 
matter  of  law.  * 

JBkaptianM  stuiained^ 


PAIRLIE  V.  DENTON   A  BAREEB. 

In  thx  King's  Bench,  Trinity  Tbric,  1828. 

{Reported  in  8  BamewaU  jr  Cre$»wett,  895.] 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsit.  At 
the  trial  the  following  facts  appeared.  The  defendants  had  contracted 
to  pay  S.  Crossland  and  J.  Stonehouse  £1,200  in  six  instalments  at 
specified  stages  in  the  progress  of  certain  buildings  under  construction 
by  Crossland  and  Stonehouse.  The  defendants  paid  on  orders  from 
Crossland  and  Stonehouse  £872  and  being  applied  to  for  further  ad- 
vances, refused  on  the  ground  that  the  plaintiff  had  lodged  in  their 
hands  orders  signed  by  Crossland  and  Stonehouse  for  upwards  of  £200, 
and  for  these,  they,  the  defendants,  were  responsible. 

The  plaintiff  gave  no  evidence  that  at  the  time  of  this  conversation 
the  buildings  were  in  such  a  state  of  forwardness  as  to  entitle  Cross- 
land  and  Stonehouse  to  more  than  the  £872  which  they  had  already 
received,  and  from  the  defendants'  evidence  the  contrary  might  be 
inferred. 

Lord  Tentbrden  directed  a  verdict  for  the  plaintiff  if  they  thought 
the  defendant  had  ever  acknowledged  that  they  held  in  their  hands 
money  for  the  plaintiff.  The  Jury  found  a  verdict  for  the  plaintiff,  but 
a  rule  nisi  for  entering  a  nonsuit  was  obtained  by  Sir  James  Scarlett* 

jP.  PoUock  and  It.  V.  Jiicharcb  now  showed  cause. 

Sir  J,  Scarlettj  and  Comyn^  contra^  were  stopped  by  the  court 

Lord  Tentbrden,  C.  J.  It  is  a  general  rule  of  law,  that  a  chose  in 
action  cannot  be  assigned.  There  is,  however,  an  exception  to  that 
rule.  It  has  been  held  that  where  it  has  been  admitted  and  agreed 
beyond  dispute  that  a  defined  and  ascertained  sum  is  due  from  A.  to 
B.,  and  that  a  larger  sum  is  due  from  C.  to  A.,  and  the  three  agree 
that  C.  shall  be  B.'s  debtor,  instead  of  A.,  and  C.  promises  to  pay  B. 
the  amount  owing  to  him  by  A.,  an  action  will  lie  by  B  against  C. 
Here,  at  the  time  when  the  defendants  were  supposed  to  have  admitted 
that  they  were  responsible  to  the  plaintiff,  there  was  not  any  defined 
and  ascertained  sum  due  from  them  to  Crossland  and  Stonehouse. 
Crossland  then  asked  the  defendants  for  a  Ibrther  advance,  which 

1  The  statement  of  facts  is  abbreyiated,  and  a  portion  of  the  opinion  stating  soms 
of  the  cTidence  is  omitted. 

'  The  statement  of  fscts  has  been  abbreviated. 
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they  refbsed,  because  thej  held  orders  in  favor  of  the  plaintiff  for 
payment  of  more  than  £200.  But  non  constat  that  that  sum  was  then 
due  from  them  to  Crossland  and  Stonehouse.  It  might  afterwards 
have  been  to  become  due  in  the  progress  of  the  work,  which  was  not 
at  that  time  completed.  It  lay  upon  the  plaintiff,  in  order  to  bring 
himself  within  the  cases  which  form  exceptions  to  the  general  rule,  to 
show  that  at  the  time  when  the  defendants  are  supposed  to  haye 
promised  to  pay  him  the  debt  owing  to  him  by  Crossland  and  Stone- 
house  there  was  a  debt  ascertained  to  be  due  to  them  from  the  defend- 
ants. Not  having  done  so,  he  has  not  brought  himself  within  the 
exception  to  the  general  rule,  and,  therefore,  the  rule  for  a  nonsuit 
must  be  made  absolute. 

Mule  aii>8oluie^ 


MOTT  GLEASON  v.  DAVID  FITZGERALD,  Subyiyob,  Kia 

Michigan  Suprbicb  Court,  April  19-Mat  28,  1896. 

[Repcrt€d  in  105  Michigan,  516.] 

Gbamt,  J.  July  18,  1889,  the  defendants  made  a  contract  with  the 
Chicago  &  West  Michigan  Railroad  Company  by  which  they  agreed  to 
lay  and  ballast  the  track  between  Baldwin  and  Traverse  City.  The 
work  was  to  be  done  under  the  instruction  and  supeirision  of  its  chief 
engineer,  whose  decisions  were  to  be  final  and  conclusive  on  all  matters 
of  dispute.  The  defendants  sublet  this  work  to  the  firm  of  Lambert  & 
Van  Norman.    The  contract  contained  the  following  provision : 

^'  That  the  said  parties  of  the  second  part  reserve  the  right  to  pay 
off  the  laborers  who  work  for  said  first  party  under  this  contract,  and 
the  said  party  of  the  first  part,  for  and  in  consideration  of  the  sum  of 
one  dollar,  hereby  sells,  releases,  and  assigns  unto  the  party  of  the 
second  part  all  moneys  and  sums  of  money  due  to  laborers  under  this 
contract,  and  in  execution  of  the  same ;  biU  it  is  eoepressly  agreed  that 
the  party  of  the  second  part  assumes  no  liability  to  the  laborers  who  do 
voork  in  execution  of  this  contract,  over  and  above  the  amount  assigned 
by  the  party  of  the  first  part  to  the  party  of  the  second  part^  and  not 
over  and  above  the  amount  due  and  payable  to  the  party  of  the  first 
pan:' 

Lambert  &  Van  Norman  continued  for  some  time  to  work  under  the 
contract  A  dispute  arose  between  them,  and  Lambert  &  Van  Norman 
finally  abandoned  it.  Lambert  &  Van  Norman,  through  their  time- 
keeper, gave  time  checks  to  their  workmen,  certifying  the  number  of 

1  Clark  V.  Billings,  59  Ind.  508,  509;  Bristol  Milling  &c.  Co.  o.  Prohasco,  64  Ind. 
406,  413;  Rer.  Ciy.  Code  La.  Art.  2186;  Linneman  v.  Moroas,  9S  Mich.  17S;  Adams 
V.  Power,  48  Miss.  450;  Morphj  v.  Hanrahan,  50  Wis.  485,  occ.  Compare  Cheny  v. 
Jones,  41  Ga.  579 ;  Toney  v.  Grant,  18  Bfiss.  89 ;  Conrtois  o.  Perqoier,  1  Bi«t.  314; 
Edwards  v.  Skirring,  1  Brer.  548. 
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dajB*  work  performed,  the  rate  per  da}-,  the  deductions,  and  balance 
due,  and  made  payable  at  EUinnah,  Lay,  &  Co.'s  Bank,  at  Traverse 
City,  Mich.  Lambert  &  Van  Norman  had  no  money  at  the  bank  with 
which  to  pay  these  checks.  Plaintiff  insists  that  he  purchased  these 
time  checks,  and  made  an  arrangement  by  which  the  defendants  agreed 
to  pay  them ;  that  he  released  Lambert  &  Van  Norman  from  liability ; 
and  that  a  complete  novation  was  effected.  It  is  insisted  on  the  part 
of  the  defendants  that  a  novation  was  not  proven,  and  that  before  a 
novation  could  take  place  a  valid  indebtedness  must  be  shown  to  exist 
between  Lambert  &  Van  Norman  and  the  defendants. 

It  is  not  necessar)',  under  the  facts  of  this  case,  to  determine  whether 
the  defendants  were  in  fact  indebted  to  Lambert  &  Van  Norman. 
They  had  assigned  to  the  defendants  all  moneys  due  from  them  to 
their  laborers.  If,  therefore,  the  defendants  had  agreed  to  pay  the 
plaintiff,  and  he  had  released  Lambert  &  Van  Norman,  it  is  entirely 
clear  that  they  could  not  defend  upon  the  ground  that  they  had  in  fact 
overpaid  Lambert  &  Van  Norman.  The  statute  of  frauds  has  no  appli- 
cation to  such  case.  The  evidence  on  the  part  of  the  plaintiff  tended 
to  show  that  he  made  the  agreement  with  defendants  and  Lambert  & 
Van  Norman,  that  defendants  made  the  promise  to  pay  with  notice 
that  Lambert  &  Van  Norman  wore  to  be  released,  and  that  these  time 
checks  were  in  fact  charged  up  against  Lambert  &  Van  Norman  in  an 
account  rendered  by  the  defendants.  It  is  unnecessary  to  review  the 
evidence  at  length.  The  question  was  fairly  left  to  the  Jury,  under 
proper  and  explicit  instructions,  and  there  was  ample  evidence  to  sup- 
port their  verdict  The  case  is  controlled  by  Mulcrone  v.  Lumber  Co., 
65  Mich.  622. 

JitdgmefU  affirmed.^ 


SECTION  m. 

IteUase. 

OIBBONS  V.  VOUILLON. 
Jx  THS  CoMHON  Plbas,  Noykmbeb  16,  1849. 

[ReporUd  in  S  Commm  Bench,  483.] 

Wilde,  C.  J.  This  question  arises  upon  a  plea  which  sets  forth  an 
agreement  under  seal  between  the  defendant  of  the  first  part,  three 
individuals  named,  as  trustees,  of  the  second  part,  and  the  plaintiff 
and  certain  other  persons,  creditors  of  the  defendant,  of  the  third  part ; 
and  the  plea,  which  is  pleaded  either  as  a  bar  to  the  action  generally, 
or  in  bar  of  the  further  maintenance  of  the  action,  states  that  the 
defendant  had  carried  on  the  business  of  a  silk-mercer ;  that  the  sev- 
eral debts  due  to  the  parties  of  the  second  and  third  parts,  which  were 

1  Edenfleld  v.  Canadj,  60  Ga.  456 ;  Bower  v.  Weber,  69  Iowa,  S86,  occ. 
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set  opposite  to  their  respective  names,  had  aocnied ;  that  the  defendant 
was  unable  immediately  to  satisfy  those  debts ;  that,  for  the  purpose  of 
realizing  his  effects,  it  had  been  deemed  advantageous  to  all  the  parties 
interested  that  the  defendant  should,  for  five  years,  be  permitted  to 
carry  on  the  business,  under  the  inspection  of  the  trustees ;  and  that  it 
was  agreed  that  the  business  should  be  so  carried  on  for  the  said  term 
of  five  years.  The  plea  then  goes  on  to  state  that  in  pursuance  of  the 
agreement  the  several  persons  parties  thereto  of  the  second  and  third 
parts  by  that  indenture  gave  and  granted  unto  the  defendant  until  the 
17th  of  May,  1848  (the  indenture  bearing  date  the  17th  of  May,  1843), 
full  and  tree  license  and  authorit}*  to  pass  and  repass,  Ac. ;  and  that  it 
was  further  provided  that,  if  any  of  the  said  persons,  parties  thereto  of 
the  second  and  third  parts,  should,  at  any  time  thereafter  during  the 
continuance  of  the  license  thereby  granted,  molest  or  interfere  with  the 
defendant,  contrary  to  the  true  intent  and  meaning  of  the  said  inden- 
ture, the  defendant  should  be  released,  exonerated,  acquitted,  and  for 
ever  discharged  of  and  from  all  debts  and  demands  whatsoever  which 
were  then  due  unto,  or  then  could  be  made  b}*,  the  creditor  or  creditors 
respectively  by  whom  the  said  letter  of  license  thereinbefore  contained 
should  in  any  such  respect  be  contravened^  and  of  and  from  all  man- 
ner of  actions,  suits,  dec,  by  reason,  on  account,  or  in  consequence  of 
the  same  debts  or  demands  respectively,  and  that  the  said  indenture 
should  or  might  be  pleaded  in  bar  to  such  respective  debts  or  demands 
accordingl}'.  The  molestation  or  interference  here  mentioned  must  be 
intended  to  mean  such  sort  of  molestation  and  interference  as  the  parties 
lawfully  might  resort  to,  having  relation  to  their  situation  as  creditors 
and  debtor.  The  question  is,  whether  or  not  effect  may  be  given  to 
this  agreement  of  the  parties.  Now,  the  first  part  of  the  deed  oper- 
ates as  a  letter  of  license,  with  a  covenant  on  the  part  of  the  creditors 
not  to  sue  within  (i  limited  time.  This,  it  is  contended,  on  the  part  of 
the  plaintiff,  cannot  be  pleaded  in  bar ;  but  it  is  said,  upon  the  sup- 
posed authority  of  Ford  v*  Beech,  that  the  only  remedy  of  the  covenan- 
tee b  by  a  cross  action  for  damages.^    Nothing,  however,  fell  from  the 


^  The  argoments  of  connsel  to  far  m  thej  related  to  the  qtieetioii  whether  the  tele 
WM  a  bar  to  the  action,  were  as  follows :  — 

Willes,  in  support  of  the  demorrer.  .  .  .  The  proriso  in  qneetion  being  contrarj  to 
a  rale  of  law,  it  cannot  operate  as  a  release.  Assnming,  as,  indeed,  was  expressl/ 
held  in  Ford  v.  Beech,  11  Q.  B.  S52,  that  a  covenant  not  to  sne  for  a  given  time  can- 
not be  pleaded  in  bar,  the  qneetion  here  will  be,  whether,  the  general  intention  of  the 
parties  being  to  keep  alive  the  debt,  anj  form  of  words  the  practical  effect  of  which 
will  be  to  prevent  the  creditor  from  suing  within  the  time  can  be  regarded.  The  fonn- 
dation  of  the  decision  in  Ford  v.  Beech  was  this,  that  if  the  deed  barred  or  snspeoded 
the  creditor's  remedy  for  anj  period,  however  short,  the  effect  wonld  be  a  total  release 
of  the  debt ;  and  therefore  the  court  constraed  the  agreement  as  giving  the  defendant 
merelj  a  right  of  action  for  breach  thereof  if  the  plaintiff  sued  while  the  pajmentt 
were  continued.  [Maulb,  J.  -^  Is  there  anything  to  prevent  a  release  from  being 
made  to  operate  infiituro,  if  the  parties  so  intended!  If  that  may  be  done,  can  more 
correct  words  be  framed  for  the  purpose  than  those  here  used?]  It  may  be  that  this 
k  good  as  a  defeasance.  [Maulb,  J.  —  If  it  destroys  the  debt,  it  is  a  good  answer  to 
Ihs  action,  by  whatever  name  it  may  be  called.    V.  Williams,  J. — Is  there  any  dil> 


SECT.   III.]  OIBBOKB  V.   YOUILLOK.  593 

court  in  Ford  v.  Beech  to  counteDance  that  supposition.     Why  is  it 
that  a  covenant  not  to  sue  for  a  limited  time  cannot  be  pleaded  in  bar? 

ference  between  a  defeMance  and  a  condition,  except  that  the  one  is  in  the  same,  and  the 
other  in  a  different  instrument?  Wilde,  C.  J.  —  A  covenant  not  to  sue  does  not  operate 
as  a  release.  But  here  yom  have  agreed  that,  if  jou  do  sue,  a  release  shall  come  into  oper- 
ation.   The  mere  addition  of  something  as  a  consequence  does  not  alter  the  legal  oper- 
ation of  the  instroment.]  The  effect  of  this  deed,  if  it  operates  at  all  as  a  release,  is  to 
make  it  operate  as  an  immediate  release.    [Maulb,  J.  —  May  there  not  be  an  effective 
stipulation  to  put  an  end  to  a  debt?]  That  would  be  a  defeasance,  and  it  is  not  so  pleaded. 
Either  this  must  be  taken  to  be  an  immediate  discharge  of  the  debt,  or  the  court  must 
say  that  the  parties  have  attempted  to  do  what  cannot  be  done,  namely,  to  suspend  the 
debt  for  five  years,  and  then  revive  it.    [Maulb,  J.  —  You  are  seeking  to  epforce  a 
construction  of  the  deed  which  is  manifestly  contraiy  to  the  intention  of  the  parties. 
Is  there  any  inconsistency  in  an  agreement  to  suspend  a  present  debt  for  a  given  period? 
WiLDB,  C.  J.,  referred  to  Kearslake  v.  Morgan,  5  T.  R.  513,  and  Stracey  v.  The  Bank 
of  England,  6  Bingh.  754 ;  4  M.  &  P.  639.]    The  case  of  a  negotiable  security  is  an 
exceptional  case.     James  v.  Williams,  13  M.  &  W.  828,  833.     It  would  be  unjust  to 
the  debtor  to  allow  his  creditor  to  sue  him  while  the  bill  was  outstanding.    [Wilds, 
C.  J.  —  Suppose  the  bill  is  not  negotiable?]    In  that  case  it  clearly  operates  no  sus- 
pension.   [Maulb,  J.  —  If  the  thing  which  the  parties  agreed  to  do  here  may  be  done 
for  one  consideration,  why  may  it  not  for  another?]    The  principle  upon  which  the 
cases  proceed,  is  referable  to  the  law-merchant.     [Maulb,  J.  — The  case  of  a  bill  of 
exchange  is  complicated  with  some  difficulties.    But  is  there  anything  unlawful  in 
giving  an  extended  credit  for  five  years  ?]    It  is  adding  a  new  incident  to  a  chose  in 
action.    A  creditor  cannot  bind  himself  not  to  sue  for  a  debt  for  a  limited  period, 
except  by  taking  a  negotiable  security.    In  Stracey  v.  The  Bank  of  England  there 
was  no  suspension  of  the  right  of  action.    When  once  a  right  of  action  has  accrued 
there  is  no  mode  by  which  the  creditor's  right  can  be  got  rid  of,  but  accord  and  satis- 
iMtion,  and  release.     [V.  Willlams,  J.  —  Is  it  inconsistent  with  the  character  of  a 
chose  in  action  that,  on  the  happening  of  a  given  event  five  years  hence,  the  debt  shall 
be  discharged?]    In  that  case  there  would  be  no  suspension  of  the  debt  until  the  hap- 
pening of  the  event  contemplated.    [V.  Williams,  J.  —  A  legacy  is  in  the  nature  of 
a  chose  in  action.    Suppose  a  legacy,  with  a  condition  that  it  should  be  void  if  the 
legatee  filed  a  bill  for  it,  —would  that  be  bad?]    Possibly  not.    [V.  Williams,  J.  — 
In  Cooke  v.  Turner,  15  M.  &  W.  737,  such  a  condition  in  a  devise  of  real  estate  was 
held  to  be  valid.]    A  prospective  right  of  action  may  be  waived ;  as  in  King  v.  Gillett, 
7  M.  &  W.  65,  where,  to  a  declaration  in  assumpsit  founded  on  mutual  promises  to 
marry  within  a  reasonable  time,  it  was  held  to  be  a  good  plea  that,  after  the  promise, 
and  before  any  breach  thereof,  the  plaintiff  absolved,  exonerated,  and  discharged  the 
defendant  from  his  promise,  and  the  performance  thereof.    Stracey  v.  The  Bank  of 
England  is  expressly  overruled  by  Ford  v.  Beech.    [Wildb,  C.  J.  — It  was  not  so 
intended :  I  wrote  the  judgment  in  Ford  v.  Beech;  and  I  remember  I  had  a  very  long 
discussion  with  one  of  my  learned  brothers  upon  it.]    The  plaintiff  there  clearly  could 
have  no  right  of  action  until  he  called  for  a  transfer  of  the  stock.    In  Thimbleby  ». 
Barron,  3  M.  &  W.  210,  it  was  held  that  a  covenant  not  to  sue  upon  a  simple  contract 
debt  for  a  limited  time  is  not  pleadable  in  bar  of  an  action  for  such  debt,  the  learned 
counsel  who  there  sought  to  uphold  the  plea  being  told  by  the  couri  that  the  books 
were  full  of  authorities  against  him.     [Talfoubd,  J.  —  The  court  of  error,  in  Ford  o. 
Beech,  seem  expressly  to  contemplate  this  case.    Parke.  B.,  in  delivering  the  judg- 
ment, says  J  "In  1  Roll.  Abr.  939,  tit.  Extinguishment  (L),  pi.  2,  it  is  said,  that,  'if 
the  obligee  grants  to  the  obligor  that  he  shall  not  be  sued  or  vexed  upon  the  said  obli- 
gation before  such  a  day,  and,  if  he  is,  then  that  he  shall  plead  the  said  grant  as  an 
acquittance,  and  that  the  obligation  shall  be  void  and  of  none  effect,  this  is  a  suspen- 
sion of  the  debt,  and  by  consequence  a  release.'    It  must  be  observed  that  in  that 
case  it  was  expressly  covenanted  that  in  the  event  of  the  covenantor  suing  upon  the 
obligation,  contiaiy  to  his  covenant,  the  obligation  should  be  void,  and  that  the  obligoc 
▼OL.  u. — 38 
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By  reason  of  the  rale  that  the  right  to  a  personal  action  once  restedt 
and  suspended  by  the  voluntary  act  of  the  party,  for  however  short  a 


m  ooTenantor  shoald  plead  the  coveiuuit  as  an  aoqaittanoe,  which,  by  consequenee, 
a  release ;  the  covenant  in  that  caae,  therefore,  went  much  beyond  a  mere  ooTenank 
not  to  sue."]  Ou  referring  to  the  pamages  in  the  Year  Books,  upon  which  Kolle  fonnds 
himself,  it  will  be  foond  that  the  debt  there  is  held  to  be  gone  at  once.  (Talfoukd,  J. 
—  Aylojffe  V.  Scrimpehire,  Carth.  63,  is  an  authority  against  yon.]  That  case  presents 
different  aspects,  according  to  the  book  in  which  it  is  reported.  In  the  reports  in  Holt 
and  in  Shower,  the  deed  is  stated  to  have  had  the  very  same  provision  that  is  foond 
here.  [V.  Williams,  J.  —  Shower  states  as  the  principal  case  what  Comberbach 
states  as  an  illostration.]  In  Carthew  it  is  somewhat  differently  reported ;  and  the  note 
at  the  end  of  the  case  —  npon  which,  no  doabt,  reliance  will  be  placed  on  the  other 
side, —  is  evidently  a  mistake.  [AVilde,  C.  J.  —  Carthew  professes  to  be  setting  oat 
the  terms  of  the  covenant,  which  the  other  reporters  do  not.  Maulb,  J  —  Littleton, 
§  467,  and  the  commentary  thereon  (Co.  Litt.  274  a,  274  fr),  show  that  a  man  may 
release  npon  condition,  thongh  not  for  a  limited  period.)  Littleton  and  Coke  are  there 
treating  of  rights  other  than  rights  of  action.  In  Carivil  v.  Edwards,  1  Show.  330,  it 
was  held  that  to  debt  on  bond  by  an  execntor,  the  defendant  cannot  plead  in  bar  that 
the  testator  and  other  creditors  of  the  defendant  entered  into  a  letter  of  license  with 
him,  in  which  they  covenanted  and  agreed  not  to  see  him  within  snch  a  time,  on  pain 
ef  forfeiture ;  for  it  does  not  amount  to  a  release  of  their  debts. 

Hugh  Bill,  contra.  ...  It  is  then  said  that  the  covenant  in  question  is  not  pleadaUa 
In  bar  to  an  action  for  one  of  the  debts  mentioned  in  the  deed ;  but,  at  most,  only  gives 
ground  for  a  cross-action,  or  for  a  bill  in  equity.  The  bringing  of  this  action  is  not 
merely  a  violation  of  the  covenant  which  the  plaintiff  has  entered  into  with  the  defend- 
ant ;  but  it  is  also  a  breach  of  faith  with  evezy  one  of  the  other  creditors  who  were 
parties  to  the  arrangement  It  clearly,  therefore,  cannot  he  the  subject  of  a  croaa- 
acdon,  the  damages  in  which  would  not  be  conunensurate  with  the  injury.  A  oove- 
aant  between  A.  and  B.  not  to  sue  for  a  limited  time  is  not  the  proper  subject  of  s 
^ea  in  bar;  but  if  the  deed  declares  the  debt  to  be  forfeited  if -sued  for  within  the 
time,  and  enables  the  debtor  to  plead  it,  it  does  operate  as  a  bar.  This  is  distinctly 
laid  down  in  1  RolL  Abr.  S39,  tit.  Extinguishment  (L),  pi.  1,2:'*  Si  I'obligee  covenant 
bve  Tobligor  que  est  lie  a  performer  covenants,  nemy  a  luy  molester  ou  sner  luy  devaat 
Hel  jour,  ceo  nest  ascnn  suspension  del  dett,  car  le  proper  sense  del  paroll  est  d*aver 
Covenant  sur  ceo  sil  luy  sue  devant  le  jour,  et  nemy  a  faire  ceo  un  reles.  Si  I'obligee 
grant  al  obligor  quil  ne  serra  sue  nee  vex  sur  le  dit  obligation  devant  tiel  joor,  et  sQ 
loit,  que  donque  il  pledera  le  dit  grant  come  un  acquittance,  et  que  le  dit  obligatioii 
terra  void  et  de  nnl  effect,  ceo  est  un  suspension  del  obligation,  et  issint  peroonseqaens 
an  reles,  —  car  ceo  est  un  grant,  —  et  que  il  ceo  pledera  come  un  acquittance." 

There  is  a  singular  diversity  in  the  reports  of  Ayloffe  v.  Scrimpsbire.  In  the  reports 
in  Carthew  and  in  Salkeld  it  is  stated  simply  as  a  covenant  not  to  soe  for  »  limited 
time.  In  the  former,  the  vezy  case  now  before  the  court  is  put  in  the  most  pointed 
manner :  *'Nota.  In  the  argument  of  this  case  it  was  allowed  by  all  that  a  letter  of 
license  containing  the  words  following,  namely,  that  if  the  creditor  sue,  &c,  within 
snch  a  time,  that  his  debt  shall  be  forfeited,  such  license  is  pleadable  in  bar ;  therefore, 
in  the  principal  case,  the  covenant  being  temporary  and  limited  to  a  certain  time,  and 
there  being  no  words  in  the  deed  of  defeasance  to  make  the  debt  forfeited  npon  a  suit 
commenced,  Ac.,  the  court  was  clear  in  opinion  it  was  not  pleadable  in  bar,  but  that  an 
action  of  covenant  was  his  proper  remedy."  In  Comberbach  the  report  runs  thus : 
The  defendant  pleaded  that  the  plaintiff,  after  the  money  was  due  on  the  bond,  cove- 
nanted and  granted  by  indenture  not  to  sue  the  defendant  in  ninety-nine  years ;  to 
which  the  plaintiff  demurred.  And  Holt,  C.  J.,  said,  "  that  the  suspension  of  this 
action  will  not  destroy  the  bond,  for  eveiy  defeasance  is  ifuodammodo  a  suspension ; 
that  a  covenant  not  to  sue  at  all  is  an  acquittance,  but  a  covenant  not  to  sue  a  bond 
within  such  a  time,  goes  only  in  covenant ;  that  the  rule  that  a  persona]  action  ones 
suspended  is  forever  extinct  doth  not  hold  in  all  cases."  And  Dolben  agreed.   Showei^ 


m 


8BCT.  III.]  GIBBONS  V.   YOUILLOK.  695 

lime,  is  precluded  and  gone  forever.    It  could  onl}^  be  pleaded  in  bar; 
for  that  is  its  legal  operation.    To  have  allowed  the  agreement  in  Ford 

in  hin  report  of  Carivil  v,  Edwards,  1  Show.  330,  condndes  with  an  cuf/oti rnottir,  and  ht 
does  not  in  his  argament  cite  Ayloffe  v,  Scrimpehire,  which  occorred  bat  two  years  be- 
fore, and  which  as  reported  by  himself,  was,  if  correct,  a  distinct  authority  in  his  favor. 
Tadock  V,  Smith,  €  Biogh.  339,  3  M.  &  P.  €76,  is  a  very  strong  authority  in  favor  of  the 
defendant.    There,  by  an  agreement  between  the  defendants  and  their  creditors,  all 
the  defendants'  stock  in  trade  was  placed  in  the  hands  of  trustees  for  the  benefit  of 
the  creditors,  and  the  defendants  were  to  execute  to  the  trustees  a  conveyance  of  all 
their  estates,  in  which  deed  were  to  be  inserted  all  other  usual  clauses.    The  trustees 
carried  on  the  defendants'  business,  and  paid  the  creditors  10s.  in  the  pound ;  they 
then  tendered  for  execution  by  the  defendants  a  conveyance  of  all  their  estate,  con' 
taining  a  clause  of  release  which  the  defendants  objected  to  as  insufScient,  and  refused 
to  execute  the  conveyance ;  the  instrument  not  having  been  executed  by  all  the  credi' 
tors,  a  meeting  at  which  the  defendants  were  called  on  to  execute  was  adjourned  in 
order  that  the  signature  of  every  creditor  might  be  obtained ;  and  it  was  held  that 
the  plaintiffs,  who,  as  creditors,  were  parties  to  the  above  agreement,  could  not  sue  for 
their  original  debt,  at  least  until  the  conveyance,  such  as  it  was,  had  been  executed  by 
all  the  creditors,  and  refused  by  the  defendants.    Richardson  v.  Rickman,  B.  R.,  M.  16 
6.  3,  is  cited  in  Kearslake  t;.  Morgan,  5  T.  R.  517,  at  the  first  case  in  which  it  was 
held  that  the  giving  a  negotiable  instrument  was  pleadable  in  bar.    In  2  Wms.  Sannd. 
103  h,  it  is  said :  "  it  has  been  established  by  modem  authorities  that  the  acceptance  of 
a  negotiable  note  or  bill  *  for  and  on  account '  of  a  debt,  must  be  taken  prima  facie  to 
be  in  satisfaction  of  that  debt,  until  it  appears  that  the  note  or  bill  remaina  unpaid  in 
the  possession  of  the  creditor,  without  any  laches  by  him.    Kearslake  v.  Morgan; 
Burden  v.  Halton,  4  Bingh.  454 ;  1  M.  &  P.  223 ;  Kendrick  v.  Lomax,  8  C.  &  J.  405 ; 
Mercer  v.  Cheese,  4  M.  &  6.  804  ;  5  Scott,  N.  R.  664.    It  is  usually  said  that  the  tak- 
ing of  the  note  or  bill  suspends  the  creditor's  remedy  for  the  time  it  has  to  run ;  for 
that  it  amounts  to  an  agreement  by  him  not  to  sue  for  that  time  in  oonsideration  of 
the  debtor's  giving  the  note  or  bill.    See  Simon  v.  Lloyd,  2  C.  M.  &  R.  187,  189;  8 
DowL  P.  C.  813.    It  may  be  observed,  however,  that  where  the  obligee  of  a  bond  even 
expressly  covenants  not  to  sue  for  a  certain  time,  this  cannot  be  pleaded  in  bar  of  an 
action  on  the  bond,  but  is  a  covenant  only,  for  a  breach  of  which  the  obligor  may  bring 
his  action.    Ayloffe  v.  Scrimpshire,  Garth.  63 ;  1  Show.  46 ;  Comb.  123 ;  2  Salk.  573. 
And  the  reason  seems  to  be,  that  if  such  covenants  were  allowed  to  operate  in  snspen- 
don  of  the  action,  the  right  of  action  would  be  altogether  lost ;  inasmuch  as  it  is  a  rule 
that  where  a  personal  action  is  once  suspended  by  the  voluntary  act  of  the  party,  it 
is  forever  gone,  and  discharged.    Fryer  v.  Gildridge,  Hobart,  10;  Dorchester  v. 
Webb,  Cro.  Car.  372 ;  Wankford  v.  Wankfon),  1  Salk.  302,  303.    In  truth,  then,  this 
abeyance  of  the  creditor's  right  to  sue  seems  an  anomaly  which  the  law  has  admitted, 
as  part  of  the  law-merchant,  in  respect  of  mercantile  securities.    Owen  v.  Griffiths, 
Exch.  T.  T.  1844.    The  difficulty  of  reconciling  the  doctrine  with  any  principle  is  in- 
creased by  the  courts'  having  declined  to  apply  it  to  the  case  of  a  debt  due  for  rent,— 
Davis  9.  Gyde,  2  Ad.  &  K  623 ;  4  N.  &  M.  462,  —  or  on  a  specialty.    Worthington  v. 
Wigley,  3  N.  C.  454 ;  3  Scott,  558."  [V.  Williams,  J.  —  Is  not  the  plea  an  answer,  as 
setting  up  a  new  agreement,  as  in  Good  v,  Cheeseman,  2  B.  &  Ad.  328.  That  gets  over 
the  difficulty  as  to  accord  and  satisfaction.]    It  is  submitted  that  the  plea  may  be  up- 
held in  that  view  also.     [V.  Williams,  J.  —  Can  there,  in  strictness,  be  a  reserva- 
tion of  liberty  to  plead  a  thing  in  bar  which  is  not  a  release?    In  Dean  o.  Newhall, 
8  T.  R.,  168,  it  was  held  that  if  the  obligee  of  a  bond  covenant  not  to  sue  one  of  twc 
joint  and  several  obligors,  and  if  he  do,  that  the  deed  of  covenant  may  be  pleaded  in 
bar,  he  may  still  sue  the  other  obligor.    Maulb,  J.  — Here  the  proviso  that  in  the 
erent  of  molestation  the  covenant  may  be  pleaded  in  bar  seems  designed  merely  to 
expound  the  former  part,  showing  that  it  was  intended  in  the  sense  in  which  it  would 
Inrnish  %  bar.] 

fTtiUcs,  in  reply.    Good  v,  Cheeseman  is  altogether  inapplicable  to  the  view  pi» 
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V.  Beech  to  be  pleaded  in  bar  as  a  release  would  hare  been  obvioaslj 
contrary  to  the  intention  of  the  parties ;  and  no  injustice  followed  from 
holding  that  the  defendant's  reined}'  for  a  breach  was  to  be  found  in  a 
cross  action.  But  how  does  that  apply  where  we  have  to  deal  with 
express  and  unequivocal  words,  and  in  a  case  where  there  are  circum- 
stances to  warrant  our  concluding  that  the  parties  intended  to  give  a 
totally  different  effect  to  the  contract  from  what  is  before  stated.  Here 
we  have  to  deal  with  a  contract  entered  into  in  express  terms  between 
a  debtor  and  a  body  of  twenty  or  thirty  creditors,  each  of  whom,  for 
the  benefit  of  the  general  concern,  agrees  that  the  debtor  shall  for  a 
given  period  continue  to  carry  on  the  business  without  molestation,  and 
that,  if  that  contract  should  be  contravened  b}*  any  creditor  molesting 
or  interfering  with  the  debtor,  such  molestation  or  interference  should 
operate  an  extinguishment  of  the  debt,  and  that  the  indenture  might  be 
pleaded  in  bar  to  such  debt  How  would  it  be  possible  to  secure  the 
object  the  parties  had  in  view,  if  effect  could  not  be  given  to  the  agree- 
ment In  the  terms  in  which  they  have  fhtmed  it?  The  intention  is  be- 
yond doubt.  A  covenant  not  to  sue  for  a  given  time  enures  as  a 
release,  not  by  the  mere  agreement  of  the  parties,  but  by  operation 
of  law. 

Then  it  is  said  that  that  which  has  occurred  here  is  not  a  molesta- 
tion within  the  meaning  of  the  deed.  Looking  at  all  the  circumstances^ 
it  is  impossible  to  doubt  that  suing  the  debtor  was  the  very  species  of 
molestation  which  the  parties  sought  to  guard  against,  and  no  other* 
They  dearl}'  could  not  have  had  anything  else  in  their  contemplation. 
When,  therefore,  this  action  —  which  in  the  ordinary  course  would  go 
on  to  judgment  and  execution  —  was  brought,  the  defendant  had  a 
right  to  assume  that  it  was  brought  for  the  purpose  of  molesting  or 
interfering  with  him,  and  so  preventing  him  from  carrying  into  effect 
the  contract  he  had  entered  into.  In  the  absence,  therefore,  of  any- 
thing to  control  it,  it  seems  to  me  that  the  parties  contemplated  a 
molestation  by  suing  out  a  writ 

The  cases  referred  to  in  RoUe's  Abridgment  appear  to  me  to  afford 
distinct  authority  on  the  present  occasion.  We  are  to  consider  what 
is  the  effect  of  this  deed,  taking  the  whole  of  it  together.  On  the  part 
of  the  defendant,  it  is  contended  that  the  deed,  taken  altogether,  oper- 
ates as  a  release ;  and  accordingly  he  pleads  it  in  bar.  The  plaintiff's 
counsel,  on  the  other  hand,  argues  with  much  ingenuity  that,  if  we  hold 
it  to  be  a  release,  we  must  hold  it  to  be  a  release  IVom  the  moment  of 
its  execution :  and  that  is  manifestly  contrary  to  the  intention  of  the 
parties.  To  extinguish  the  debt  would  manifestly  be  to  defeat  the 
whole  intention  of  the  deed.  But  upon  what  assumption  is  that  ground 

■ented  on  the  other  side:  this  ia  not  the  simple  case  of  a  composition-deftd.  The 
passages  cited  from  Rolle's  Abridgment,  as  explained  bj  a  reference  to  the  Tear 
Books,  show  that  the  deed  there  supposed  operated  as  an  immediate  release.  Here, 
however,  the  plain  and  obvious  intention  of  the  parties  was  merely  to  suspend  the 
lemedj. 
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taken?  Upon  the  asBumption  that  every  release,  to  have  any  opera- 
tion at  aU,  must  operate  from  the  moment  at  which  it  is  given.  I  must 
confess  I  do  not  assent  to  that  proposition.  I  do  not  see  why  parties 
may  not  agree  that  a  certain  instrument  shall  operate  as  a  release,  from 
the  happening  of  such  an  event.  The  passage  in  Co.  Litt  referred  to 
by  my  brother  Maule,  seems  to  show  that  they  may.  There  is,  then,  a 
clear  and  manifest  intent,  to  be  collected  from  the  deed,  that  it  shall 
operate  as  a  release,  from  the  happening  of  the  event  which  the  parties 
contemplated,  namely,  the  molestation  which  has  happened.  It  is  no 
reason  why  effect  should  not  be  given  to  the  clear  intention  of  the 
parties  that,  in  so  doing,  we  necessarily  carry  its  operation  somewhat 
beyond  what  was  contemplated. 

For  these  reasons,  I  am  of  opinion  that  the  defendant  is  entitled  to 
oor  Judgment^ 


SECTION  IV. 

Accord  and  Satisfaetian. 

BLAKE'S  CASE. 
Iir  THE  King's  Bench,  Michaelmas  Tebx,  1605. 

[Reported  in  6  Coke,  43  6.] 

Edek  brought  a  writ  of  covenant  against  Blake,  assignee  of  Price, 
and  the  breach  was  for  not  repairing  of  the  honse ;  the  defendant  pleaded 
an  accord  between  him  and  the  plaintifiP,  and  execution  thereof  in  acUiS" 
factions  and  exoneratione  decasHs  reparationUm  predicfy  upon  which 
the  plaintiff  demurred ;  which  plea  began  in  the  Common  Pleas,  8  Jac. 
Rot.  1033.  And  it  was  objected,  that  this  action  of  covenant  was 
founded  on  the  deed,  which  could  not  be  discharged  but  by  matter  of  as 
high  a  nature,  and  not  by  any  accord  or  matter  in  pais  ;  for  nihil  tarn 
conveniens  est  naturali  cequitati,  ut  unumquodque  dissolvi  eo  ligatnine 
quo  ligatum  est.  And  it  appeara  by  all  our  books  that  neither  arbitra- 
ment nor  accord  with  satisfaction  is  a  plea  when  the  action  is  grounded 
on  a  deed.  Vide  1  H.  7,  U  b.,  83  H.  8,  51,  59  Dyer,  1  H.  5,  6,  7 
(67)  45  £.  8,  46,  25  H.  8,  Br.  Det.  173,  2.  When  the  action  is  in 
the  realty,  or  mixed  with  the  realty,  accord  with  satisfaction  is  no 
plea ;  for  accord  with  satisfaction  is  a  bar  for  the  personalty,  and  not  of 
the  realty,  and  when  the  personalty  is  mixed  with  the  realtj*,  it  is  no  bar 
for  the  personalty ;  for  omne  majus  trahit  ad  se  minus.  Vide  11  H. 
7,  13  b.  13  H.  7,  20  a,  b,  in  Wast,  Cr.  El.  357.     So  in  a  ravishment  of 

1  y.  Williams,  J.,  deliTered  a  brief  concarriDg  opinion  and  Maulb  and  Tai^ 
poumo,  JJ.y  also  concurred. 
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ward,  Quare  impedit^  eie.  Bat  it  was  resolved  by  the  whole  coart  that 
the  defendant's  plea  was  good  in  the  case  at  bar ;  for  there  is  a  differ 
3nce,  when  a  duty  accrues  by  the  deed  in  certainty,  tempore  eonfeo- 
tionis  scripii,  as  by  covenant,  bill,  or  bond,  to  pay  a  sum  of  money,  there 
this  certain  dutj'  takes  its  essence  and  operation  originally  and  solely  by 
the  writing ;  and  therefore  it  ought  to  be  avoided  by  a  matter  of  as 
high  a  nature,  although  the  duty  be  merely  in  the  personalty ;  but  when 
no  certain  duty  accrues  bj-  the  deed,  but  a  wrong  or  default  subsequent, 
together  with  the  deed,  gives  an  action  to  recover  damages  which  are 
only  in  the  personalty  for  such  wrong  or  default,  accord  with  satisfac- 
tion is  a  good  plea :  as  in  the  case  at  bar,  the  covenant  doth  not  give 
the  plaintiff  at  the  time  of  the  making  of  it  any  cause  of  action,  but  the 
wrong  or  default  after  in  not  repairing  of  the  house,  together  with  the  deed, 
gives  an  action  to  recover  damages  for  default  of  reparations.  And 
forasmuch  as  the  end  of  the  action  is  but  to  have  amends  and  damages 
in  the  personalty  for  this  wrong,  therefore  amends  and  satisfaction  given 
the  plaintiff  is  a  good  plea.  For  the  action  is  not  merely  grounded  on 
the  deed,  but  also  on  the  deed  and  the  wrong  subsequent,  which  wrong 
is  the  cause  of  the  action,  and  for  which  damages  shall  be  recovered,  as 
in  13  £.  4,  1  b,  &  5  a,  b,  in  trespass,  the  plaintiff  recovered  by  verdict, 
the  defendant  brought  attaint  against  the  plaintiff  and  petit  jury,  and 
one  of  the  petit  jury  pleaded  accord  between  the  plaintiff  and  defendant 
and  satisfaction,  and  held  a  good  plea.  For  the  writ  of  attaint  is  not 
only  grounded  on  the  record,  but  on  matter  in  fact  also,  for  the  suppo> 
sition  of  the  falsity  in  the  oath  is  matter  in  fact.  And  in  85  H.  6, 
30  a,  in  attaint  brought  on  false  oath  in  appeal  of  Mayhem,  one  of 
the  petit  jury  pleaded  arbitrament  between  the  plaintiff  and  defend- 
ant; and  in  aU  cases  where  arbitrament  is  a  good  plea  accord  with 
satisfaction  is  a  good  plea.  Vide  6  H.  7,  10  a,  b,  acc\  And  gen- 
erally in  all  actions  where  damages  only  are  to  be  recovered,  arbitra- 
ment or  accord  with  satisfaction  is  a  good  plea;  as  in  an  action  of 
waste  in  the  tenuity  where  damages  are  only  to  be  recovered ;  and  so  is 
the  report  of  Serjeant  Bendlowes  to  be  understood ;  for,  in  an  action  of 
waste  against  lessee  for  years  in  the  tenets  accord  is  no  plea,  as  it  hath 
been  before  said.  So  it  is  to  be  collected  on  the  book  of  35  H.  6,  80  a, 
that  in  appeal  of  Mayhem  accord  with  satisfaction  is  a  good  plea,  be- 
cause in  the  same  action  damages  are  only  to  be  recovered.  And  so  is 
the  general  rule  put  in  6  E.  6  Dyer  (2  Roll.  Rep.  188,  9  Co.  78  a.,  Cr. 
Jac.  100),  75,  in  Andrews's  case.  Vide  47  £.  8,  20  b.  Accord  for  a 
rent  reserved  on  a  lease  for  years,  7  £.  8,  Issue  9,  10  H.  7,  4  a,  11 
H.  7,  i. 
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ELIZABETH  CASE  v.  JAMES  BABBEB. 
In  the  Kino's  Bench,  Tsinitt  Term,  1681. 

[lUpmied  in  Thomn$  Raymond,  450.] 

The  plaintiff  declares  in  an  indehitcUiut  assumpsit  for  £20  for  meat, 
drink,  washing,  and  lodging  for  the  defendant's  wife,  provided  for  her 
at  the  request  of  the  defendant,  and  lays  it  two  other  ways.  The 
defendant  pleads  that  after  making  the  said  promise,  &c.,  and  before  for 
exhibiting  the  said  bill,  viz.,  such  a  day,  it  was  agreed  between  the  plain- 
tiff and  the  defendant,  and  one  Jacob  Barber  his  son,  that  the  plaintiff 
shonld  deliver  to  the  defendant  divers  clothes  of  the  defendant's  wife 
then  in  her  custody,  and  that  the  plaintiff  should  accept  the  said  Jacob, 
the  son,  for  her  debtor  for  £9,  to  be  paid  as  soon  as  the  said  Jacob 
should  receive  his  pay  due  from  his  Majesty,  as  lieutenant  of  the  ship 
called  the  "  Happy  Return,"  in  f\ill  satisfaction  and  discharge  of  the 
premises  in  the  declaration  mentioned ;  and  avers  that  the  plaintiff  the 
same  time  did  deliver  to  the  defendant  the  said  clothes,  and  that  she 
accepted  the  said  Jacob,  the  son,  her  debtor  for  the  said  £9,  and  that 
the  said  son  agreed  to  pay  the  same  to  the  plaintiff  accordingly ;  and 
that  the  said  Jacob  afterwards,  and  as  soon  as  he  received  his  pay  as 
aforesaid,  viz.,  27  April,  32  Car.  2,  was  ready,  and  offered  to  pay  the 
said  £9,  and  the  plaintiff  refused  to  receive  it ;  and  that  the  said  Jacob 
hath  alwaj's  since  been,  and  still  is  ready  to  pay  the  same,  if  the  said 
plaintiff  will  receive  it.  JE^t  hoc  paratus^  Ac.  The  plaintiff  demurs. 
And  it  is  alleged  by  the  defendant's  counsel  that  the  plea  is  good ;  for 
though  in  Peyto's  case,  and  formerly,  it  hath  been  held  that  an  accord 
cannot  be  pleaded  unless  it  appears  to  be  executed,  9  Co.  79  6,  8  Cro. 
46,  pi.  2,  yet  of  late  it  hath  been  held  that  upon  mutual  promises  an 
action  lies,  and  consequently,  there  being  equal  remedy  on  both  sides, 
an  accord  may  be  pleaded  without  execution  as  well  as  an  arbitrament, 
and  by  the  same  reason  that  an  arbitrament  is  a  good  plea  without  per* 
formance ;  to  which  the  court  agreed ;  for  the  reason  of  the  law  being 
changed,  the  law  is  thereby  changed ;  and  anciently  remedy  was  not 
given  for  mutual  promises,  which  now  is  given ;  and  for  this  reason, 
Mich.  18  Car.  B.  R.  Palmer  v.  Lawson,  ante.  In  indebitatus  assumpsit 
against  an  executor  upon  a  contract  made  by  the  testator,  the  defend- 
ant pleads  judgment  in  debt  upon  simple  contract  against  him  for  the 
debt  of  the  testator,  and  after  argument  resolved  a  good  plea ;  because, 
though  in  debt  against  an  executor  upon  a  simple  contract  the  defend- 
ant may  demur,  yet  when  he  admits  the  demand,  and  executors  are 
now  liable  to  pay  such  debts  in  action  upon  the  case,  the  judgment  so 
obtained  was  pleadable ;  so  Vaughan,  Rep.  Dee  v.  Edgcomb. 

But  in  this  case  at  bar  judgment  was  given  for  the  plaintiff  for  two 
reasons : — 

1.  Because  it  doth  not  appear  that  there  is  any  consideration  that 
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the   son  shoald  pay  the  £9,  but  only  an  agreement  without  any 
consideration. 

2.  Admit  the  agreement  would  bind,  3*et  now  by  the  statute  of  frauds 
and  perjuries,  29  Car.  2,  this  agreement  ought  to  be  in  writing,  or  else 
the  plaintiff  could  have  no  remedy  thereon  ;  and  though  upon  such  an 
agreement  the  plaintiff  need  not  set  forth  the  agreement  to  be  In  writ- 
ing) yet  when  the  defendant  pleads  such  an  agreement  in  bar,  he  must 
plead  it  so  as  it  may  appear  to  the  court  that  an  action  will  lie  upon 
it,  for  he  shall  not  take  away  the  plaintiff's  present  action,  and  not  give 
him  another  upon  the  agreement  pleaded. 


ALLEN  V.   HARRIS. 
Ix  THE  Common  Pleas,  Michaelmas  Term,  1701. 

[Reported  in  1  Lord  Raymond,  1S8.] 

Trover  for  a  waistcoat.  The  defendant  pleads  that  the  plaintiff,  in 
consideration  that  the  defendant  at  the  special  instance  of  the  plaintiff 
assumed  to  pay  to  the  plaintiff  20«.,  agreed  to  discharge  the  defendant  of 
this  trover,  &c.,  and  lays  mutual  promises  to  perform,  &a  The  plain- 
tiff dejnurs.  Oirdler^  sergeant,  for  the  defendant  The  old  rule  was, 
that  an  accord  with  satisfaction  ought  to  be  pleaded  executed,  that  the 
plaintiff  might  be  sure  of  something  for  his  damages ;  but  an  arbitra- 
ment may  be  pleaded  without  performance,  because  the  parties  may 
have  reciprocal  remedies.  Then  it  being  now  settled,  that  the  parties 
may  have  actions  upon  mutual  promises,  this  accord  may  be  pleaded, 
though  not  executed,  because  each  party  may  have  his  remedy.  T. 
Jones,  158;  Raym.  450,  Case  v.  Barber;  T.  Jones,  168,  Wickham  v. 
Taylor.  Sed  non  cUlocatur,  For,  per  curtanij  if  arbitrament  be 
pleaded  with  mutual  promises  to  perform  it,  though  the  party  has  not 
performed  his  part  who  brings  the  action,  yet  he  shall  maintain  his 
hction ;  because  an  arbitrament  is  like  a  Judgment,  and  the  party  may 
have  his  remedy  upon  it.  But  upon  accord  no  remedy  lies.^  And  the 
books  are  so  numerous  that  an  accord  ought  to  be  executed  that  it  is 
now  impossible  to  overthrow  all  the  books.  But  if  it  had  been  a  new 
point,  it  might  be  worthy  of  consideration. 

JudgmerU/or  theplainHffi 


FORD  V.  BEECH. 
Li  the  Exchequeb  Chamber,  Nov.  26,  1847 — Feb.  8,  184& 

[Reported  in  11  Queen'g  Bench,  852.] 

The  verdict  was  entered  up  as  directed  in  the  preceding  Judgment; 
and  judgment  was  entered  on  the  record,  with  a  considercUttm  utf 

1  Reeres  v,  Heame,  1  M.  &  W.  8SS;  Elliott  v.  Daiey,  S  T.  B.  Mon.  S68,  ewe. 
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*^  that  the  plaintiff  take  nothing  by  his  said  writ,  but  that  he  be  ia 
mercy,  &c.,  and  that  the  defendant  go  thereof  without  day/'  &c., 
with  costs  for  defendant  against  plaintiff,  and  award  of  execution 
thereof. 

The  plaintiff  brought  error  in  the  Exchequer  Chamber,  assigning  for 
error  generally  that  judgment  ought  to  have  been  given  for  the  plain- 
tiff, and  also  that  judgment  ought  to  have  been  given  for  the  plaintiff 
^^  by  reason  of  the  non-performance  by  the  said  William  Beech  of  the 
promise  in  the  said  third  count  of  the  said  declaration  mentioned ;  that 
the  said  finding  of  the  said  jury  on  the  said  eighth  issue  joined  be- 
tween/' &c.,  amounts  to  a  finding  in  favor  of  the  said  John  Ford,  and 
that  judgment  ought  to  have  been  given  accordingly ;  that  the  said 
finding  is  imperfect,  uncertain,  and  argumentative,  and  does  not  dis- 
pose of  the  whole  of  the  said  issue,  and  that  no  judgment  can  be  given 
thereupon,  or  in  respect  thereof,  or  upon  the  said  record  and  proceed- 
ings ; "  that  the  fifth  and  sixth  pleas  *'  are  not,  nor  is  either  of  them, 
sufiScient  to  bar  the  plaintiff  from  having  or  maintaining  his  action  as 
to  the  causes  of  action  to  which  those  pleas  are  respectively  pleaded  ; 
that  the  said  pleas  show  an  accord  only  without  satisfaction,  or  with 
only  partial  satisfaction ;  that  the  said  pleas  attempt  to  set  up,  as  a 
defence  to  the  causes  of  action  to  which  they  are  pleaded,  an  accord 
and  satisfaction  by  a  stranger  to  those  causes  of  action ;  that  the  said 
pleas  attempt  to  set  up,  as  an  answer  to  the  causes,"  &c.,  *'  the  pay- 
ment of  a  less  sum  than  the  amount  which  they  profess  respectively  to 
answer."    Joinder. 

Pashky^  for  the  plaintiff  in  error. 

Unihank^  contra. 

Parke,  B.,  in  this  vacation  (February  8d)  delivered  the  judgment  of 
the  court. 

This  is  a  writ  of  error  brought  to  reverse  a  judgment  of  her  Majesty's 
Court  of  Queen's  Bench.  The  declaration  is  in  assumpsit,  and  con- 
tained five  counts.  The  first  count  is  upon  a  promissory  note,  dated 
28th  May,  1839,  made  by  the  defendant,  for  the  sum  of  £140  and  in- 
terest, payable  to  the  plaintiff  twelve  months  after  date ;  the  second 
count  is  also  on  a  promissory  note,  made  by  the  defendant,  for  the 
sum  of  £200,  payable  with  interest  to  the  plaintiff,  two  years  after 
date.  It  is  unnecessary  to  advert  to  the  other  counts  in  the  declarar 
tion,  or  to  the  pleadings  connected  with  them.  Judgment  has  been 
given  upon  them  for  the  defendant ;  and  no  question  arises  in  respect 
of  that  judgment. 

The  defendant  pleaded  to  the  first  count  that  he  did  not  make  the 
note  therein  mentioned,  and  the  like  plea  to  the  second  count.  Upon 
these  pleas  issues  were  joined,  and  verdicts  have  been  found  upon  them 
for  the  plaintiff.  The  defendant  also  pleaded,  to  both  the  first  and 
second  counts,  that,  after  the  making  of  the  notes  in  those  counts 
respective]}"  mentioned,  and  after  the  same  notes  respectivel}'  became 
due,  it  was  agreeU  between  the  plaintiff,  the  defendant,  and  one  Alfred 
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Beech  that  the  said  Alfred  Beech  shooU  and  woald,  at  the  reqaeet  ol 
the  plaintiff,  pay  to  the  plaintiff,  in  trust  for  Elizabeth  Beech,  the  aaa 
of  £200,  for  her  own  sole  use  and  benefit,  or  the  sum  of  £35  per  an< 
num  so  long  as  the  sum  of  £200  should  remain  unpaid,  which  sum  of 
£25  should  be  paid  quarterly  as  therein  mentioned ;  and  that  the  rights 
and  causes  of  action  of  the  plaintiff  upon  and  in  respect  of  the  said  two 
seyend  notes  should  be  suspended  so  long  as  the  said  A.  B.  should  con* 
tinue  to  pay  the  said  sum  of  £6  5«.  every  quarter ;  the  payments  to 
commence  as  therein  set  forth.  The  plea  proceeds  to  aver  that  the 
said  A.  B.  duly  paid  the  annual  sum  of  £25  quarterly'  according  to  the 
agreement  The  plaintiff  in  his  replication  to  this  plea  traversed  the 
allegation  of  the  payments  alleged  to  have  been  made  by  Alfred  Beech 
of  ^e  annual  sum  of  £25 ;  and  a  verdict  was  found  for  the  defendant 
upon  the  issue  joined  upon  that  traverse.  And  judgment  having'  been 
given  by  the  Court  of  Queen's  Bench  for  the  defendant  upon  the  ver- 
dict so  found,  the  present  writ  of  error  has  been  brought  to  reverse 
that  judgment,  upon  the  ground  that,  non  obstante  veredicto  upon  the 
matters  in  that  plea,  judgment  ought  to  have  been  given  for  the  plain- 
tiff upon  both  the  first  and  second  counts.  The  plaintiff  has  brought 
his  writ  of  error,  praying  for  a  reversal  of  this  judgment. 

And,  upon  the  argument  before  us,  the  learned  counsel  for  the  plain- 
tiff has  contended  that  the  plea  of  the  defendant  to  the  first  and  second 
counts  of  the  declaration  is  bad,  and  sets  forth  no  matter  which  is  in 
law  a  bar  to  his  right  of  recovery  upon  those  counts.  Upon  the  part 
of  the  plaintiff,  the  validity  of  the  agreement  mentioned  in  the  plea  is 
not  denied ;  but  it  has  been  insisted  in  the  argument  before  us,  that  the 
agreement  does  not  in  point  of  law  operate  as  a  suspension  of  the  plain* 
tiffs  right  of  action  or  power  to  sue  for  the  recovery  of  the  notes  men- 
tioned in  the  first  and  second  counts  in  the  declaration ;  and  that  the 
plea  which  sets  up  the  agreement  in  bar  of  the  present  action  is  bad, 
and  furnishes  no  answer  to  the  action,  although  such  an  agreement 
may  give  the  defendant  a  claim  to  damages  b}'  reason  of  the  plaintiff 
suing  in  breach  of  it.  The  defendant,  on  the  other  hand,  has  contended 
before  us  that  the  legal  operation  of  the  agreement  is  to  suspend  the 
plaintiff's  right  of  action  so  long  as  A.  B.  shall  continue  to  make  the 
quarterly  payments ;  and  such  agreement  has  therefore  been  well 
pleaded  in  bar.  The  question  for  the  decision  of  the  court  is,  there- 
fore, what  is  the  legal  effect  of  the  agreement  between  the  parties  set 
forth  in  the  plea,  —  that  is,  whether  the  agreement  operates  as  a  legal 
suspension  of  the  plaintiff's  right  to  sue  upon  the  notes  so  long  as  A.  B. 
shall  continue  to  make  the  quarterly  payments,  or  whether  the  effect  of 
the  agreement  is  limited  to  the  rendering  the  plaintiff  liable  to  an  action 
for  damages  in  the  event  of  his  suing  contrary  to  its  terms. 

In  adjudicating  upon  the  construction  and  effect  in  law  of  this  agree- 
ment, the  common  and  universal  principle  ought  to  be  applied ;  namely, 
that  it  ought  to  receive  that  construction  which  its  language  will  admit, 
and  which  will  best  effectuate  the  intention  of  the  parties,  to  be  col« 
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lected  tvom  the  whole  of  the  agreement,  and  that  greater  regard  is  to  be 
had  to  the  clear  intent  of  the  parties  than  to  any  particular  words  whick 
they  may  have  used  in  the  expression  of  their  intent.  And  applying 
this  rule,  the  question  is,  what  sense  and  meaning  must  be  given  to  the 
word  ^'  suspended,"  used  by  the  parties.  It  is  quite  dear  that  it  was 
not  the  intention  of  the  parties  that  the  agreement  should  have  the 
effect,  fW>m  the  moment  of  its  being  signed,  of  utterly  and  forever  and 
in  all  events  extinguishing  the  plaintiff's  claim  and  demand  upon  the 
notes,  and  of  ever  maintaining  an  action  for  the  recovery ;  or,  in  other 
words,  that  it  should  operate  as  a  release  of  the  money  due  upon  them. 
This  is  plain  from  the  words  which  import  that  the  plaintiff  might  sue 
upon  the  notes  when  A.  B.  should  cease  to  make  the  quarterly  pay- 
ments mentioned  in  the  agreement. 

It  is  a  very  old  and  well-established  principle  of  law  that  the  right 
to  bring  a  personal  action,  once  existing  and  by  act  of  the  party  sus- 
pended for  ever  so  short  a  time,  is  extinguished  and  discharged,  and 
can  never  revive.  It  is  said  in  Piatt  v.  The  Sheriffs  of  London,  Plowd. 
35,  86:  ^^  And  if  a  personal  thing  is  once  in  suspense,  or  the  person 
of  a  man  once  discharged  for  a  personal  thing,  it  is  a  discharge  for- 
ever." And  in  Lord  North  v.  Butts,  2  Dyer,  139  &,  140  a  (39),  it  is 
said :  "  A  thing  personal  or  suspended,  or  action  personal  suspended  for 
an  hour,  is  extinct  and  gone  forever,  when  it  \s  by  the  act  and  consent 
of  the  party  himself  who  has  the  thing  suspended."  And  in  Woodward 
V.  Lord  Darcy,  Plowd.  184,  it  is  said:  '^  For  a  personal  action  once 
suspended  by  the  act  or  agreement  of  the  party  is  always  extinct ;  and 
then  if  a  personal  thing  cannot  be  had  but  by  action,  if  the  action  is 
extinguished,  the  thing  itself  is  extinguished."  The  principle  thus  laid 
down  is  repeated  throughout  the  text-books  of  authority',  and  recognized 
and  applied  through  a  long  course  of  decision.  And  in  Cheetham  v. 
Ward,  1  Bos.  &  P.  630,  633,  it  is  said  by  Lord  Chief  Justice  Eyre  th&^. 
the  principle  is  ^^  now  acknowledged  that  where  a  personal  action  is 
once  suspended  by  the  voluntary  act  of  the  party  entitled  to  it,  it  is 
Ibrever  gone  and  discharged." 

To  construe  the  agreement,  therefore,  to  operate  as  a  legal  suspension 
or  bar  of  the  plaintiff's  right  to  sue  until  the  quarterly  payments  should 
cease,  would  have  the  effect  of  precluding  him  from  ever  suing  at  all, 
and  of  giving  to  the  agreement  the  effect  of  an  immediate  release  of  the 
demand  upon  the  notes,  and  an  extinction  of  the  debt.  It  follows  that 
giving  such  meaning  and  effect  to  the  word  ^^  suspended,"  used  in  the 
agreement,  would  be  contrary  to  the  intention  of  the  parties ;  and  it  is 
a  well  approved  rule  of  law  that,  where  parties  have  used  language 
which  admits  of  two  constructions,  the  one  contrary  to  the  apparent 
general  intent  and  the  other  consistent  with  it,  the  law  assumes  the 
Ifttter  to  be  the  true  construction. 

A  few  authorities  will  suffice  in  support  of  this  principle.  In  com* 
menting  upon  Littleton,  §  560,  —  where  Littleton  saj's,  ^'If  there  be 
lord  and  tenant,  and  the  tenant  grant  the  tenements  to  a  man  fot 
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term  of  his  life,  the  remainder  to  another  in  fee,  if  the  lord  grant  tfa« 
serrices  to  the  tenant  for  life  in  fee,"  *'  the  services  are  pat  in  sus- 
pense during  his  life ;  but  the  heirs  of  the  tenant  for  life  shall  hare  the 
services  after  his  decease,"  —  Lord  Coke,  in  318  a,  says :  '*  It  is  to  be 
observed  that,  albeit  a  grant,  as  hath  been  said,  may  enure  bj  way  of 
release,  and  a  release  to  the  tenant  for  life  doth  work  an  absolute  ex- 
tinguishment, whereof  he  in  the  remainder  shall  take  benefiti  yet  the  law 
shall  never  make  any  construction  against  the  purport  of  the  grant  to 
the  prejudice  of  any,  or  against  the  meaning  of  the  parties,  as  here  it 
should ;  for  if  by  construction  it  should  enure  to  a  release,  the  heirs  of 
the  tenant  for  life  should  be  disherited  of  the  rent ;  and  therefore  Lit- 
tleton here  saith  that  the  heirs  of  the  grantee  shall  have  the  seigniory 
after  his  death."  In  the  present  case,  if  the  agreement  operates  as  a 
release  by  reason  of  a  suspension  of  the  right  of  action  by  the  act  of 
the  party,  it  must  be  by  a  consequenoe  of  law,  inasmuch  as  there  is  no 
express  release ;  and  in  Co.  Litt  264  b,  it  is  said :  ^^  A  release  in  law 
shall  be  expounded  more  favorable,  according  to  the  intent  and  mean- 
ing of  the  parties,  than  a  release  in  deed,  which  is  the  act  of  the  party, 
and  shall  be  taken  most  strongly  against  himself."  The  general  rules 
of  law  for  the  construction  of  instruments  are  clearly  laid  down  by 
Willes,  C.  J.,  in  Parkhurst  v.  Smith,  lessee  of  Dormer,  Willes,  827,  882, 
and  which  is  to  the  effect  that  greater  regard  is  to  be  had  to  the  intention 
than  to  the  precise  words ;  and  this  rule  is  said  to  have  the  authority  of 
Littleton,  Plowden,  Coke,  Hobart,  and  Finch.  This  principle  is  recog- 
nized and  adopted  by  Gibbs,  C.  J.,  in  Hutton  v.  Eyre,  6  Taunt  289, 
295,  s.  c.  1  Marsh.  608,  607 ;  and  it  is  also  stated  and  applied  by 
Dallas,  C.  J.,  and  various  authorities  referred  to,  in  Solly  v,  Forbes, 
2  Br.  A  B.,  38, 48,  wherein  he  states,  as  the  result  of  modem  authority, 
that  the  courts  look  '^  rather  to  the  intention  of  the  parties  than  to  the 
strict  letter ;  not  suffering  the  latter  to  defeat  the  former ; "  and  he  ob- 
serves that,  if  a  deed  can  ''  operate  two  waj's,  one  consistent  with  the 
intent  and  the  other  repugnant  to  it,  courts  will  be  ever  astute  so  to 
construe  it  as  to  give  effect  to  the  intent,"  regard  being  had  to  ^*  the 
entire  deed  ;  "  and  remarks  upon  the  fallacy  of  assuming  that,  ^^  wher- 
ever  the  word  ^  release '  is  made  use  of,  it  must  operate  absolutely  and 
unconditionally,"  tbough  followed  by  words  of  qualification. 

Applying  the  rules  of  construction  before  referred  to  to  the  present 
case,  and  in  order  best  to  effectuate  the  intention  of  the  parties,  it  is 
necessary  to  construe  the  agreement  to  mean  that  the  plaintiff  agreed 
to  forbear  his  suit  until  the  quarterly  payment  should  oease  to  be  made ; 
and  that  the  effect  of  such  agreement  on  his  part  was,  not  to  suspend 
his  right  of  action  in  the  mean  time,  but  to  subject  him  to  an  action  for 
damages  in  the  event  of  his  suing  contrary  to  his  agreement. 

The  general  doctrine  of  suspension  of  personal  actions  appears  to  be 
applicable  to  cases  where  persons  have,  by  their  own  acts,  placed  them- 
selves in  circumstances  incompatible  with  the  application  of  the  ordi- 
nary legal  remedies ;  the  cases  generally  referred  to  in  the  books  being 


SECT.   IV.]  FORD  V.  BEBOH.  605 

where  the  party  to  pay  and  to  receire  have  become  identical,  or  where 
the  same  person  was  necessary  to  be  joined  at  once  both  as  plaintiff 
and  defendant,  which  by  law  cannot  be ;  such  as  a  creditor  making  his 
debtor  his  executor,  or  debtor  making  his  creditor  executor,  or  debtor 
and  creditor  maiTying,  or  similar  cases  of  incapacity  to  sue,  as  to  which 
the  authorities  are  numerous.  See  Co.  Litt  264  b,  also  Butler's  note,  ib. 
209  ;  Woodward  v.  Lord  Darcy,  Plowd.  184 ;  Sir  J.  Nedham's  case,  8 
Rep.  185  a;  Dorchester  v.  Webb,  Cro.  Car.  872  ;  Wankford  r.  Wankford, 
1  Salk.  299 ;  Freakley  v.  Fox,  9  B.  &  C.  180 ;  2  Williams  on  Executors, 
1124  (4th  ed.). 

The  only  case  in  which  a  covenant  or  promise  not  to  sue  is  held  to 
be  pleadable  as  a  bar,  or  to  operate  as  a  suspension,  and  by  consequence 
a  release  or  extinguishment  of  the  right  of  action,  is  where  the  covenant 
or  promise  not  to  sue  is  general,  not  to  sue  at  any  time.  In  such  cases, 
in  order  to  avoid  circuity  of  action,  the  covenants  may  be  pleaded  in 
bar  as  a  release  (note  (1)  to  Fowell  v.  Forrest,  2  Wms.  Saund.  47  gg)j 
for  the  reason  assigned  that  the  damages  to  be  recovered  in  an  action 
brought  for  suing  contrary  to  the  covenant  would  be  equal  to  the  debt 
(Smith  V.  Mapleback,  1  T.  R.  441,  446)  or  sum  to  be  recovered  in  the 
action  agreed  to  be  forborne.  Accordingly,  in  Deux  v.  Jefferies,  Cro. 
Eliz.  852,  in  debt  on  obligation,  the  defendant  pleads  that  the  plaintiff 
covenanted  that  he  would  not  sue  before  Michaelmas ;  it  was  resolved, 
upon  demurrer,  for  the  plaintiff,  for  that  it  was  only  a  covenant  not  to 
eae,  and  should  not  enure  as  a  release,  nor  could  be  pleaded  in  bar, 
but  the  party  was  put  to  his  writ  of  covenant,  if  sued  before  the  time. 
**  But  if  it  had  been  a  covenant  that  he  would  not  sue  it  at  all,  there 
peradventure  it  might  enure  as  a  release,*  and  to  be  pleaded  in  bar,  but 
not  here ;  for  it  never  was  the  intent  of  the  parties  to  make  it  a  release." 
And  there  are  other  authorities  to  the  like  effect.  The  agreement  in 
the  present  case,  though  not  under  seal,  being  founded  upon  a  good 
consideration,  may  be  argued  to  be  equivalent  in  effect  to  a  covenant, 
but  cannot  have  a  greater  effect ;  and,  in  the  modern  case  of  Thimbleby 
9.  Barron,  8  M.  &  W.  210,  it  was  held  that  a  covenant  not  to  sue  for  a 
limited  time  for  a  simple  contract  debt  could  not  be  pleaded  in  bar  to 
an  action  for  such  debt  In  that  case  the  plaintiff  had  covenanted  that 
he  would  not  before  the  expiration  of  ten  years  demand  or  compel  pay- 
ment of  certain  sums  of  money,  nor  would  take  any  means  or  proceed- 
ings for  obtaining  possession  or  receipt  of  the  same.  Lord  Abinger, 
C.  B.,  said :  *'  The  breach  of  the  agreement  to  forbear  suing  renders 
the  party  liable  in  damages,  but  it  is  not  pleadable  in  bar ; "  and  Parke, 
B.,  said:  ''The  books  are  full  of  authorities"  against  the  defendant, 
and  referred  to  Ayloffe  v.  Scrimpshire,  Carth.  68,  s.  c.  1  Show.  46 : 
judgment  for  plaintiff.  In  1  Roll.  Abr.  939,  tit  Extinguishment  (L), 
pi.  2,  it  is  said  that,  if  the  obligee  covenant  not  to  sue  the  obligor 
before  such  a  day,  and  if  he  do,  that  the  obligor  shall  plead  this 
as  an  acquittance,  and  that  the  obligation  shall  be  void  and  of  none 
effect,  this  is  a  suspension  of  the  debt,  and  by  consequence  a  release. 
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It  must  be  observed  that  in  that  case  It  was  expressly  oovenanted  that, 
in  the  event  of  the  covenantor  suing  upon  the  obligation  oontraiy  to  his 
covenant,  the  obligation  should  be  void,  and  that  the  obligor  or  cov- 
enantor should  plead  the  covenant  as  an  acquittance,  which,  bv  conse- 
quence, was  a  release ;  the  covenant  in  that  case  therefore  went  much 
bevond  a  mere  covenant  not  to  sue. 

By  holding  the  plea  in  question  a  valid  bar,  injustice  would  be  done 
to  the  plaintiff,  who  would  lose  his  demand  upon  the  notes,  contrary  to 
the  intention  of  the  parties ;  but,  by  construing  the  agreement  not  to 
operate  as  a  suspension  of  the  plaintiflTs  right  of  action  upon  the  notes, 
but  as  giving  a  remedy  to  the  defendant  by  a  cross-action  to  recover 
damages  to  the  extent  of  the  injury  sustained  by  the  defendant  bj*  the 
the  plaintiff  suing  in  breach  of  the  agreement,  no  injustice  is  done  to 
the  defendant 

Nor  is  such  a  construction  inconsistent  with  the  class  of  authorities 
in  which  matters  were  allowed  to  be  pleaded  in  bar  in  order  to  avoid 
circuity  of  action,  because  such  decisions  are  limited  to  cases  in  which, 
iVom  the  nature  of  them,  the  damages  to  be  recovered  must  be  sup- 
posed to  be  equal  in  both  actions:  Smith  v.  Mapleback,  1  T.  R.  441, 
446  ;  which  does  not  apply  to  the  present  instance,  as  the  damages  U> 
which  the  defendant  could  be  entitled  as  against  the  plaintiff,  by  reason 
of  his  suing  upon  the  notes  before  a  discontinuance  of  the  quarterly  pay- 
ment, can  in  no  view  be  assumed  to  be  equal  to  the  plaintiff's  demand. 

Neither  is  the  decision  in  this  case  inconsistent  with  the  several  cases 
In  which  it  has  been  held  that  a  party  accepting  a  negotiable  security 
payable  in  future  for  and  on  account  of  an  antecedent  demand  cannot, 
until  after  such  negotiable  security  has  become  due  and  been  dishonored, 
sue  for  such  antecedent  demand  ;  because,  independently  of  the  consid- 
eration of  how  far  the  acceptance  of  such  negotiable  security  may  be 
deemed  payment  for  the  time,  all  such  decisions  seem  to  be  grounded 
upon  the  peculiar  nature  of  the  negotiable  instruments,  and  are  deemed 
to  be  necessary  exceptions  to  the  general  rules  of  law,  in  favor  of  the 
law-merchant     See  note  (c)  to  Holdipp  v.  Otway,  2  Wms.  Saund.  103  b 

(6th  ed.). 

The  case  of  Stracey  v.  The  Bank  of  England,  6  Bing.  754,  was  cited 
on  the  defendant's  behalf,  as  an  authority  to  the  effect  that  a  right  to 
bring  a  personal  action  may  be  suspended  by  agreement,  without  oper- 
ating as  a  release  or  extinguishment.  But,  upon  examination,  it  will 
be  found  probably  not  to  be  an  authority  bearing  upon  the  point.  The 
action  was  brought  to  recover  damages  for  an  alleged  breach  of  a  pub- 
lic dut}'  in  not  making  a  transfer,  upon  request,  of  certain  stock  to 
which  the  plaintiffs  were  entitled ;  the  defendants  insisted  that  the  plain- 
tiffs had  for  good  consideration  agreed  not  to  make  such  request  until 
they  had  themselves  done  certain  acts ;  and  alleged  that  the  plaintiff^ 
contrary  to  their  agreement,  made  the  request,  for  the  non-compliance 
with  which  they  brought  their  action,  before  they  had  done  those  acts ; 
the  defendants  therefore  contended  that  such  non-compliance  was  no 
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breach  of  daty  on  their  part  There  was  no  right  of  action  suspended 
by  the  agreement,  as  it  is  clear  from  the  case  that  no  request  had  ever 
i>een  made  to  the  bank  to  transfer  the  stock,  and  no  means  had  ever  been 
given  to  enable  the  bank  to  do  so,  no  name  of  a  transferee  having 
been  given  at  the  time  when  the  agreement  was  made,  nor  for  a  long 
time  afterwards;  consequently  the  only  right  of  action  the  plaintiffs  ever 
asserted  was  a  right  founded  upon  a  request  made  long  after  the  agree- 
ment. The  decision,  therefore,  was,  not  that  .^ny  existing  right  of 
action  was  suspended  by  the  agreement,  but  that  the  plaintiff  suspended 
his  right  to  call  upon  the  defendants  to  make  a  transfer  until  after  he 
had  done  the  acts  mentioned  in  the  agreement  And,  although  the  ex- 
pression of  suspending  an  action  was  used,  perhaps  inaccurately,  yet  it 
is  plain  that  they  referred  to  the  right  to  call  for  the  transfer  of  stock, 
and  to  that  onl}-.  At  all  events,  as  a  decision  upon  the  point  for  which 
the  case  was  cited,  it  could  not  be  supported,  as  it  would  be  inconsistent 
without  an  undoubted  principle  of  law  and  an  undeviating  course  of 
authority. 

In  the  result,  we  are  of  opinion  that  the  plea  in  question  is  bad  in 
substance,  and  that  the  Judgment  which  has  been  pronounced  upon  it 
in  favor  of  the  defendant  must  be  reversed,  and  a  judgment  entered  for 
t^e  plaintiff,  nan  obBtante  veredicto^  upon  the  confession  and  insufficient 
avoidance  in  the  plea.  Judgment  accordingly. 
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CAPES  v.  BALL. 

In  the  Exchbqubr,  April  28,  1873. 

[Reported  in  Law  ReporU,  8  Exchequer,  186.] 

Eellt,  C.  B.^  I  am  of  opinion  that  the  defendants  in  these  actions 
are  entitled  to  our  judgment  The  question  raised  in  each  is  the  same, 
and  is  whether  a  creditor  who  is  bound  by  a  resolution  to  accept  a 
composition  to  be  paid  by  instalments  or  at  a  future  time  by  a  debtor, 
passed  in  conformity  with  tbe  126th  section  of  the  Bankruptcy  Act, 
1869,  can  sue  the  debtor  for  his  whole  debt  before  the  time  has  come 
for  the  payment  of  any  instalment,  or  of  the  composition. 

Now,  much  stress  has  been  laid  upon  the  cases  decided  under  the 
Bankruptcy  Act  of  1861 ;  but  there  is  a  fundamental  distinction 
between  the  provisions  of  that  Act  and  of  the  present  Bankruptcy  Act. 
Under  the  former  statute  a  prescribed  majority  of  creditors  could  bind 
all  to  the  provisions  of  any  composition  deed  to  which  such  majority 
should  agree,  and  all  that  the  19 2d  section  enacts  is  that  the  deed, 
whatever  its  provisions,  should,  upon  certain  conditions  being  com- 

^  Habtin,  Bbamwkll.  and  Pollock,  BB.,  d«iiT6zed  concurrent  opinions. 
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plied  with,  bind  all  the  creditors.  The  effect  of  each  deed  most 
of  course  be  considered  by  itself.  In  one,  provisions  might  be  in- 
serted amounting  to  an  absolute  extinction  of  the  debt ;  in  another, 
there  might  be  no  words  having  that  effect ;  and  if  the  intention  of  the 
parties  was  that  the  deed  should  be  a  bar,  it  was  necessary'  to  express 
it  in  plain  words.  That  being  so,  I  tliink  the  courts  rightly  decided 
that  in  construing  those  deeds  the  ordinary  rules  of  law  must  be 
applied,  and  the  intention  of  the  parties  be  gathered  from  the  words 
used ;  and,  appl3*ing  those  rules,  it  was  properl}'  held  that  a  deed 
which  did  not  contain  a  release,  or  words  equivalent  to  a  release,  could 
not  be  pleaded.  But  by  the  present  law  the  machinery  of  arrangement 
is  entirely  altered.  Compositions  are  no  longer  carried  out  b}-  deed, 
but  by  resolution ;  and  we  have  to  say  what  the  true  construction  of 
the  statute  is.  The  matter  depends  upon  the  126th  section,  which 
provides  that  the  creditors  ma}*,  by  an  extraordinary  resolution,  resolve, 
^*'  That  a  composition  shall  be  accepted  in  satisfaction  of  the  debts  due 
to  them  from  the  debtor.'*  Could  the  legislature  have  intended  that  a 
creditor  who  has  assented  to,  or  is  bound  by  the  resolution,  should  the 
next  day  commence  an  action  against  the  debtor  for  his  whole  debt? 
Such  a  construction  seems  to  me  to  be  repugnant  to  common  sense, 
and  certainly  one  which  is  not  forced  upon  us  by  any  of  the  decided 
cases.  Here  the  creditors  have  become  bound  by  a  resolution  that  a 
composition  to  be  paid  by  instalments,  or  at  a  future  time,  shall  be 
accepted  in  satisfaction ;  and  I  think  that  a  person  who  is  bound  by 
such  a  resolution  is  also  bound,  by  necessary  implication,  not  to  sue  the 
debtor  before  the  time  for  payment  comes,  and  until  default  is  made. 
This  construction  receives  confirmation  from  many  of  the  cases  cited, 
and  especially  from  those  referred  to  by  my  Brother  Bramwsll,  and 
collected  in  the  2d  Volume  of  Starkie  on  Evidence,  p.  17,  whence  it 
appears  that  an  agreement  by  all  the  creditors  to  accept  a  composition, 
though  not  properly  an  accord  and  satisfaction,  is  really  a  new  agree- 
ment for  which  the  consideration  to  each  creditor  is  the  forbearance  of 
all  the  others.  A  creditor  who  is  party  to  such  an  agreement  cannot 
sue  for  his  original  debt  in  contravention  of  the  rights  of  the  others. 

It  remains  to  add  a  few  words  on  the  cases  of  Edwards  v.  Goombe, 
Law  Rep.  7  C.  P.  519,  and  In  re  Hatton,  Law  Rep.  7  Ch.  723,  With 
regard  to  the  latter,  I  do  not  dissent  in  any  way  from  the  decision. 
The  general  expressions  used  by  Mellisii,  L.  J.,  must  be  taken  secun- 
dum subfectam  materiem  ;  and  do  not  seem  to  me  to  be  applicable  to  a 
case  where  there  has  been  no  default  in  paying  the  agreed  composition. 
The  same  remark  is  applicable  to  the  judgment  of  Willes,  J.,  in 
Edwards  v.  Coombe,  supra.  Indeed,  it  is  clear,  from  the  language  of 
the  earlier  part  of  his  judgment,  that  he  was  of  opinion  that  no  action 
could  have  been  maintained  until  default 

Then  it  is  contended  that  the  case  of  Ford  v.  Beech,  11  Q.  B.  852, 
17  L.  J.  Q.  B.  114,  interposes  an  insurmountable  difficulty  in  the  de- 
scendants' way ;  for  if  the  composition  resolution  is  a  good  bar  now,  the 
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right  of  action  for  the  debt  would  be  gone  forever ;  and  according  to  the 
decisions  I  have  just  referred  to,  it  is  clear  that  the  right  is  not  gone, 
but  exists  if  the  debtor  makes  default  Ford  v.  Beech,  supra^  however, 
has  no  application  here.  For  all  that  it  is  necessary  to  decide  is  that 
although,  rebus  sic  stantibus^  the  plaintiffs  have  no  cause  of  action,  in 
another  state  of  circumstances  a  cause  of  action  maj'  accrue  to  them; 
and  Edwards  v,  Coombe,  sttpra,  evidently  contemplates  that  such  may 
be  the  case.  I  see  no  difficulty,  therefore,  in  holding  that  the  present 
actions  will  not  lie,  although  in  a  certain  event  the  original  debts  might 
be  sued  for,  just  as  a  certificate  in  bankruptcy*  might  be  used  as  a  bar 
to  an  action  for  the  debt,  and  yet  the  same  debt  could  afberwards  be 
sued  for  if  the  certificate  were  set  aside  for  fraud ;  or  again,  just  as  no 
action  can  be  successfully  brought  for  the  price  of  goods  for  which  a 
bill  of  exchange  has  been  given  whilst  the  bill  is  running,  and  yet  the 
price  can  be  sued  for  after  the  bill  has  been  dishonored. 

Judgment  for  the  defendants  in  each  action.^ 

^  In  Newington  v,  Lotj,  L.  B.  5  C.  P.  607,  an  action  af^ainrt  the  acceptor  of  a  bill 
of  exchange,  the  question  was  raised  whether  a  composition  deed,  which  provided  for  a 
future  payment  by  the  debtor  and  released  him,  but  provided  that  if  default  were 
made  in  paying  the  composition  the  creditors  should  not  be  bound  bj  any  of  their 
covenants,  would  operate  as  a  defence  if  payment  or  tender  of  the  amount  of  the  com- 
position were  not  made  when  it  was  due.  Willks,  J.,  said:  "  We  see  no  difficulty  in 
upholding  a  release  with  a  condition  subsequent,  in  accordance  with  the  suggestion  of 
Mauls,  J.,  in  Gibbons  v,  Vouillon,  8  C.  B.  487.  It  must  have  often  happened  that  a 
Tolnntaiy  payment  good  at  the  time  as  extinguishing  the  debt  has  been  rendered  void 
by  matter  subsequent,  as  in  the  event  of  bankruptcy  of  the  debtor  and  an  election  bj 
his  assignees  to  treat  the  payment  as  a  fraudulent  preference ;  and  it  has  never  been 
successfully  contended  that  the  debt  did  not  thereby  revive.  Indeed,  the  contrary  is 
involved  in  the  decision  of  Pritchard  t^.  Hitchcock,  6  M.  &  G.  151.  We  can  see  no 
substantial  distinction  between  the  case  of  a  payment  avoided  by  subsequent  events 
and  a  release  so  avoided.  This  is  not  a  case  of  temporary  suspension,  like  Ford  v. 
Beech,  11  Q.  B.  852  ;  but  a  case  in  which  the  release  will  be  forever  operative,  unless 
itself  subsequently  avoided.  The  distinction  is  fine,  but  it  is  supported  by  analogy, 
and  it  gives  efiect  to  the  clear  intention  of  the  parties." 

On  appeal  the  Court  of  Exchequer  Chamber  affirmed  the  judgment  below,  L.  R. 
6  C.  P.  180.  Blackburn,  J.,  said:  " The  first  question  that  arises  is,  what  is  the 
effect  of  the  release  in  the  deed  of  composition  pleaded  in  the  first  action  ?  By  that 
deed  the  creditors  release  the  defendant  from  their  respective  debts  in  express  terms ; 
and  in  equally  express  terms  it  is  declared  that,  if  default  should  be  made  in  payment 
of  the  composition,  the  release  should  be  void.  The  question  (which  has  never  yet 
arisen  in  a  court  of  error)  is,  whether  this  is  pleadable  as  a  defence,  where  the 
matter  which  is  to  undo  the  release  has  not  yet  happened.  I  think  it  is.  The  old 
rule  was  that  a  right  of  action  once  suspended  is  gone  forever.  To  avoid  that, 
where  it  was  evidently  contrary  to  what  the  parties  intended,  the  Court  of  Exchequer 
Chamber,  in  Ford  v.  Beech,  II  Q.  B.  852.  construed  the  agreement,  not  as  suspending 
the  plaintiff's  remedy  on  the  promissory  notes  there  sued  upon,  but  as  giving  the 
defendant  merely  a  right  of  action  for  breach  thereof,  if  the  plaintiff  sued  whilst  the 
payments  were  continued,  that  is,  as  a  covenant  not  to  sue  for  a  limited  period.  It 
must,  however,  be  taken  to  be  established  that,  where  a  covenant  not  to  sue  is  in 
terms  expressed  to  be  intended  as  a  release,  and  where  the  rights  of  a  surety  do  not 
intervene,  it  is,  in  order  to  avoid  circuity  of  action,  an  answer  to  the  plaintiff's  claim. 
A  release  which  in  terms  is  subject  to  a  defeasance  amounts  to  a  covenant  not  to  sue, 
except  upon  the  happening  of  the  event  contemplated.    Such  a  release  is  not  open  to 

TOL.  II.  —  39 
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HARBOR  V.  MORGAN. 
Indiana  Supreme  Court,  Mat  80,  1868. 

[Reported  in  4  Indiana,  158.] 

SiTAHT,  J.^  Assumpsit  on  a  note  due  October  1,  1849,  ptjabie  in 
mone}'  or  wheat,  at  the  customary  price  at  Fairview,  in  said  oounty. 
Breach,  that  the  defendant  had  failed  to  pay  the  monej',  or  in  anywise 
comply  with  the  conditions  of  said  note. 

The  third  plea  alleges  an  agreement  made  in  December,  1849,  be- 
tween Jernagan,  the  holder  of  the  note,  and  the  defendant  below,  to 
the  effect  that  if  Harbor  would  procure  for  the  defendant  a  certain 
pacing  horse  which  was  specified,  be,  Jernagan,  would  accept,  and 
receive  the  horse  instead  of  the  wheat,  in  payment  of  the  note.  And 
Harbor  avers  that  he  purchased  the  horse  and  sent  him  to  Jernagan; 
but  that  the  latter  refused  to  receive  him,  &c. 

This  plea  is  also  bad.  It  lacks  the  acceptance  of  Jernagan  to  make 
it  a  bar  to  the  action.*  Perhaps  Harbor  may  have  a  remedy  against 
Jernagan  on  the  oollateral  agreement 


GOOD  V.  CHEESMAN. 
In  the  Kino*s  Bench,  Mat  4,  1881. 

[Reported  in  2  BamewaU  S  Adotphu,  S3S.] 

AssuMPsrr  by  the  plaintiff  as  drawer  against  the  defendant  as  acceptor 
of  two  bills  of  exchange.  Plea,  the  general  issue.  At  the  trial  before 
Lord  Tbnterden,  C.  J. ,  at  the  sittings  in  London  after  Trinity  Term, 
1 830,  it  was  proved,  on  behalf  of  defendant,  that  after  the  bills  became 
due,  and  before  the  commencement  of  this  action,  the  plaintiff  and  three 

the  objection  taken  in  Ford  v.  Beech,  tupra.  It  verj  rarely  conld  happen  that  matter 
flnbsequent  could  undo  that  which  had  saspended  the  plaintiflTs  right  of  action,  and 
therefore  practically  it  wan  enough  to  aaj  that  a  right  of  action  once  Rospended  is 
gone  foreTer ;  and  I  am  not  surprised  that  the  research  of  Mr.  Williams  has  failed 
to  enable  him  to  find  an  instance  of  such  a  replication  as  this.  But,  where  there  is  a 
covenant  not  to  sue  which  is  pleadable  as  a  defence  only  to  prevent  a  croas-action» 
anything  which  would  have  been  an  answer  to  the  cross-action  apon  the  covenant  may 
be  set  up  as  an  answer  to  the  plea  ;  as  in  the  case  of  Eyton  v.  Littledale,  4  Ex.  159, 
IS  L.  J.  (Ex.)  369,  where  it  was  held  to  be  a  good  replication  to  a  plea  of  8et4>ff,  that 
after  plea  pleaded  the  plaintiff  paid  the  debt." 

See  also  ex  parte  Burden.  16  Ch.  D.  675. 

^  A  portion  of  the  opinion  is  omitted. 

*  Wray  r.  Milestone,  5  M.  &  W.  21 ;  Francis  v.  Deming,  59  Conn.  108;  Burge« 
V.  Denison  Mfg.  Co.,  79  Me.  266 ;  Cannon  Rivers  Assoc,  v.  Rogers,  46  Minn.  376 ;  Haw* 
ley  u.  Foote,  19  Wend.  516 ;  Keen  v.  Vaughau's  Ex.,  48  Fa.  St.  477,  ace. 
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other  creditors  of  the  defendant  met  together,  in  oonsequenoe  of  « 
oommanication  from  him,  and  signed  the  following  memorandum: 
*^  Whereas  William  Cheesman  of  Portsea,  brewer,  is  indebted  to  us  for 
goods  sold  and  delivered,  and  being  unable  to  make  an  immediate  pay- 
ment thereof,  we  have  agreed  to  accept  payment  of  the  same  by  his 
covenanting  and  agreeing  to  pay  to  a  trustee  of  our  nomination  one 
third  of  his  annual  income,  and  executing  a  warrant  of  attome}'  as 
a  collateral  security  until  payment  thereof.  As  witness  our  hands  this 
dlst  of  October,  1829/'  It  did  not  appear  whether  or  not  the  defend- 
ant was  present  when  this  paper  was  signed,  nor  did  he  ever  sign  it ; 
but  it  was  in  his  possession  at  the  time  of  the  trial,  and  he  had  pro- 
cured it  to  be  stamped.  At  the  time  of  the  signature  the  defendant 
had  other  creditors  than  the  four  above  mentioned,  and  particularly 
one  Gloge,  to  whom  he  had  given  a  warrant  of  attorney,  on  which 
judgment  had  been  entered  up;  and  it  was  agreed,  at  the  meeting 
of  the  81st  of  October,  that  if  Gloge  would  come  into  the  arrangement 
there  made,  an  additional  20/.  per  annum  should  be  set  apart  by  the 
defendant  out  of  his  income.  The  defendant,  on  the  16th  of  Novem- 
ber, 1829,  wrote  to  the  plaintiff  as  follows :  ^^  If  you  should  see  Mr. 
Wooldridge  "  (one  of  the  creditors  who  signed)  ^^  to-da}',  I  should  be 
glad  if  you  would  endeavor  to  be  at  my  house  any  noon  that  you  may 
be  down,  as  there  is  an  objection  to  the  arrangement  by  Mr.  Gloge,  the 
particulars  of  which  I  will  explain  when  I  see  3'ou.  I  am  sorry  to  be  so 
troublesome ;  but,  of  course,  I  am  anxious  the  thing  should  be  settled." 
Gloge  never  acceded  to  the  agreement,  nor  was  any  trustee  ever  nomi- 
nated, or  covenant  entered  into,  or  warrant  of  attorney  executed,  as 
therein  mentioned.  The  bills  of  exchange  continuing  wholly  unpaid, 
this  action  was  commenced.  The  Lord  Chief  Justice  left  it  to  the  jury, 
as  the  only  question  of  fact  in  the  case,  whether  the  agreement  entered 
into  by  the  four  creditors  was  conditional  only,  depending  on  Gloge's 
assent,  or  absolute;  in  the  latter  case,  he  was  of  opinion  that  the  de- 
fendant was  entitled  to  a  verdict.  The  jury  found  for  the  defendant, 
but  leave  was  given  to  move  to  enter  a  verdict  for  the  plaintiff.  A  nik 
nisi  having  been  obtained  accordingly,  — 

Scotland  now  showed  cause. 

JFoUett^  contra. 

Lord  Tenterden,  C.  J.  Upon  the  whole,  I  am  of  opinion  that  the 
verdict  in  this  case  was  right  On  the  evidence  it  must  be  taken  that 
the  defendant  assented  to  the  composition,  and  would  have  been  willing 
to  assign  a  third  of  his  income  to  a  trustee  nominated  by  the  creditors, 
and  execute  a  warrant  of  attorney,  as  required  by  the  agreement ;  but 
he  could  not  do  so  unless  the  creditors  would  appoint  a  trustee  to  whom 
such  assignment  could  be  made,  or  warrant  of  attorney  executed.  That 
no  such  appointment  took  place  was  the  fault  of  the  creditors,  not  of 
the  defendant.  It  certainly  appears  that  this  was  not  an  accord  and 
satisfaction  properly  and  strictly  so  called,  but  it  was  a  cK)n8ent  by  the 
parties  signing  the  agreement  to  forbear  enforcing  their  demands,  in 
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consideration  of  their  own  mutual  engagement  of  forbearance ;  the  de- 
fendanty  at  the  same  time,  promising  to  make  over  a  part  of  his  income, 
and  to  execute  a  warrant  of  attornej^  which  would  have  given  the  trus- 
tee an  immediate  right  for  their  benefit  Then  is  it  not  a  case  where 
each  creditor  is  bound  in  consequence  of  the  agreement  of  the  rest?  It 
appears  to  me  that  it  is  so,  both  on  principle  and  on  the  authority  of 
the  cases  in  which  it  has  been  held  that  a  creditor  shall  not  bring  an 
action  where  others  have  been  induced  to  Join  him  in  a  compoeition 
with  the  debtor ;  each  party  giving  the  rest  reason  to  believe  that,  in 
consequence  of  such  engagement,  his  demand  will  not  be  enforced. 
This  is,  in  fact,  a  new  agreement,  substituted  for  the  original  contract 
with  the  debtor,  —  the  consideration  to  each  creditor  being  the  engage- 
ment  of  the  otliers  not  to  press  their  individual  claims. 

LiTTLEDALK,  J.  Thls  IS  uot  Strictly  an  accord  and  satisfaction  or  a 
release,  but  it  is  a  new  agreement  between  the  creditor  and  debtor, 
such  as  might  very  well  be  entered  into  on  a  valid  consideration.  It 
was  not  necessary  in  this  particular  case  that  there  should  be  an  actual 
assignment,  or  execution  of  a  warrant  of  attorney ;  if  it  only  rested 
with  the  plaintiff  and  the  other  creditors  that  the  contract  should  be 
carried  into  effect,  and  the  defendant  was  always  ready  to  do  his  part, 
it  is  the  same  as  if  he  had  actually  executed  an  assignment  or  warrant 
of  attorney.  This  case,  therefore,  is  different  from  Heathcote  v. 
Grookshanks,  2  T.  R.  24.  And  it  would  be  unjust  that  the  plaintiff  by 
this  action  should  prejudice  the  other  three  creditors,  each  of  whom 
signed  the  agreement,  and  has  since  neglected  the  recovery  of  his 
demand,  under  a  persuasion  that  none  of  the  parties  to  the  memoran- 
dum would  proceed  against  the  defendant. 

Parke,  J.  I  am  of  opinion  that  the  verdict  was  right  By  the  agree- 
ment entered  into  among  these  parties,  the  defendant  was  to  give,  and 
the  creditors  to  accept,  certain  securities  for  payment  in  the  manner 
there  stipulated;  and  upon  the  faith  of  that  compromise  the  three 
creditors  who  signed  with  the  plaintiff  have  postponed  their  demands. 
Then,  cannot  this  transaction  be  pleaded  in  bar  to  the  present  suit? 
It  is  laid  down  in  Com.  Dig.  Accoi-d  (B  4.),  that  an  accord  with  mutual 
promises  to  perform  is  good,  though  the  thing  be  not  performed  at  the 
time  of  action  ;  for  the  party  has  a  remedy  to  compel  the  performance : 
but  the  remedy  ought  to  be  such  that  the  party  might  have  taken  it 
upon  the  mutual  promise  at  the  time  of  the  agreement.  Here  each 
creditor  entered  into  a  new  agreement  with  the  defendant,  the  consid* 
eration  of  which,  to  the  creditor,  was  a  forbearance  by  all  the  other 
creditors  who  were  parties  to  insist  upon  their  claims.  Assumpsit 
would  have  lain  on  either  side  to  enforce  performance  of  this  agree- 
ment, if  it  had  been  shown  that  the  party  suing  had,  as  far  as  lay  in 
him,  fulfilled  his  own  share  of  the  contract  I  think,  therefore,  that  a 
mutual  engagement  like  this,  with  an  immediate  remedy  given  for  non- 
performance, although  it  did  not  amount  to  a  satisfaction,  was  in  the 
nature  of  it,  and  a  sufficient  answer  to  the  action. 
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Patteson,  J.  The  qaestion  is,  whether  or  not  this  agreement  was 
binding  on  the  plaintiff.  I  think  it  was.  The  agreement  was  entered 
into  by  him  on  a  good  consideration,  namely,  the  undertaking  of  the 
other  creditors  who  signed  the  paper  at  the  same  time  with  him,  on  the 
faith,  which  every  one  was  induced  to  entertain,  of  a  forbearance  by  all 
to  the  debtor.  Utile  discharged.^ 


BABCOCK  &  RUSSELL  v.  PETER  HAWKINS. 
Vermont  Supreme  Court,  August  Term,  1851. 

[Reported  in  23  Vermont^  561.] 

Book  account.  Judgment  to  account  was  rendered  in  the  county 
court,  and  an  auditor  was  appointed,  who  reported  the  facts  substan- 
tially as  follows :  The  plaintiffs  exhibited  an  account  against  the  de- 
fendant, only  one  item  of  which  was  disputed,  which  was  for  a  horse, 
charged  by  the  plaintiff  at  $60,  and  which  was  allowed  by  the  auditor 
at  $52.50.  The  whole  account  was  allowed  by  the  auditor  at  $323.16. 
The  plaintiffs  exhibited  credits  to  the  amount  of  $285.87,  which  in- 
cluded a  credit  for  a  note  for  $30,  given  by  the  defendant  to  the  plain- 
tiffs August  14,  1849,  and  the  defendant  claimed  and  was  allowed  an 
account  of  75  cents  ;  and  the  auditor  reported  that  there  was  a  balance 
due  from  the  defendant  to  the  plaintiffs  of  $31.68,  which  they  were  en- 
titled to  recover,  unless  the  facts  hereinafter  stated,  which  were  relied 
upon  by  the  defendant,  would  in  law  preclude  the  plaintiffs  from  any 
right  of  recovery.  It  appeared  that  on  the  14th  of  August,  1849,  which 
was  subsequent  to  the  commencement  of  this  suit,  the  parties  met,  and 
the  defendant  agreed  to  give  a  note  for  $30  to  the  plaintiffs,  and  pay 
all  the  plaintiffs*  costs  in  the  suit,  except  the  writ  and  service.  The 
defendant  executed  the  note,  —  which  is  the  one  credited  to  him  by  the 
plaintiffs  as  above  stated,  —  and  agreed  to  pay  the  costs  as  above 
stated ;  and  the  plaintiffs  then  executed  and  delivered  to  him  a  receipt 
in  these  words :  ^^  Received  of  Peter  Hawkins  thirty  dollars  by  note 
given  per  this  date  in  full  to  settle  all  book  accounts  up  to  this  date ; " 
and  the  suit,  as  well  as  the  subject-matter  of  the  suit.,  was  considered 
settled  by  the  parties.  The  defendant  never  paid  any  portion  of  the 
costs,  but  paid  part  of  the  note,  and  for  the  reason  that  the  defendant 
had  not  paid  the  costs  the  plaintiffs  refused  to  discontinue  the  suit. 
The  county  court,  February  Adjourned  Term,  1851,  Poland,  J.,  presid- 
ing, accepted  the  report  and  rendered  judgment  for  the  defendant. 
Exceptions  by  plaintiffs. 

O.  W,  Stone  and  J*  McLean^  for  plaintiffs. 

T.  Howard^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  There  is  perhaps  no  subject  connected  with  the  law 
upon  which  there  has  been  more  discussion  than  that  of  accord  and 

^  Compare  Evans  v,  Powis,  1  Ex.  601. 
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satisfaction,  or  npon  which  there  is  more  want  of  agreement  But  we 
think  it  must  be  regarded  as  fully  settled  that  an  agreement  upon  suffi- 
cient consideration,  fully  executed,  so  as  to  have  operated,  in  the  minds 
of  the  parties,  as  a  full  satisfaction  and  settlement  of  a  pre-existing 
contract  or  account  between  the  parties,  is  to  be  regarded  as  a  valid 
settlement,  whether  the  new  contract  be  ever  paid  or  not,  and  that  the 
party  is  bound  to  sue  upon  the  new  contract,  if  such  were  the  agree- 
ment of  the  parties.  This  is  certainly  the  common  understanding  of 
the  matter.  It  is  reasonable,  and  we  think  it  is  in  accordance  with  the 
strictest  principles  of  technical  law. 

1.  There  is  no  want  of  consideration  in  any  such  case  where  one  con- 
tract is  substituted  for  another,  and  especially  so  where  the  amount  due 
upon  the  former  contract  or  account  is  matter  of  dispute.  The  liqui- 
dating a  disputed  claim  is  always  a  sufficient  consideration  for  a  new 
promise.     Holcomb  v.  Stimpson,  8  Vt.  141. 

2.  The  accord  is  sufficiently  executed,  when  all  is  done,  which  the 
part}*  agrees  to  accept  in  satisfaction  of  the  pre-existing  obligation. 
This  is  ordinarily  a  matter  of  intention,  and  should  be  evidenced  by 
some  express  agreement  to  that  effect,  or  by  some  unequivocal  act  evi- 
dencing such  a  purpose.  This  may  be  done  by  surrender  of  the  former 
aecorities,  by  release  or  receipt  in  full,  or  in  any  other  mode.  All  that 
is  requisite  is  that  the  debtor  should  have  executed  the  new  contract  to 
that  point  whence  it  was  to  operate  as  satisfaction  of  the  pre-existing 
liability  in  the  present  tense.  That  is  shown  in  the  present  case  by 
executing  a  receipt  in  full,  the  same  as  if  the  old  contract  had  been 
upon  note  or  bill  and  the  papers  had  been  surrendered. 

3.  In  every  case  where  one  security  or  contract  is  agreed  to  be  re- 
ceived in  lieu  of  another,  whether  the  substituted  contract  be  of  the 
same  or  a  higher  grade,  the  action,  in  case  of  failure  to  perform,  must 
be  upon  the  substituted  contract.  And  in  the  present  case,  as  it  is  ob- 
vious to  us  that  the  plaintiffs  agreed  to  accept  the  note  and  the  defend- 
ant's promise  to  pay  the  cH>sts  in  full  satisfaction,  and  in  the  place  of 
the  former  liability,  the  defendant  remained  liable  only  upon  the  new 
contract. 

4.  In  all  cases  where  the  party  intends  to  retain  his  former  remedy 
he  will  neither  surrender  nor  release  it ;  and  whether  the  party  shall  be 
permitted  to  sue  npon  his  original  contract  is  matter  of  intention  always, 
unless  the  new  contract  be  of  a  higher  grade  of  contract,  in  which  case 
it  will  always  merge  the  former  contract,  notwithstanding  the  agree- 
ment of  the  debtor  to  still  remain  liable  upon  the  original  contract. 

5.  In  every  case  of  a  valid  contract,  npon  sufficient  consideration,  to 
discharge  a  former  contract  in  some  new  mode,  the  new  contract  super- 
sedes the  remed}'  for  the  time,  until  there  has  been  a  failure ;  and  then 
the  creditor  may  always,  if  he  chooses,  sue  npon  the  new  contract 
This  is  certainly  the  inclination  of  the  more  modem  cases. 

We  think  the  Judgment  must  be  affirmed.^ 

^  The  powibility  of  the  execatorj  accord  being  itself  scoepted  m  Mtiifaction  it 
now  geDendly  recogDized. 

ETaiis  9.  Powii,  1  Ex  601 ;  Bnttigieg  v.  Booker,  9  C.  B.  6S9 ;  Edwards  v.  Handier, 
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OTTO  EROMER  v.  ANTON  HEIM. 

Nkw  Yobk  Coubt  of  Appeals,  Dbcbmbeb  5,  1878  —  jAiiirABT 

21,  1879. 

[RepwrUd  in  75  New  York,  574.] 

Appeal  from  order  of  the  General  Term  of  the  Saperior  Court  of 
the  city  of  New  York,  affirming  an  order  of  Special  Term  denying  a 
motion  on  the  part  of  defendant  to  set  aside  an  execution  issued  upon 
Judgment  herein,  and  to  have  the  judgment  satisfied  of  record. 

On  June  24,  1876,  the  plaintiff  obtained  a  judgment  herein  for 
$4,334.08.  On  July  26,  1876,  and  pending  a  stay  of  execution,  plain- 
tifif  8  attorney  executed  and  delivered  to  defendant  a  written  stipulation, 
in  and  by  which  plaintiff  agreed  to  accept  in  settlement  of  the  judgment, 
if  paid  within  a  year,  $3,000  in  cash  and  an  assignment  of  defendant's 
Interest  in  a  certain  patent  right  and  of  the  assets  of  snch  patent 
business,  or  to  accept  $1,000  in  cash,  $250  down  and  the  balance  in 
instalments,  and  merchandise  to  be  delivered  in  amounts  stated,  suf- 
ficient, with  the  cash  payments,  to  reduce  the  judgment  to  $1,000, 
and  an  assignment  of  said  patent  interests.  Defendant  paid  the  $250 
down,  and  made  the  other  cash  payments  and  deliveries  of  merchan- 
dise, as  specified  in  the  sedbnd  alternative  of  the  stipulation,  until  the 
Judgment  was  reduced  to  less  than  $1,000,  all  of  which  payments  were 
received  by  plaintiff  without  objection.  Defendant  then  executed  and 
tendered  to  plaintiff  an  assignment  of  the  patent  interests  as  required, 
which  plaintiff  declined  to  accept,  but  issued  an  execution  to  collect  the 
balance  of  the  judgment 

2>.  M.  Porter^  for  appellant 

J,  W.  Feeter^  for  respondent 

Andrews,  J.  *^  Accord/'  says  Sir  Wm.  Blackstone,  '*  is  a  satisfao- 
tion  agreed  upon  between  the  party  injurying  and  the  party  injured ; 
which,  when  performed,  is  a  bar  to  all  actions  upon  this  account.** 
8  Bl.  Com.  15.  An  accord  executory  without  performance  accepted 
is  no  bar ;  and  tender  of  performance  is  insufficient.  Bac.  Abr.  tit. 
Accord  and  Satisfaction,  C.  So  also  accord  with  part  execution  can- 
not be  pleaded  in  satisfaction.  The  accord  must  be  completely  exe- 
cuted, to  sustain  a  plea  of  accord  and  satisfaction.    Bac.  Abr.  Accord 

1  C.  P.  D.  Ill,  119;  Acker  v.  Bender,  33  Ala.  280;  Smith  v.  Elrod,  188  Ala.  869; 
Heath  v.  VaDghn,  11  Col.  App.  384  ;  Warren  t;.  Skinner,  20  Conn.  356;  Goodrich  v, 
Stanley,  24  Conn.  613;  Brunswick,  &c  Ry.  Co.  v,  Clem,  80  Ga.  534;  Simmons  v. 
Clark,  56  IlL  96 ;  Hall  v.  Smith,  10  Iowa,  45,  15  Iowa,  584 ;  Whitney  v.  Cook,  53  Miss. 
551 ;  Yazoo,  &&  R.  Co.  v.  Falton,  71  Miss.  385 ;  Worden  v.  Houston,  92  Mo.  App. 
371 ;  Gerhart  Realty  Co.  v.  Northern  Assar.  Co.,  94  Mo.  App.  356;  Frick  r.  Joseph, 
a  N.  Mex.  138 ;  Perdew  v.  Tillma,  62  Neb.  865  ;  Morehouse  v.  Second  Nat.  Bank,  98 
N.  Y.  503  ;  Nassoiy  v.  Tomlinson,  148  N.  Y.  326 ;  Spier  v.  Hyde,  78  N.  Y.  App.  Dir. 
151.  Compare  Campbell  r.  Hurd,  74  Hun,  235 ;  Wentz  t;.  Meyersohn,  59  N.  Y.  Appb 
Diy.  130;  Hosier  v.  Hnrsh,  151  Pa.  415. 
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Satisfaction,  A;  Cock  v.  HoDe3xharch ,  T.  Ra}'.  203  ;  Allen  v.  Harris, 
1  Ld.  Ray.  122  ;  Ljnn  v.  Bruce,  2  H.  BL  317.  In  Peytoe's  case,  9  Co.  79, 
It  is  said,  ^'  and  eveiy  accord  onght  to  be  full,  perfect,  and  complete ; 
for  if  divers  things  are  to  be  done  and  performed  by  the  accord,  tbe 
performance  of  part  is  not  sufficient,  but  all  ought  to  be  performed." 
The  rule  that  a  promise  to  do  another  thing  is  not  a  satisfaction,  is 
subject  to  the  qualification  that  where  the  parties  agree  that  the  new 
promise  shall  itself  be  a  satisfaction  of  the  prior  debt  or  duty,  and  the 
new  agreement  is  based  upon  a  good  consideration,  and  is  accepted  in 
satisfaction,  then  it  operates  as  such,  and  bars  the  action.  Evans  v. 
Fowls,  1  Ex.  601 ;  Kinsler  v.  Pope,  5  Strob.  126 ;  Pars,  on  Cont  683, 
note. 

An  exception  to  tbe  general  rule  on  this  subject  has  been  allowed 
in  cases  of  composition  deeds,  or  agreements  between  a  debtor  and  his 
creditors ;  and  they  have  been  held,  upon  grounds  peculiar  to  that  class 
of  instruments,  to  bar  an  action  by  a  separate  creditor,  who  had  signed 
the  composition  to  recover  his  debt,  although  the  composition  agree- 
ment was  still  executor}'.  Good  v.  Cheesman,  2  B.  &  Ad.  828; 
Bay  ley  v.  Homan,  3  Bing.  N.  C.  915.  The  doctrine  which  has  some- 
times been  asserted  that  mutual  promises  which  give  a  right  of  action 
may  operate  and  are  good,  as  an  accord  and  satisfaction  of  a  prior 
obligation,  must,  in  this  State,  be  taken  with  the  qualification  that  the 
intent  was  to  accept  the  new  promise,  as  a  satisfaction  of  the  prior 
obligation.  Where  the  performance  of  the  new  promise  was  the  thing 
to  be  received  in  satisfaction,  then,  until  performance,  there  is  not  com- 
plete accord;  and  the  original  obligation  remains  in  force.  Kusseli 
V.  Lytle,  6  Wend.  890 ;  Daniels  v.  Halenbeck,  19  id.  408 ;  Hawley  v. 
Foote,  id.  616 ;  The  Brooklyn  Bank  v.  DeGrauw,  23  id.  842 ;  Tilton  v. 
Alcott,  16  Barb.  598. 

Applying  the  well  settled  principles  governing  the  subject  of  accords 
to  this  case,  the  claim  that  the  plaintiflTs  judgment  is  satisfied  cannot 
be  maintained.  There  is  no  ground  to  infer  that  the  agreement  of  July 
26,  1876,  was  intended  by  the  parties  to  be  or  was  accepted  as  a  sub- 
stitute for  or  satisfaction  of  the  plaintiff's  judgment.  It  was,  in  effect, 
a  proposition  on  the  part  of  the  plaintiff,  in  the  alternative,  to  accept 
$8,000  in  cash,  if  paid  within  one  3'ear,  and  the  assignment  of  the 
patent  and  avails  of  the  patent  business,  in  full  of  the  judgment  of 
$4,334.08,  or  to  accept  $1,000  in  cash,  in  instalments,  and  the  balance 
in  merchandise,  until  the  judgment  should  be  reduced  to  $1 ,000 ;  and 
for  that  balance  to  accept  the  assignment  of  the  patent  interests. 

The  defendant  had  the  electioti  between  the  alternatives  presented 
by  the  plaintiff.  He  elected  the  latter,  and  paid  the  $1,000,  and  sup- 
plied the  merchandise,  until  the  debt  was  reduced  to  $1,000,  and  then 
tendered  the  assignment  of  the  patent  interests,  which  the  plaintiff 

reAised  to  accept 

The  judgment  clearly  was  to  remain  in  force  until  the  satisfaction 
under  the  new  agreement  was  complete.    It  is  the  case  of  an  accord 
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partly  executed.  So  far  as  the  plaintiff  accepted  performance,  his 
claim  was  extinguished.  So  far  as  it  was  unexecuted,  the  judgment 
remained  in  full  force ;  and  however  indefensible  in  morals  it  may  be 
for  the  plaintiff  to  refuse  to  abide  by  the  agreement  in  respect  to  the 
patent  interests,  he  was  under  no  legal  obligation  to  accept  the  assign- 
ment tendered ;  and  he  had  the  legal  right  to  enforce  the  judgment  for 
the  balance  remaining  unpaid.^ 

It  is  clear  that  the  right  to  supply  the  merchandise  was  for  the 
benefit  of  the  defendant.  The  plaintiff  gave  him  the  option  to  pay 
$3,000  in  cash,  and  assign  the  patent  interests,  or  to  pay  $8,384.08  in 
merchandise  and  assign  the  patent  interests.  The  merchandise  was 
to  be  Aimished  on  '^  as  favorable  terms  as  would  be  allowed  by  Hoyt 
&  Ck>.,  or  New  York  rates  for  cash  sales."  It  gave  the  plaintiff  no 
benefit  beyond  what  he  would  derive  by  any  purchase  in  the  open 
market  of  the  same  kind  of  goods.  It  is  quite  clear  that  the  defendant 
preferred  to  pay  $3,334.08  in  merchandise  to  paying  $3,000  in  cash. 

We  think  that  no  distinction  arises  upon  the  circumstances  to  take 
the  case  out  of  the  general  rule,  that  an  unexecuted  accord  cannot  be 
treated  as  a  satisfaction. 

The  order  should  be  affirmed. 

All  concur.  Order  affirmed. 


HENRY  HUNT  v.  WILLIAM  BROWN. 

BuFBBMB  Judicial  Court  of  Massachusbtts,  Jaituabt  13^- 

March  2,  1888. 

[Reported  in  146  MassachueetU,  253.] 

Houcxs,  J.  The  plaintiff  made  three  notes  to  Russell,  the  defend- 
ant's intestate.  Afterwards,  according  to  tlie  plaintiff's  evidence  in 
the  present  case,  Russell  promised  that,  if  the  plaintiff  would  assent  to 
a  compromise^  by  the  executors  of  the  plaintiff's  father's  will,  of  a 

1  Shepherd  v.  Lewis,  T.  Jonee,  6 ;  Lyon  v.  Brace,  2  H.  Bl.  317 ;  Carter  v.  Wormald, 
1  Ex.  SI ;  Gabriel  v.  Dresser,  15  C.  B.  622 ;  Hamphrejs  v.  Third  Nat.  Bank,  75  Fed. 
Bep.  852,  S59;  Long  v.  Scanlan,  105  Ga.  424 ;  Woodralf  v.  Dobbins,  7  Blackf.  582 ; 
Deweese  v.  Cheek,  35  Ind.  514 ;  Yonng  v,  Jones,  64  Me.  563 ;  White  v.  Gray,  68  Me. 
579 ;  Clifton  v.  Litchfield,  106  Mass.  34 ;  Hayes  v,  Allen,  160  Mass.  34 ;  Prest  v.  Cole, 
183  Mass.  283 ;  Hoxsie  v.  Empire  Lnmber  Co.,  41  Minn.  548,  549 ;  Clarke  v.  Dins- 
more,  5  N.  H.  136;  Rochester  v.  Whitehonse,  15  N.  H.  468;  Kidder  o.  Kidder,  53  N. 
H.  561 ;  Gowing  v.  Thomas,  67  N.  H.  399  ;  Russell  p.  Lytle,  6  Wend.  390 ;  Brookljm 
Bank  v.  De  Granw,  23  Wend.  342 ;  Tilton  v.  Alcott,  16  Barb.  598;  Heara  v.  Kiehl, 
88  Pa.  147;  Blackbnra  v.  Ormsbj,  41  Pa.  97  ;  Hosier  v.  Harsh,  151  Pa.  415 ;  CUirke 
V.  Hawkins,  5  R.  L  219 ;  Carpenter  v.  Chicago,  ftc.  Ry.  Co.,  7  S.  Dak.  594 ;  Gleason  o. 
Allen,  27  Vt.  364,  ace. 

Bradley  v.  Gregory,  2  Camp.  383 ;  Very  v.  Lery,  13  How.  345 ;  Latapee  v.  Pecho- 
lier,  2  Wash.  C.  C.  180 ;  Whitsett  v.  Clayton,  5  CoL  476 ;  Jennees  v.  Lane,  26  Me. 
475  (oTerrnled) ;  Heirn  v.  Carron,  19  Miss.  361 ;  Coit  v,  Houston,  3  Johns.  Cas.  243 
(oTerrnled) ;  Bradahaw  v,  Daria,  IS  Tex.  836 ;  Johnson  v.  Portwood,  89  Tex.  285, 289, 
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daim  in  their  hands  against  third  persons,  by  which  oomptomise  the 
plaintiffs  share  of  his  father's  estate  would  be  diminished,  Rossell 
would  accept  in  full  settlement  of  the  balance  doe  upon  the  notes  what- 
ever percentage  the  executors  should  take  in  settlement  of  their  claim. 
The  executors  then  settled  the  claim  for  sixty-two  per  cent  of  the 
amount,  with  the  plaintiff's  assent  Then  Russell  died,  and  suit  was 
brought  by  his  administrator,  the  present  defendant,  upon  the  notes, 
against  the  present  plaintiff.  The  latter  pleaded  a  general  denial  and 
payment,  and  afterwards  made  an  offer  of  Judgment  for  the  ftill  amount 
of  the  notes,  interest,  and  costs,  which  was  accepted,  and  the  sum  was 
paid.  The  present  suit  is  upon  Russell's  alleged  agreement  The  de- 
fendant asked  a  ruling  that  the  agreement  was  without  consideration, 
and  also  that  the  judgment  in  the  former  case  was  a  bar.  Both  rulings 
were  refused,  and  he  excepts. 

1.  It  is  Tery  plain  that  the  jury  were  warranted  in  finding  that  the 
plaintiff's  assent  to  the  compromise  was  dealt  with  by  the  parties  as 
a  consideration,  that  is,  as  the  conventional  inducement  of  Russell's 
promise,  and  not  merely  as  a  condition  precedent,  and  that  if  it  was  so 
dealt  with  it  was  snflScient.  Evidence  or  even  an  admission  that  the 
compromise  was  for  the  plaintiff's  advantage  would  not  alter  the  case. 
In  determining  whether  or  not  an  act  was  dealt  with  by  the  parties  to 
an  oral  agreement  as  a  consideration,  the  fact  that  its  consequences 
were  seen  to  be  advantageous  to  the  actor  may  be  important;  but  on 
the  question  of  suflSciency  alone,  it  is  enough  that  the  immediate  effect 
of  the  act  is  an  abandonment  of  an  actual  or  supposed  right,  whatever 
the  balance  of  advantages  may  be  in  the  long  run.  It  is  hard  to  imag- 
ine any  change  of  position,  not  made  in  pursuance  of  a  previous  duty, 
which  may  not  be  sufficient  as  a  consideration,  or  which  is  not  a  detri- 
ment in  a  legal  sense. 

2.  If  Russell  had  received  the  sixty-two  per  cent  as  agreed,  and  the 
snit  had  been  brought  for  the  residue,  the  question  would  arise  whether 
the  acceptance  of  less  than  the  sum  due,  upon  a  collateral  considera- 
tion, could  be  distinguished  fh>m  an  acceptance  of  less,  before  the 
notes  fell  due,  or,  like  that,  constituted  an  accord  and  satisfaction; 
Bowker  v.  Childs,  8  Allen,  434,  436 ;  and  if  it  was  technically  a  satis- 
faction, whether,  like  a  payment  (Fuller  v.  Shattuck,  13  Gray,  70),  it 
must  not  have  been  pleaded  in  the  suit  upon  the  notes  if  it  was  to  be 
relied  on  at  all,  or  whether  there  remained  any  contract  unexecuted  by 
the  party  satisfied  which  he  would  break  if  he  afterwards  brought  suit 
But  Russell  did  not  accept  the  sixt3'-two  per  cent;  so  that  the  only 
question  is  whether  his  agreement  in  any  other  way  extinguished  the 
notes  in  whole  or  in  part,  since  in  that  case  the  judgment  might  be  a 
bar. 

The  agreement  was  not  itself  a  satisfaction.  It  was  not  a  new  con- 
tract substituted  for  the  notes,  and  entitling  the  plaintiff  to  demand 
their  surrender.  Neither  could  it  operate  as  a  release  of  thirty-eight 
per  cent  of  the  notes,  when  the  percentage  was  fixed  by  the  oompro- 
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inise  referred  to.  Language  sometimes  has  been  used  which  suggests 
that  an  agreement  for  a  suflScient  consideration  might  take  effect  by 
way  of  release,  although  not  under  seal.  Goodnow  r.  Smith,  18  Pick. 
414,  416 ;  Petty  v.  Allen,  134  Mass.  265,  267 ;  Taylor  v.  Manners, 
L.  R.  1  Ch.  48.  But  the  common  law  knows  no  such  release.  Shaw  v, 
Pratt,  22  Pick.  305,  308.  The  consideration  of  the  notes  being  exe- 
cuted, the  agreement  could  operate  only  by  way  of  accord  and  satisfac- 
tion. See  Cumber  v.  Wane,  1  Smith's  Lead.  Cas.  (8th  Am.  ed.)  638 
and  notes;  Bragg  v,  Danielson,  141  Mass.  195,  196;  May  v.  King, 
12  Mod.  537,  538.  The  suggestion  which  we  are  considering,  if  stated 
in  technical  form,  would  have  to  be  that  Russell  accepted  the  plaintiff's 
assent  to  the  compromise  which  he  desired,  in  satisfaction  of  thirty- 
eight  per  cent  of  the  notes.  But  this  is  plainly  a  distortion  of  the  evi- 
dence, according  to  which  the  assent  was  accepted,  not  as  partial 
satisfaction  of  a  debt,  but  as  the  consideration  for  a  promise. 

If,  however,  the  Jury  might  have  been  warranted  in  finding  that  the 
agreement,  and  what  was  done  under  it,  had  released  or  satisfied  thirty- 
eight  per  cent,  they  were  warranted  at  least  equally  in  finding  that  it 
was  purely  executory  in  purport  as  well  as  in  form,  viz.  to  accept  a 
percentage  in  satisfaction  when  it  was  paid.  The  court  could  not  rule, 
as  matter  of  law,  that  the  opposite  construction  was  the  true  one,  or 
assume  the  opposite  construction  as  a  foundation  for  its  rulings. 

But  it  may  be  said,  that  the  contract  must  have  been  found  to  em- 
brace the  element  that  Russell  would  not  sue  for  more  than  sixty-two 
per  cent.  And  it  may  be  argued,  that,  if  not  technically  a  release,  it 
ought  to  have  been  available  in  defence  pro  tarUOy  by  way  of  estoppel 
or  otherwise,  in  order  to  avoid  circuity  of  action,  upon  the  same  princi- 
ple that  a  covenant  not  to  sue  is  allowed  to  enure  as  a  release.  The 
answer  is,  that  whether  available  in  this  way  or  not,  whether  or  not 
such  a  defence  would  escape  the  objection  that  in  substance  it  was 
accord  without  satisfaction,  the  plaintiff  was  not  bound  to  use  the 
agreement  in  defence.  For  if,  as  we  have  tried  to  show,  and  as  the 
suggestion  under  consideration  assumes,  RnsselFs  agreement  did  not 
extinguish  the  whole  or  any  part  of  the  notes,  but  left  them  in  fhll 
force,  it  also  necessarily  retained  its  independent  character  as  a  collatr 
eral  contract  See  further  Costello  v.  Gad}*,  102  Mass.  140 ;  Blake 
9.  Blake,  110  Mass.  202.  A  breach  of  it  was  a  substantive  cause  of 
action,  upon  which  the  present  plaintiff  might  bring  his  own  suit  in 
his  own  way,  and  he  was  no  more  bound  to  plead  it  than  he  would 
have  been  bound  to  plead  a  set-off,  fraud,  or  a  breach  of  warranty. 
Smith  ff.  Palmer,  6  Cush.  513,  521 ;  Cobb  v.  Curtiss,  8  Johns.  470. 
See  Burnett  v.  Smith,  4  Gray,  50,  52 ;  Davis  v.  Hedges,  L.  R.  6  Q.  B. 
687. 

When  a  defendant  has  the  choice  of  setting  up  a  matter  in  defence,  or 
of  suing  upon  it  in  another  action,  if  he  chooses  not  to  set  it  up  in  de- 
fence, of  course  the  judgment  in  the  action  against  him  is  no  bar  to  a 
subsequent  suit  by  him.    Smith  v.  Palmer,  tM  supra;  Star   Glass 
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Co.  V.  Morej,  108  Mass.  570,  573;  Davis  v.  Hedges,  ubt  supra. 
Russell's  agreement  was  not  pleaded  in  the  former  action.  Even  if  it 
had  been  executed,  it  would  not  have  been  admissible  under  a  plea 
of  payment.  Ulsch  v.  Muller,  143  Mass.  879;  Grinnell  v.  Spink, 
128  Mass.  25.  The  present  plaintiff,  not  having  set  up  the  agreement, 
and  having  no  other  defence,  very  properly  saved  himself  costs  and  his 
antagonist  delay  by  submitting  at  once  to  the  inevitable  and  offering 
Judgment    See  Rigge  v.  Burbidge,  15  M.  &  W.  598. 

Exceptions  overruled. 


In  Be  HATTON. 
In  Chancsrt,  Jult  25,  1872. 

{Rtparted  in  7  Chancery  AppeaU,  783.] 

Gbohob  Hatton,  on  the  24th  of  March,  1871,  filed  his  petition  for 
liquidation  or  composition  with  his  creditors,  and  at  the  first  meeting 
of  creditors  the  following  resolutions  were  passed :  ^^  1.  That  a  com- 
position of  08.  in  the  pound  shall  be  accepted  in  satisfaction  of  the 
debts  due  to  the  creditors  ft-om  the  said  George  Hatton ;  2.  that  such 
composition  be  payable  as  follows :  28.  6cL  in  the  pound  three  months 
after  registration  of  this  resolution,  and  2«.  6d.  in  the  pound  six 
months  after  registration ; "  which  resolutions  were  duly  confirmed  and 
registered. 

Messrs.  Hodge  &  Co.,  as  creditors  of  Hatton,  assented  to  the  reso- 
lutions, and  received  the  first  instalment  of  £5  18«.  dd.  on  their  debt 
of  £47  108. 

The  second  instalment  became  due  on  the  26th  of  October,  1871, 
but  was  not  paid ;  and  Hatton  now  alleged  that  he  was  unable  to  pay 
it  Hodge  &  Co.  applied  for  payment  and  on  the  80th  of  April,  1872, 
commenced  an  action  in  the  Court  of  Common  Pleas  to  recover  a 
balance  of  £45  Ss. 

Hatton  then  sent  them  an  order  for  £5  ISs.  9d.  as  the  second  instal- 
ment, which  they  refused  to  receive. 

Hatton  then  obtained  from  the  Registrar,  acting  as  Chief  Judge  in 
Bankruptcy,  an  iujunction  restraining  Hodge  &  Co.  from  proceeding 
with  their  action  until  further  order  of  the  court 

Hodge  &  Co.  now  moved,  by  way  of  appeal,  to  discharge  the  order 
granting  the  injunction. 

Mr.  De  Gex,  QC.,  and  Mr.  Bagley^  for  the  Appellants. 

Mr.  Robertson  Gfriffiths^  for  Hatton. 

Sir  W.  M.  James,  L.  J.  I  think  that  we  are  bound  b}-  the  decision  of 
the  Court  of  Common  Pleas  in  Edwards  v.  Coombe,  Law  Rep.  7  C.  P.  519. 

We  find,  indeed,  a  decision  in  In  re  Hemingway  ^  which  appears  to 

^  Reported  in  7  Ch.  App.  724,  n. 
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be  conflicting  with  that  decision,  but  there  were  peculiar  circumstances 
in  that  case  which  may  have  had  some  influence  upon  the  mind  of  the 
Chief  Judge.  Here,  however,  the  question  has  resolved  itself  into  the 
simplest  form  possible.  If  the  debt  continues  to  exist  at  common  law, 
and  it  has  been  decided  that  the  debt  does  continue  so  to  exist,  there  is 
nothing  in  this  case  to  induce  us,  as  a  Court  of  Equitj-,  or  a  Court  of 
Bankruptcy,  to  sa}'  that  the  debt  does  not  exist  in  this  court. 

The  act  has  provided  that  a  certain  majority  of  the  creditors  shall 
have  power  to  bind  every  creditor  to  accept  a  composition,  or  some* 
thing  less  than  he  is  entitled  to.  In  this  case  the  creditor  is  to  accept 
5s.  in  the  pound,  payable  by  instalments,  at  three  months  and  six 
months.  It  must  be  conceded  that  if  this  had  been  an  agreement 
with  any  individual  creditor,  that  agreement  could  not  be  pleaded  as 
accord  and  satisfaction  of  the  debt  unless  actual  payment  of  the  Ss, 
tnodo  etformd  could  also  be  pleaded ;  and  I  do  not  see  why  we  are  to 
suppose  any  difference  between  the  two  cases.  It  is  true  that  the  act 
has  given  not  only  power  to  make  binding  resolutions  as  to  the  compo- 
sition, but  power  to  the  creditors  to  enforce  in  bankruptcy  payment  of 
the  composition.  That,  however,  amounts  only  to  a  further  security, 
and  does  not  alter  the  nature  of  the  agreement.  If  the  creditors  had 
intended  to  make  such  an  alteration,  they  might  have  said  sa  The 
resolution  of  the  creditors  might  have  provided  that  giving  promissory 
notes,  with  or  without  sureties,  should  be  accepted  in  dischai^e  of  the 
existing  debts,  and  then  the  execution  of  the  promissory  notes  by  the 
debtor  and  the  sureties  might  be  pleaded  as  accord  and  satisfaction. 

To  give  any  other  interpretation  to  the  act  would  be  to  interfere 
with  the  general  provisions  of  the  act,  and  would  in  fact  interfere  with 
the  ratable  distribution  of  the  assets,  instead  of  having  the  contrary 
effect,  as  had  been  argued.  It  was  said  that  the  debtor  might  then  be 
able  to  pay  half  his  creditors,  and  leave  the  others  unpaid,  but  that  is 
entirely  met  by  the  provision  at  the  end  of  the  126th  section,  enabling 
the  court  under  such  circumstances  to  adjudge  the  debtor  a  bankrupt 
If  the  debtor  applies  great  part  of  his  assets  in  payment  of  some  of 
his  debts,  any  other  creditor,  seeing  that  the  debtor  would  then  not  be 
able  to  pay  him,  can  go  to  the  Court  of  Bankruptcy  and  have  the  debtor 
adjudged  bankrupt,  so  as  to  prevent  that  state  of  things. 

It  appears  to  me  that  the  Court  of  Common  Pleas  has  decided  in 
accordance  with  my  own  view,  that  the  composition  must  be  paid 
pursuant  to  the  agreement,  as  well  as  agreed  to  be  paid,  to  give  the 
debtor  a  valid  defence  to  an  action  at  law ;  nor  is  there  any  defence  or 
any  equity  in  this  couit.  There  may  be  cases  in  which  by  accident, 
and  not  by  default  of  the  debtor,  the  composition  is  not  duly  paid,  and 
then  no  doubt  this  court  would  relieve  the  debtor  from  the  effect  of 
such  an  accident,  and  remove  any  injustice. 

Sir  6.  Mellish,  L.  J.  I  am  of  the  same  opinion.  At  common  law, 
where  a  body  of  creditors  accept  a  composition,  they  may  either  agree 
to  take  the  promises  of  the  debtor  with  or  without  a  surety  in  satisfao- 
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tion  of  the  debts,  or  they  may  agree  that  payment  shall  be  a  condition 
precedent,  and  that  if  the  debtor  pays  the  composition  at  a  certain  time 
and  place,  the  creditors  will  accept  that  composition  in  satisfactioa 
of  their  debts.  It  is  a  question  of  construction  of  the  instrument  of 
arrangement,  and  it  is  not  uncommon  for  the  creditors  to  accept  a 
promise  by  the  debtor  and  a  surety  as  a  satisfaction  of  their  debts. 
But  where  they  agree  to  accept  a  composition,  the  debtor  is  not  dis- 
charged unless  he  pays  the  composition,  for  that  is  the  only  thing  whidi 
compels  him  to  pay  it,  and  that  is  the  only  hold  which  the  creditors 
have  upon  him.  There  is  nothing  in  the  act  to  alter  this  state  of 
things.  There  may  be,  as  in  this  case,  a  simple  composition  whidi  the 
creditors  agree  to  accept  if  paid  to  the  day,  and  there  is  in  my  opinion 
no  reason  why  we  should  construe  these  resolutions  otherwise. 

In  a  similar  case,  as  I  understand  it,  the  Court  of  Common  Pleas  has 
held  that  the  creditor  could  maintain  his  action  for  the  full  amounti 
and  there  is  nothing  to  induce  us  in  this  case  to  restrain  him.  The 
only  excuse  given  by  the  debtor  is  that  he  had  not  money  with  which 
to  pay  this  instalment;  but  that,  under  the  circumstances,  is  not  a 
sufficient  excuse ;  and  it  was  not  until  the  action  was  brought  that  the 
composition  was  tendered. 

The  order  of  the  Registrar  must  be  discharged.  The  creditors  will 
have  their  costs  below,  but  not  of  the  appeal^ 


MITCHELL  AKD  Anoihsb  v.  HAWLET,  dcplsadbd  with  FOOTE 

AND  TAYLOR. 

New  Tork  Supremb  Court,  Mat,  1847. 

[ReporUd  in  4  Dmio,  4U.] 

Debt  on  a  justice's  judgment  on  a  note  signed  by  Foote  as  principal 
and  Hawley  and  Taylor  as  sureties.  The  defendant  Hawley  was  not 
served  with  process  in  the  justice's  court,  and  he  alone  was  served  with 
process  in  the  present  action.  He  proved  as  a  defence  an  agreement 
by  the  plaintiff  with  Taylor,  made  after  the  judgment  in  the  justice's 
court  was  rendered,  but  before  the  time  for  appeal  had  expired,  by 
which  the  defendant  agreed  not  to  issue  execution  against  Taylor, 
or  endeavor  to  collect  the  judgment  from  him,  but  to  look  solely  to  the 
other  defendants,  in  consideration  of  Taylor's  agreement  nbt  to  appeal. 

The  circuit  judge  held  that  this  agreement  constituted  no  defence, 
and  directed  a  verdict  for  the  plaintiff,  to  which  the  defendant's  ooonsel 
excepted.* 

1  See  alBO  Simmonfl  tf.  Oollahui,  75  CaL  SOS ;  Francis  v.  Bening,  69  Oodb.  lOS; 
Pl6ft  V.  Cole,  183  Mm8.  S83. 

*  Th«  ttslemMl  of  facts  has  bean  abbxeTiated. 
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Ni  Hitti  Jim,,  for  the  defendant  Hawley,  moved  for  a  new  trial 
on  a  case. 

2>.  Wright^  for  the  plaintiffs. 

By  the  Court  J  Beabdslbt,  J.  It  was  said  in  James  v.  Henry,  16 
Johns.  288,  ''  That  a  justice's  judgment  was  equivalent,  at  least,  to  a 
specialty ;  and  that  assumpsit  will  not«  therefore,  lie  on  such  a  judg- 
ment" But,  strictly  speaking,  the  judgment  of  a  justice,  in  a  case  of 
which  he  has  jurisdiction,  is  much  more  than  equivalent  to  a  specialty, 
for  that  may  be  impeached  on  various  grounds,  as  fraud  or  illegality. 
Such  a  judgment,  however,  while  unreversed,  is,  for  every  purpose, 
as  conclusive  between  the  parties  as  that  of  the  highest  court  of 
record  in  the  State.  Pease  v.  Howard,  14  Johns.  479 ;  Andrews  v, 
Montgomery,  19  id.  162. 

The  judgment  declared  on  in  this  case,  was  in  the  nature  of  a  debt 
of  record;  and  although  as  to  the  defendant  Hawley,  who  had  not 
been  served  with  process  and  who  did  not  appear  in  the  canse  before 
the  justice,  the  judgment  was  only  evidence  of  the  extent  of  the  de- 
mand after  establishing  his  liability  by  other  evidence,  it  was  as  to 
the  other  defendants,  who  had  been  duly  served  with  process,  abso- 
lutely conclusive.  2  R.  S.  247,  §§  122,  8 ;  p.  251,  §§  141,  2 ;  p.  877, 
§  1  to  5.  So  far,  therefore,  as  respects  the  defendants  Taylor  and 
Foote,  this  judgment  was  equivalent  to  a  debt  of  record ;  and  if,  as  to 
the  defendant  Hawley,  it  should  be  regarded  as  a  security  of  an  in- 
ferior grade,  that  would  not  affect  the  decision  to  be  made  upon  the 
questions  now  before  the  court. 

A  judgment  may  certainly  be  released.  Co.  Lit.  291,  a/  2  Shep. 
Touch,  by  Fteston,  822,  8 ;  Barber  v.  St  Quintin,  12  M.  de  W.  452, 
Parke,  B.  But  a  release  is  always  under  seal,  and  here  was  none. 
Bowley  v.  Stoddard,  7  Johns.  207 ;  Co.  Lit  264.  In  the  present  case 
there  was  nothing  more  than  a  parol  agreement  by  the  plaintiffs, 
founded  on  a  like  engagement  by  the  defendant  Taylor,  that  they 
would  not  take  any  proceedings  on  the  judgment  to  collect  the  same 
of  him,  but  would  look  to  the  other  defendants  alone  for  satisfaction 
thereof.  This  was  in  no  sense  a  release,  nor  was  the  arrangement 
made  between  these  parties  valid,  by  way  of  accord  and  satisfaction. 

It  was  an  accord  only,  for  nothing  was  received  in  satisfaction  of 
the  judgment  Taylor  agreed  not  to  carry  the  case  to  the  common 
pleas  by  appeal,  and  the  plaintiffs  agreed  not  to  enforce  the  judgment 
against  him.  So  far  everything  rested  on  promises,  for  nothing  what- 
ever was  executed  by  either  party.  An  accord  executory  is  in  no  case 
a  bar.  Com.  Dig.  Accord,  B.  1,  B.  4 ;  Yin.  Ab.  Accord,  A. ;  Davis  v. 
Ockham,  Sty.  245 ;  James  v.  David,  5  D.  &  £.  141 ;  Lynn  v,  Bruce, 
2  H.  Black.  317;  Bayley  v.  Homan,  8  Bing.  N.  C.  915;  Allies  t;. 
Probyn,  2  C.  M.  &  R.  408 ;  Daniels  t;.  Hallenbeck,  19  Wend.  408 ; 
Brooklyn  Bank  v.  De  Grauw,  23  id.  342. 

There  is  another  insuperable  difficulty  in  looking  at  this  arrange- 
ment as  an  accord  and  satisfaction ;  for  such  a  plea  can,  in  no  case, 
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be  interposed  as  a  bar  to  an  action  of  debt  founded  on  a  record,  or  on 
a  Judgment  in  the  nature  of  a  record.  "  An  obligation  is  not  made 
void  but  by  a  release ;  for  naiurcUe  est  quidlibei  dUsohe  eo  modo  quo 
ligatur  — *  a  record  bv  a  record,  a  deed  bj  a  deed ;  and  a  parol  promise 
or  agreement  is  dissolved  by  parol,  and  an  act  of  parliament  by  an 
act  of  parliament  This  reason  and  this  rule  of  law  are  always  of 
force  in  the  common  law."  Jenk.  Cent.  p.  70.  And  this  is  strictly 
true  with  a  single  qualification,  that  a  record,  as  well  as  a  specialty, 
may  be  cancelled  by  a  release.  Barber  v.  St  Quintin,  Parke,  B., 
supra;  Broom's  Legal  Max.  407;  Shep.  Touch,  supra;  1  Saund.  PL 
6$  £v.  23 ;  West  v.  Blakeway,  2  Scott's  N.  R.  199 ;  9  Dow,  846,  s.  o. 

The  principle  stated  applies  as  well  to  debte  by  specialty  as  to  debte 
of  record.  But  here  a  distinction  is  to  be  noted,  for  '^  when  a  duty 
doth  accrue  by  the  deed  in  certainty,  tempore  confectionis  seripH^  as 
by  covenant,  bill  or  bond  to  pay  a  sum  of  money,  there  this  certain 
duty  takes  its  essence  and  operation  originally  and  solely  by  the  writ- 
ing ;  and  therefore  it  ought  to  be  avoided  by  a  matter  of  as  high 
nature,  although  that  the  duty  be  merely  in  the  personalty :  but  when 
no  certain  duty  accrues  by  the  deed  but  a  wrong  or  default  subsequent, 
together  with  the  deed,  gives  an  action  to  recover  damages  which  are 
only  in  the  personalty,  for  such  wrong  or  default,  accord  with  satis- 
faction is  a  good  plea.''  Blake's  Case,  6  Rep.  43.  Accord  and  satis- 
faction cannot  discharge  a  specialty,  although  they  will  damages 
arising  from  the  breach  of  a  specialty.  1  Leigh's  N.  P.  694 ;  1  Chit 
PI.  ed.  1837,  521,  c;  Com.  Dig.  Accord,  A.  2,  4;  Bac.  Ab.  Accord 
and  Satisfaction,  B. ;  Vin.  Ab.  Accord,  B. ;  Alden  v.  Blague,  Cro.  Jac. 
99 ;  Neal  v.  Sheaffleld,  id.  254 ;  Kaye  v.  Waghorne,  1  Taunt  428 ; 
Strang  v.  Holmes,  7  Cowen,  224. 

^^  Accord,"  says  Sir  Wm.  Blackstone,  *Ms  a  satisfaction  agreed 
upon  between  the  party  injuring  and  the  party  injured ;  which,  when 
performed,  is  a  bar  to  all  actions  upon  this  account"  3  Com.  15. 
The  bar  resto  on  th^  agreement  and  not  on  the  mere  reception  of 
property,  for  whatever  amount  may  have  been  received,  the  right 
of  action  will  not  be  extinguished,  unless  it  was  agreed  that  the  prop- 
erty should  be  received  in  satisfaction  of  the  injury.  1  Saund.  PI.  & 
Ev.  23  to  26 ;  Bac.  Abr.  Accord  and  Satisfaction ;  3  Steph.  Com.  373; 
1  Ch.  PI.  613;  2  id.  924,  1022,  1031,  1156;  Webb  v.  Weatherby, 
1  Bing.  N.  C.  502 ;  Ridley  v.  Tindall,  7  AdoL  A  El.  134.  But  the 
agreement  thus  to  accept  satisfaction  is  by  parol,  which,  in  ito  nature, 
is  capable  of  discharging  an  obligation  by  record  or  specialty  — 
quodque  dissolvUur  eodem  ligamine  quo  ligatur. 

On  the  same  principle,  payment  of  a  debt  of  record  could  not,  at 
common  law,  be  pleaded  to  an  action  brought  for  the  recovery  of  such 
debt;  1  Ch.  PI.  521 ;  2  id.  996,  a,  note  h. ;  2  Saund.  PL  de  Ev.  712, 
713,  717  ;  or  of  a  debt  by  specialty.  Dyer,  25,  5.  But  it  is  otherwiae 
by  stotute.     2  R.  S.  353,  §§  11,  12,  13;  1  R.  L.  of  1813,  p.  517,  §  5. 

The  judgment  on  which  this  action  was  brought,  not  having  been 
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cancelled  or  impaired  as  to  either  of  the  parties,  by  the  arrangement 
between  the  plaintiffs  and  Taylor,  no  defence  was  shown  on  the  trial, 
and  the  motion  for  a  new  trial  must  de  denied. 

Ifew  trial  denied^ 


STEEDS    AND    ANOTHER    V,    STEEDS    AND    ANOTHEE. 

Ik  the  Queen's  Bench  Division,  Coubt  of  Appeal,  Februart  4,  6, 

1889. 

[Reported  in  22  Queen's  Bench  Divuion,  SS7.] 

The  judgment  of  the  court  (Huddleston,  B.,  and  Wills,  J.)  was  read  by — 

Wills,  J.  The  plaintiffs  in  this  case  sue  for  a  sum  of  money  alleged 
to  be  due  for  principal  and  interest  on  a  bond  made  in  their  favor  by  the 
two  defendants. 

One  of  the  defendants  pleads  that  he  delivered  to  one  of  the  plaintiffs 
certain  stock  and  goods  which  were  given  by  him  and  accepted  by  the 
said  plaintiff  in  satisfaction  and  discharge  of  the  money  due  upon  the 
bond.  The  other  defendant  pleads  that  he  executed  the  bond  as  surety 
and  was  discharged  by  the  transaction  set  up  by  the  first  defendant. 

The  plaintiffs  apply  to  have  this  defence  struck  out,  as  being  no 
answer  to  their  claim.  The  same  question  arises  as  to  both  defendants, 
and  is  shortly  whether  in  respect  of  a  bond  given  by  C.  to  A.  and  B., 
accord  and  satisfaction  made  by  C.  to  A.  after  the  cause  of  action  had 
arisen,  and  accepted  by  A.,  is  an  answer  to  the  claim  of  A.  and  B. 

On  behalf  of  the  plaintiffs  two  objections  are  raised.  1.  That  in 
respect  of  a  specialty  debt,  accord  and  satisfaction  of  the  cause  of 
action  by  the  person  or  persons  liable  is  no  more  an  answer  to  the 
action  in  equity  than  it  is  at  law.  2.  That  even  if  it  would  be  so,  were 
the  bond  made  in  favor  of  A.  alone,  accord  and  satisfaction  with  A.  is 
no  answer  in  equity  to  the  action  by  A.  and  B. 

It  is  clear  that  at  law  accord  and  satisfaction  of  a  debt  due  upon  a 
bond  is  no  bar  to  the  action.  This  is,  however,  purely  the  result  of  a 
technicality  absolutely  devoid  of  any  particle  of  merits  or  Justice,  viz., 
that  a  contract  under  seal  cannot  be  got  rid  of  except  by  performance 
or  by  a  contract  also  under  seal ;  so  that  supposing  it  had  really  been 
the  case  that  in  satisfaction  of  an  overdue  bond  for  £1,000  the  person 
liable  had  given  property  worth  £2,000,  which  had  been  accepted  in 

'  ^  In  BofBnger  v.  Tajes,  120  U.  S.  19S,  205,  Mr.  Jdbtics  Matthsws  in  deliTering 
the  opinion  of  the  conrt,  said :  *'  The  technical  diiBcnltj  that  there  can  be  no  satisfac- 
tion and  discharge  of  a  judgment  or  decree*  except  by  matter  of  record,  Mitchell  v. 
Hawlej,  4  Denio,  414;  s.  o.  47  Am.  Dec.  260,  cannot  be  interposed.  At  common  law 
actnal  payment  of  a  debt  of  record  conld  not  be  pleaded  in  bar  of  an  action  for  the 
xeoDTery  of  the  debt.  This  has  been  changed  by  statute  both  in  England  and  in  this 
country,  and  no  reason  can  be  assigned  why  an  accord  and  satisfaction  should  not 
hare  the  same  effect."  See  also  Re  Freeman,  117  Fed.  Bep.  680,  6S4;  Savage  v, 
Blanchard,  148  Mass.  348 ;  Fowler  v.  Smith,  153  Pa.  639 ;  Black  on  Judgments,  §  976. 

VOL.  II.  — 40 
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discharge  of  liie  obligation,  still  at  law  the  obligee  of  the  bond  might 
recover  his  £1,000  withoat  returning  the  properly. 

One  woald  have  thought  that  if  the  Courts  of  Equity  ever  interfered 
at  all  to  prevent  a  man  (h>m  enforcing  an  unconscientious  and  dishonest 
demand  to  which  there  was  no  answer  at  law,  they  would  peipetually 
restrain  an  action  brought  under  the  circumstances  described.  Mr. 
Wood,  however,  who  is  an  equity  lawyer,  contended  before  us  that 
this  was  a  case  in  which  equity  would  follow  the  law,  and  would  refuse 
to  interfere,  and  he  laid  great  stress  upon  a  case  of  Webb  v.  Hewitt, 
8  K.  de  J.  438,  which  he  said  established  that  proposition.  We  are 
glad  to  say  that  we  are  unable  to  agree  with  him,  and  that  we  think  he 
has  done  injustice  to  a  system  of  which  one  recommendation  has  been 
supposed  to  be  that  it  was,  sometimes  at  all  events,  competent  to  cor- 
rect some  of  the  worst  and  most  odious  technicalities  of  the  common 
law.  The  case  cited  appears  to  us  to  lead  to  the  opposite  conclusion  to 
that  contended  for,  and  we  think  it  perfectly  clear  that  the  ratio  dect- 
dendi  of  the  learned  Vice-Chancellor  was,  that  when  the  plaintiff  hod 
accepted  money's  worth  in  place  of  money  in  discharge  of  the  bond,  the 
debt  in  equity  was  gone  and  there  was  an  end  of  it. 

Upon  the  first  point,  therefore,  we  are  against  Mr.  Wood,  and  have 
no  doubt  that  if  payment  to  one  of  the  plaintiffs  would  have  been  an 
answer,  the  delivery  to  him  and  acceptance  by  him  of  goods  in  satisfac- 
tion of  the  debt  would  be  equally  an  answer. 

But  Mr.  Wood  is,  we  think,  right  in  saying  that,  as  the  defence  is  an 
equitable  one,  it  is  equally  necessary  to  establish  that  payment  by  C, 
the  obligor,  to  A.,  the  latter  being  joint  obligee  with  B.,  would  in  equity 
be  an  answer  to  the  claim  by  A.  and  B.  on  the  bond.  We  cannot  fol- 
low Mr.  Bullen's  argument  that  as  equity  would  treat  the  satisfaction  as 
equivalent  to  payment,  having  got  so  far,  he  is  at  liberty  to  discard  any 
fhrther  reference  to  equity,  and  say  that  as  at  common  law  payment  to 
or  release  by  A.  would  prevent  A.  and  B.  flrom  suing,  he  is  now  in  a 
position  to  treat  A.  as  having  been  paid,  and  say  that  as  this  is  a  com- 
mon law  action  there  is  the  equivalent  to  a  common  law  defence.  If  he 
is  obliged  to  resort  to  equity  for  his  defence,  he  must  take  the  equitable 
principles  applicable  to  the  circumstances  in  their  entirety;  and  we 
must  therefore  inquire  what  is  the  rule  in  equity  with  respect  to  pay- 
ment to  one  of  two  ooobligees  or  co-creditors. 

The  reason  why  the  defence  is  a  good  one  at  law  is  that  the  two 
creditors  are  treated  as  having  a  joint  interest  in  the  debt,  with  its 
incident  of  survivorship,  and  the  satisfaction  to  one  of  the  parties  of 
a  joint  demand  due  to  himself  and  others  puts  an  end  to  the  Joint  de- 
mand, and  he  cannot  afterwards,  by  joining  the  other  parties  with  him 
as  plaintiffs,  recover  the  debt ;  nor  can  a  right  of  action  be  supposed 
to  exist  which,  if  it  existed,  might  survive  to  the  very  person  who  had 
already  received  full  value.     Wallace  v.  Kelsall,  7  M.  &  W.  264. 

In  equity,  however,  it  would  appear  as  if  the  general  rule  with  regard 
to  money  lent  by  two  persons  to  a  third  was  that  they  yf  ill  prima  facie 
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be  regarded  as  tenants  in  common,  and  not  as  joint  tenants,  both  of  the 
debt  and  of  any  security  held  for  it  Petty  v.  Sty  ward,  Eq.  Ca.  Abr. 
290 ;  Rigden  v.  ValUer,  2  Yes.  Sen.  258,  cited  in  the  notes  to  Lake  v. 
Craddock,  1  White  &  Tudor,  5th  ed.  208.  ''  Though  they  take  a  joint 
security,"  says  Lord  Alvanley,  M.  R.,  '^  each  means  to  lend  his  own 
money  and  to  take  back  his  own/'  Morle}'  v.  Bird,  3  Yes.  631.  Where 
a  mortgage  debt  has  been  paid  to  one  of  the  mortgagees,  accordingly, 
it  was  held  that  the  land  was  not  discharged,  and  that  the  concurrence 
of  the  other  mortgagees  was  necessary  to  make  a  good  title.  Matson 
V.  Dennis,  10  Jur.  (n.  s.)  461,  12  W.  R.  926.  This  is  on  the  ground 
that  the  debt  is  held  by  the  two  in  common  and  not  jointly,  and  the 
principle  seems  to  us  equally  applicable  whether  the  debt  is  secured  by 
a  mortgage  or  is  merely  the  subject  of  a  personal  contract.  The  prin- 
cipal right  of  a  mortgagee  is  to  the  money,  the  estate  in  the  land  is  only 
an  accessory  to  that  right 

It  is  obvious,  however,  that  this  proposition  cannot  be  put  higher 
than  a  presumption  capable  of  being  rebutted.  If  the  money,  sup- 
posing it  to  have  been  lent,  were  trust  money,  the  presumption  of  a 
tenancy  in  common  on  the  part  of  the  two  trustees  could  not,  as  it 
seems  to  us,  arise.  Survivorship  is  essential  for  the  purpose  of  trusts, 
and  so  there  may  be  a  variety  of  circumstances  which  may  settle  the 
question  either  one  way  or  the  other.  In  the  present  case  we  do  not 
even  know  whether  the  bond  was  for  money  lent,  or  what  was  the 
groundwork  of  the  obligation,  and  it  is  clear  that  if  the  presumption 
is  that  the  interest  in  this  obligation  belonged  in  equal  portions  in 
severalty  to  the  two  plaintiffs,  the  plaintiff  who  was  settled  with  by  the 
accord  and  satisfaction  has  been  paid  his  half,  at  all  events,  and  it  can- 
not be  recovered  again  in  this  action. 

We  think,  therefore,  that  we  cannot  strike  out  this  defence  as  we  are 
invited  to  do.  It  seems  to  us  that  it  must  be  good  for  a  part  of  the 
claim  at  all  events.  But  we  think  the  statement  of  defence  defec- 
tive, and  that  Mr.  Bullen  ought  to  amend  by  a  further  statement  of  the 
material  facts,  and  our  order  is  that  the  statement  of  defence  be  amended 
accordingly,  and  if  that  be  not  done  within  ten  days,  the  plaintiff  be  at 
liberty  to  sign  judgment  for  half  the  amount  claimed.  We  trust  that 
upon  the  amended  pleading  being  delivered  the  plaintiflk  will,  if  pos- 
sible, meet  it  by  any  necessary  addition  to  or  correction  of  the  facts 
allied,  and  not  repeat  a  motion  of  this  kind,  which  asks  the  court  to 
do  what  is  to  the  last  degree  unsatisfactory,  give  judgment  for  a  defectf 
of  pleading  and  in  ignorance  of  all  the  facts  which  ought  to  be  knowa 
before  the  rights  of  the  paities  are  definitely  adjudicated  upon.  Both 
parties  are  partly  responsible  for  the  present  motion,  and  the  costs  of 
this  appeal  will  be  costs  in  the  cause. 

Order  <ice<>rdingly} 

1  In  Sarage  v.  BUnchard,  148  Maaa.  94S,  Holmaa,  J.,  in  deUTaring  the  opinion  of 
the  court,  aaid :  "  In  formar  days,  pomiblj  a  technical  dlfficolty  might  hare  bean  found 
in  the  role,  that,  although  accord  and  satislaction  is  a  defence  to  a  iDibilitgr  for  damagea, 
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dat  amd  another  v.  mclea  amd  amoiheb. 
Im  thk  Quskk'b  Bench  Division,  Coobt  of  Appeal,  Masch  18,  1889. 

[RepcrUd  in  22  Q^een'8  BencA  Division,  610.] 

Appeal  Arom  the  Judgment  of  Charles,  J.,  at  the  trial  of  the  action 
without  a  Jury. 

The  action  was  brought  to  recover  damages  for  breach  of  contract. 
The  defence  was  that  the  plaintiffs  had  agreed  to  accept  and  had 
accepted  £102  IBs.  6dL,  in  full  satisfaction  of  aU  demands  in  respect 
of  the  breach.  It  appeared  that,  after  the  breach,  the  plaintiffs  made 
a  claim  on  the  defendants  who  thereupon  sent  them  a  check  for  £102 
IBs,  6cf.,  being  less  than  the  amount  claimed,  stating  that  it  was  ^^in 
fhll  of  all  demands,"  and  inclosing  a  receipt  in  that  form  for  signature 
by  the  plaintiflk.  The  plaintiffs  wrote  in  reply  that  they  took  the 
check  on  account,  and  had  placed  it  to  the  defendants'  credit,  at  the 
same  time  inclosing  a  receipt  on  account,  and  asking  for  a  check  for 
the  balance  of  the  claim.  In  answer  to  this  letter  the  defendants 
wrote  stating  that  the  payment  was  made  in  full  of  all  demands,  and 
asking  for  a  receipt  in  fulL  It  was  contended  on  behalf  of  the  defen- 
dants that  the  keeping  of  the  check  by  the  plaintiffs  was  in  law  an 
accord  and  satisfaction  of  the  claim.  Charles  J.,  held  that  there  was 
no  accord  and  satisfaction,  and  gave  Judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Firminger^  for  the  defendants. 

JBo8anquetf  Q.  C,  and  Stubbins^  for  the  plaintiffs. 

Lord  Esbbr.  M.R.  This  was  an  action  to  recover  damages  for  breadi 
of  contract.  The  plaintiffs  were  claiming  a  considerable  sum  as  dam- 
ages, and,  before  action  brought,  the  defendants  sent  them  a  check  for 
£102  IBs.  6df.,  being  less  than  the  amount  claimed,  with  a  form  of  receipt, 
to  be  signed  by  the  plaintiffs,  that  this  sum  was  accepted  in  ftill  satis- 
faction of  the  claim.  The  plaintiffs  kept  the  check  but  refused  to 
accept  it  in  satisfaction,  and  sent  a  receipt  on  account.  It  was  con- 
tended that  the  keeping  of  the  check  so  sent  was,  as  a  matter  of  law, 
an  accord  and  satisfaction  of  the  claim,  and  that  the  plaintiffs  were 

«T«n  on  a  speciality,  a  discharge  of  an  obligation  nnder  seal  or  of  record  to  par  a  defi- 
nite sum  of  money  must  be  of  as  high  a  nature  as  the  obligation.  Blake's  case,  € 
Rep.  43  b,  44  a;  Peploe  v,  Galliers,  4  Moore,  163. 165  ;  Spence  i^.  Healer,  S  Exch.  668; 
Bilej  V.  Rile  J,  Spencer,  114;  Mitchell  v.  Hawley,  4  Denio,  414.  But  this  rule  has 
been  much  broken  in  upon  by  statute,  and  by  decisions  upon  equitable  grounds,  in 
modern  times.  Bond  v.  Cutler,  10  Mass.  419,  421 ;  Farley  v.  Thompson,  15  Mass.  18, 
25;  Sewall  if.  Sparrow,  16  Mass.  24,  27,  and  cases  cited  in  Quincy  v.  Carpenter,  135 
Mass.  102,  104 ;  Ballon  v.  Billings,  136  Mass.  307, 309 ;  Hastings  v.  Lovejoy,  140  Mass. 
261,  265 ;  Herzog  v.  Sawyer,  61  Md.  344;  Weston  v.  Clark,  37  Mo.  568.  572;  Hurl- 
but  V.  Phelps,  30  Conn.  42.  We  have  no  doubt  that  an  indorser  of  a  writ  may  prore 
pajrment,  or  accord  and  satisfaction,  by  parol  evidence,  and  that  satisfaction  before 
Judgment  in  the  ori^nal  suit  is  as  frood  a  bar  as  satisfaction  afterwards." 
See  further  9  Harv.  L.  Rev.  55. 
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bound  either  to  take  it  in  fall  satisfaction  or  to  return  it  The  conten* 
tion,  therefore,  was  that  the  plaintiffs  having  kept  the  check  must  be 
taken  in  law  to  have  accepted  it  in  satisfaction.  Upon  the  other  side 
It  was  contended  that  the  keepinor  of  the  check  could  only  be  evidence 
of  accord  and  satisfaction,  and  that  whether  or  not  it  was  taken  in 
satisfaction  was  a  question  of  fact  to  be  determined  according  to  the 
circumstances  of  the  case.  That  argument  raises  the  question  whether 
the  fact  of  keeping  a  check  sent  in  satisfaction  of  a  claim  for  a  larger 
amount  is  in  law  conclusive  that  there  has  been  an  accord  and  satisfac- 
tion. It  is  said  that  that  inference  of  law  must  be  drawn  even  though 
the  person  receiving  the  check  never  intends  to  take  it  in  satisfaction 
and  says  so  at  the  time  he  receives  it.  All  I  can  BAy  is  that  if  that  is 
a  conclusive  inference  it  would  be  one  contrary  to  the  truth.  I  object 
to  all  such  inferences  of  law.  This  very  question,  however,  came 
before  this  court  in  Miller  v.  Davies.^  In  that  case  the  action  was  upon 
a  solicitor's  bill  of  costs  for  £50,  and  there  was  a  plea  of  acconi  and 
satisfaction.  Before  action  the  defendant  sent  the  plaintiff  a  check 
for  £25,  with  a  letter  stating  that,  in  order  to  put  an  end  to  the  matter, 
he  sent  the  check  for  £25,  on  the  terms  that  the  plaintiff  would  receive 
it  in  settlement.  The  plaintiff  kept  the  check  and  cashed  it,  and  wrote 
to  the  defendant  that  he  declined  to  accept  it  in  settlement  and  that  he 
required  a  check  for  the  balance.  The  defendant  thereupon  wrote  in 
reply  requesting  the  plaintiff  to  return  the  check  if  he  would  not 
accept  it  in  satisfaction.  The  jury  found  that  there  was  no  accord  and 
satisfaction.  It  was  contended  there  as  in  the  present  case  that  the 
fact  of  the  plaintiff  keeping  the  check  was  conclusive  in  law  that  he 
had  taken  it  in  accord  and  satisfaction  of  the  claim,  inasmuch  as  it  had 
been  sent  in  satisfaction  and  the  plaintiff  was  bound  either  to  keep  it 
upon  the  terms  on  which  it  had  been  sent  or  to  return  it.  This  court, 
however,  held  that  the  fact  of  keeping  the  check  was  not  conclusive  in 
law,  that  the  question  was  one  of  fact,  and  that  the  jury  having  found 
that  there  was  no  accord  and  satisfaction  the  court  would  not  interfere. 
That  case  is  clearly  in  point.  The  question,  therefore,  whether  there 
has  been  an  accord  and  satisfaction  is  one  of  fact.  It  was  for  the  judge 
to  decide  whether  the  plaintiffs  agreed  to  take  £102  IBs.  6d.  in  satis* 
faction  of  their  claim.  The  learned  judge  has  found  that  fact  in  favor 
of  the  plaintiffs  and  consequently  this  appeal  must  be  dismissed. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  It  seems  to  me,  as  a 
matter  of  principle  as  well  as  authority,  that  the  question  whether 
there  is  an  accord  and  satisfaction  must  be  one  of  fact  If  a  person 
sends  a  sum  of  money  on  the  terms  that  it  is  to  be  taken,  if  at  all, 
in  satisfaction  of  a  larger  claim ;  and  if  the  money  is  kept,  it  is  a 
question  of  fact  as  to  the  terms  upon  which  it  is  so  kept  Accord  and 
satisfaction  imply  an  agreement  to  take  the  money  in  satisfaction  of  the 
claim  in  respect  of  which  it  is  sent  If  accord  is  a  question  of  agree- 
ment, there  must  be  either  two  minds  agreeing  or  one  of  the  two 

1  Not  reported.    Decided  by  the  Conrt  of  Appeal,  Norember  10, 1879. 
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persons  acting  in  sach  a  way  as  to  induce  the  other  to  think  that  the 
money  is  taken  in  satisfaction  of  the  claim,  and  to  canse  him  to  act 
upon  that  view.  In  either  case  it  is  a  question  of  fact.  Therefore, 
upon  principle,  as  well  as  upon  the  authority  of  the  case  of  Miller  v. 
Davies,  which  has  been  brought  to  our  notice,  the  judgment  of  Charles, 
J.,  must  be  affirmed. 

Fbt,  L.  J.  I  also  agree  that  the  case  of  Miller  v.  DaTies  is  oondu- 
siye  upon  the  point  of  law. 

Appeal  dismissed^ 


SAMUEL  F.  HULL  v.  H.  A.  JOHNSON  A  CO. 

Rhodb  Island  Supreme  Court,  April  25,  1900. 

[ReparUd  in  2S  Rhode  Idand,  66.] 

Stdiess,  J.  The  plaintiff  did  work  for  the  defendants  as  a  carrier, 
for  which  a  balance  of  $58.48  was  due.  In  the  course  of  his  service, 
in  1895,  the  defendants  sent  him  a  lease  of  an  oven,  with  instructions 
to  take  it  from  the  lessee.  By  the  agreed  statement  of  facts  it  appears 
that  he  lost  possession  of  the  lease,  and  thereupon  the  defendants  claimed 
that  he  was  liable  to  them  for  its  value,  fifty  dollars.  The  plaintiff 
denied  his  liability',  and  the  matter  rested  until  their  settlement  in 
August^  1898,  when  the  above  balance  was  due  on  the  plaintiff's  ac- 
count. In  settlement  of  this  balance  the  defendants  sent  a  check  for 
$8.48  to  the  plaintiff  and  a  receipt  for  the  $50,  both  under  cover  of  a 
letter  in  which  the  defendants  said :  **  We  hereby  tender  our  check  for 
the  balance  due  on  your  account,  which  we  trust  will  be  satisfactory." 
On  the  back  of  the  check  these  words  were  stamped :  **'  Good  only  if 
when  properly  endorsed  in  full  of  all  demands  to  date  against  H.  A. 
Johnson  A  Co."  The  plaintiff  took  the  check,  struck  out  these  words, 
deposited  it  on  his  account,  and  it  was  paid,  through  clearing,  six  days 
later,  at  the  National  Eagle  Bank  in  Boston,  on  which  it  was  drawn. 
On  that  sixth  day  the  plaintiff  returned  the  receipt  for  ^*  loss  of  lease,'' 
and  notified  the  defendants  that  he  did  not  recognize  his  liability,  and 
credited  them  with  the  $8.48  on  account.  On  these  facts  the  defendants 
claim  an  accord  and  satisfaction. 

A  tender  upon  a  condition  is  not  good  as  a  tender,  and  payment  of  a 
less  sum  than  is  due  on  an  undisputed  claim,  even  though  it  be  offered 
in  fill]  settlement,  does  not  bar  a  recovery  for  the  balance.  So  far  the 
parties  to  this  suit  agree  ;  but  the  sum  tendered  having  been  accepted, 
and  the  amount  due  being  in  dispute,  the  question  arises  whether,  under 
these  facts,  the  parties  made  a  settlement. 

Upon  this  question  the  great  weight  of  authority  is  in  the  affirmative. 
The  law  favors  the  settlement  of  controversies,  and  so  holds  that  an 
offer  of  money  made  and  accepted  on  that  condition  binds  both  parties. 
The  rule  had  its  origin  in  cases  of  unliquidated  claims  where  the  settle- 
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meat  was  in  the  nature  of  a  compromise ;  but  it  has  been  extended  to 
all  cases  of  dispute  where  an  offer  of  settlement  has  been  made  and  an 
acceptance  signified  by  taking  the  money  so  offered.  The  law  leaves 
the  parties  where  their  acts  have  put  them.  The  principle  on  which  the 
rule  is  founded  is  that  one  who  takes  money  offered  on  condition  there- 
by accepts  the  condition,  and  in  the  absence  of  fraud  or  other  excuse 
he  is  bound  by  his  act.  In  this  case,  although  the  notice  stamped  on 
the  back  of  the  check  is  somewhat  vague,  we  think  it  clearly  means, 
and  must  have  been  understood  to  mean,  that  the  check  was  good  only 
if  it  was  accepted  in  full  of  all  demands  against  the  defendants.  The 
plaintiff,  therefore,  received  it  coupled  with  the  condition.  Cases  upon 
this  subject  are  fully  stated  in  an  exhaustive  note  to  Fuller  v,  Kemp,  in 
20  L.  R.  A.  785,  and  need  not  be  repeated.  We  will  refer  only  to  a 
few  recent  cases  which  bear  upon  the  questions  arising  under  the 
peculiar  facts  of  this  case. 

The  first  is  whether  the  plaintiff's  erasure  of  the  condition  on  the 
check  was  enough  to  show  that  he  did  not  agree  to  it,  and  hence  that 
he  has  not  assented  to  an  accord  and  satisfaction.  Numerous  cases 
hold  that  it  is  the  acceptance  of  the  money,  and  not  one's  statement  at 
the  time,  which  binds  him.  But,  however  this  may  be,  the  erasure  on  the 
check  was  not  made  in  the  presence  of  the  defendants,  and  could  not 
have  been  known  to  them  until  the  check  had  reached  their  bank  and 
had  been  paid.  The  plaintiff  gave  them  no  notice  of  his  rejection  of 
their  offer,  but  took  their  money.  He  cannot  by  his  own  act,  unknown 
to  them,  change  his  relation  to  the  transaction.  If  he  had  taken  the 
money  in  their  presence  upon  the  same  condition,  but  had  said  to  a  third 
party,  without  their  knowledge,  that  he  would  not  accept  it  in  full  pa}'- 
ment,  the  case  would  not  have  been  essentially  different.  And  yet  in  such 
a  case  it  is  evident  that  he  would  be  held  to  have  accepted  the  condition. 

In  Logan  V.  Davidson,  45  N.  Y.  Supp.  961,^  a  defendant  sent  a 
check  in  full  settlement,  and  the  next  dav,  probably  the  da}*  of  its  re- 
ceipt, the  plaintiff  wi*ote  that  he  credited  it  on  account  and  declined  to 
accept  it  as  a  final  payment  But  the  court  held  that  the  acceptance  of 
the  money  operated  as  a  satisfaction  of  the  claim,  and  thus  constituted 
a  complete  accord  and  satisfaction ;  that  the  plaintiff  could  not  accept 
the  money,  disregarding  the  condition,  and  impose  a  new  condition 
upon  the  defendant  which  destroyed  the  one  on  which  the  payment  was 
tendered. 

The  same  decision  was  made,  upon  similiar  facts,  in  Ostrander  v. 
Scott,  161  111.  339  ;  McDaniels  v.  Rutland,  29  Vt.  230;  Looby  v.  West 
Troy,  31  N.  Y.  Sup.  Ct.  (24  Hun)  78 ;  Reynolds  v.  Empire  Co.,  92 
N.  Y.  Sup.  Ct.  (85  Hun)  470;  and  Potter  v.  Douglass,  44  Conn.  541. 
See  also  Bull  v.  Bull,  43  Conn.  455,  and  Perkins  v.  Hadley,  49  Mo. 
App.  556.' 

1  AiBrmed  on  appeal,  162  N.  Y.  624. 

'  Besides  the  decisions  cited  hy  the  court,  and  cases  collected  in  the  note  referred 
to  above,  see,  in  accord  with  the  principal  case,  Hamilton  v,  Stewart,  lOS  Ga.  472, 
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The  second  question  is  whether  in  this  case  the  plaiotiflTs  claim  can 
properly  be  regarded  as  disputed,  since  his  bill  is  admitted  and  the  de- 
fendants' claim  is  distinct  from  it,  by  way  of  recoupment  for  injury 
arising  from  the  plaiutilTs  service.  It  is  true  that  there  is  a  technical 
difference  between  such  a  case  and  one  of  a  controversy  as  to  the 
amount  due,  but  the  principle  which  governs  them  is  the  same.  What- 
ever may  be  the  ground  of  the  dispute,  the  fact  remains  that  there  is 
one.  In  order  to  settle  the  controversy  the  defendant  offers  to  pay  a 
certain  sum  on  that  condition,  and  the  acceptance  of  the  money  so 
offered  is  as  much  an  acceptance  of  the  condition  in  one  case  as  in  the 
other.  Such  was  the  decision  in  Conn.  River  Co.  v.  Brown,  68  Yt.  239, 
where  the  defendant's  claim  was  based  upon  a  poor  quality  of  lumber 
delivered  and  damage  arising  fix>m  failure  to  deliver  it  within  the  time 
agreed;  also  in  Tanner  v.  Merrill,  108  Mich.  58,  where  the  question  in 
dispute  was  the  right  of  the  defendant  to  deduct  the  transportation  of 
the  plaintiff  to  and  from  his  place  of  business.  We  are  of  opinion  that 
the  plaintiff's  acceptance  of  the  money  offered  in  settlement  amounted 
to  an  accord  and  satisfaction  and  precludes  him  from  maintaining  an 
action  for  the  balance  which  he  claims  to  be  due. 

Case  remitted  to  District  Court  with  direction  to  enter  Judgment  for 
the  defendant  for  costs. 


FRANK  L.   JACKSON,  Plaimtifp  in  Error,  v.  THE   PENN- 
SYLVANIA RAILROAD  COMPANY,  Dkfbmdant  in  Error. 

New  Jrrsrt  Court  or  Errors  and  Appeals,  November  28,  1900 — 

April  29,  1901. 

[Repwied  in  66  New  Jeney  Law,  819.] 

Adams,  J.  The  plaintiff,  a  driver  employed  by  the  Adams  Express 
Company,  was   injured   on  October  18,   1899,    at  the  Pennsylvania 

476;  Lapp  v.  Smith,  183  HI.  179;  Biiig:ham  r.  Browning,  197  IlL  18S;  BCichigaa 
Leather  Co.  v.  Foyer,  104  111.  App.  S68;  Talbott  v.  English,  156  Ind.  299,  313;  Ander- 
son V.  Standard  Granite  Co.,  92  Me.  429,  432 ;  Fremont  Fonndrj  Co.  v.  Norton,  92 
N.  W.  Rep.  (Neb.)  1058,  1060;  Nassoiy  v.  Tomlinnon,  148  N.  Y.  326;  Lewineon  v. 
Montaak  Theatie  Co.,  60  N.  Y.  App.  Dir.  572;  Whitaker  v,  Eilenberg,  70  N.  Y. 
App.  Div.  489;  Petit  v.  Woodlief,  115  N.  C.  120;  Connecticut  River  Lumber  Co.  v. 
Brown,  68  Vt.  239.  See  also  Hutton  v.  Stoddart,  83  Ind.  539 ;  PoUman  Coal  Co.  v. 
St.  Ix)ai8, 145  Mo.  651 ;  McCormick  v.  St.  Louis,  166  Mo.  315,  335.  Contrary  deci- 
sions are  Louisville,  &c.  Ry.  Co.  v.  Helme,  22  Ky.  L.  Rep.  964 ;  Rosenfteld  v.  Foitier, 
94  Mich.  29.  See  also  Mortlock  v.  Williams,  76  Mich.  568 ;  Kranser  v,  McCurdy,  174 
Pa.  174 ;  Rapp  v.  Giddings,  4  S.  Dak.  492.  As  to  the  necessity  of  an  explicit  state- 
ment that  the  check  sent  is  intended  as  full  payment,  compare  Fremont  Foundry 
Co.  V.  Norton,  92  N.  W.  (Neb.)  1058;  Whitaker  v.  Eilenberg,  70  N.  Y.  App.  Div. 
489;  Amer  v.  Folk,  28  N.  Y.  Misc.  508;  Van  Dyke  v.  Wilder,  66  Vt.  583. 

If  the  debt  is  liquidated  the  acceptance  of  a  check,  though  stated  to  be  giren  as 
full  payment,  will  not  operate  as  a  complete  discharge.  Talbott  v,  English,  156  Ind. 
999,  313;  Specialty  Glass  Co.  v.  Daley,  172  Mass.  460;  Fremont  Foundry  Co.  v.  Nor> 
ton,  92  N.  W.  Rep.  (Neb.)  1058,  1060;  Kelley  v.  Lawrence,  78  N.  Y.  App.  Div.  4Si. 
Bee  further,  ante.  Vol.  L  201-215. 


SECT.  IV.]      JAOKSOK  V.  PENNSYLVANIA  BAILROAD  CO.  68S 

railroad  depot,  in  Jersey  City,  while  transferring  goods  from  his  wagon 
to  a  freight  car.  He  brought  suit  against  the  railroad  company,  and 
recovered  a  verdict.  Exceptions  were  taken  to  the  refusal  of  the  trial 
judge  to  nonsuit  the  plaintiflT,  and  to  direct  a  verdict  for  the  defendant, 
and  on  these  exceptions  error  has  been  assigned.  The  question  of 
negligence  is  in  the  case,  but  need  not  be  considered,  as  the  defence 
of  accord  and  satisfaction  is  decisive. 

[The  defendant  proved  in  support  of  its  defence  of  accord  and  satis- 
faction that  the  Adams  Express  Company  was  bound  by  a  contract 
with  the  defendant  to  save  it  harmless  from  certain  liabilities,  including 
such  actions  as  that  of  the  plaintiff,  and  that  in  consideration  of  the 
pa3*ment  to  him  by  the  Express  Company  of  wages  during  a  period 
of  incapacity,  the  defendant  had  agreed  to  accept  such  payment  in  full 
satisfaction  of  all  claim  for  his  injuries.  The  case  is  free  from  any 
chaise  of  fraud  and  from  any  suggestion  that  the  plaintiff  did  not 
comprehend  the  document  that  he  signed.^] 

It  remains  to  consider  the  real  question  in  controversy,  which  is  as 
to  the  effect  of  an  accord  and  satisfaction  entered  into,  not  with  the 
person  against  whom  a  claim  is  asserted,  but  with  a  third  person.  In 
this  case  the  third  person  is  a  corporation,  which,  between  itself  and 
the  person  against  whom  the  claim  is  asserted,  has  made  itself  primarily 
liable  by  an  agreement  undisclosed  to  the  claimant 

An  early  authority  as  to  accord  and  satisfaction  with  a  third  person 
is  Grymes  v.  Blofield,  Cro.  Eliz.  541,  which  reads  as  follows: 

''  Debt  Upon  an  Obligation  of  20  pounds.  The  Defendant  pleads. 
That  J.  S.  Surrendered  a  Copj^-hold  Tenement  to  the  use  of  the  Plain- 
tiff in  satisfaction  of  that  20  pounds,  which  the  Plaintiff  accepted,  &c. 
And  it  was  thereupon  demurred.  Popham,  and  Gawdy  held  it  to  be 
no  plea :  for  J.  S.  is  a  meer  stranger,  and  in  sort  privy  to  the  Condi- 
tion of  the  Obligation :  and  therefore  satisfaction  given  by  him  is  not 
good.  Vide  36  H.  6;  Barr,  166 ;  7  H.  4,  pi.  31.  Afterwards,  Pasch. 
81,  Eliz.  by  Popham;  and  Clench,  ccBteris  justiciariU  adsentibus^  it 
was  adjudged  for  the  Plaintiff.'' 

In  Edgcombe  v.  Rodd,  1  Smith,  515,  reported  also  in  5  East,  294,  the 
case  of  Grymes  v,  Blofield  was  discussed,  Mr.  Justice  Lawrence  re- 
marking that  it  was  quite  unreasonable  to  doubt  the  authority  of  that 
case.  In  Jones  v.  Broadhurst,  9  C.  B.  193,  Mr.  Justice  Cresswell 
commented  upon  Grymes  v,  Blofield,  and  pointed  out  its  inconsistency 
with  an  earlier  case,  which  is  thus  stated  in  Fitz.  Abr.  tit  ^'  Barre,"* 
pi.  166  (Hilar3%  36  H.  of  L.  6) :  *^  If  a  stranger  doth  trespass  to  me, 
and  one  of  Ms  relations,  or  any  other,  gives  anything  to  me  for  the 
same  trespass,  to  which  I  agree,  the  stranger  shall  have  advantage  of 
that  to  bar  me;  for,  if  I  be  satisfied,  it  is  not  reason  that  I  be  again 
satisfied.  Quod  iota  curia  conces&it"  A  course  of  decision  ensued, 
which  Baron  Parke  summed  up  in  Simpson  v,  Eggington,  10  Exch. 
844,  in  the  following  words : 

*  This  statement  has  been  snbstitnted  for  the  fuller  statement  in  the  opinion. 
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(( The  general  role  as  to  pajment  or  satisfaction  by  a  third  peiaoo, 
not  himself  liable  as  a  oo-contractor  or  otherwise,  has  been  fully  oon* 
sidered  in  the  cases  of  Jones  v.  Broadhurst,  9  C.  B.  198;  Belshaw  v. 
Bash,  11  C.  B.  191,  and  James  v.  Isaacs,  22  JL  J.  C.  P.  73 ;  and  the 
resalt  appears  to  be  that  it  is  not  safflcient  to  discharge  a  debtor  unless 
it  is  made  by  the  third  person,  as  agent  for  and  on  account  of  the  debtor, 
and  with  his  prior  authority  or  subsequent  ratification.  In  the  first  of 
these  cases,  in  an  elaborate  Judgment  deliTcred  by  Mr.  Justice  Cresa- 
well,  the  old  authorities  are  cited,  and  the  question  whether  an  unauthor- 
ised payment  by  and  acceptance  in  satisfaction  from  a  stranger  is  a 
good  plea  in  bar  is  left  undecided.  It  was  not  necessaty  for  the  decision 
of  that  case.  In  Belshaw  v.  Bush,  it  was  decided  that  a  payment  by  a 
stranger  considered  to  be  for  the  defendant  and  on  his  account,  and 
subsequently  ratified  by  him,  is  a  good  payment ;  and  in  the  last  case 
of  James  v,  Isaacs,  a  satisfaction  from  a  stranger,  without  the  authority, 
prior  or  subsequent,  of  the  defendant,  was  held  to  be  bad.  We  con- 
sider therefore  the  law  as  fully  settled  by  these  cases.'' 

The  English  cases  justify  the  observation  of  Mr.  Justice  Wales,  in 
Snyder  v.  Pharo,  25  Fed.  Rep.  398  (at  p.  401),  that  none  of  the  later 
decisions  adhere  with  any  strictness  to  the  rule  laid  down  in  Grymes  v. 
Blofieldy  and  that  it  is  evident,  from  an  examination  of  them,  that  a 
plea  of  satisfaction  by  a  stranger,  when  properly  averred,  would  be 
held  gooil. 

In  the  United  States  the  case  of  Grymes  v.  Blofield  has  been,  to 
some  extent,  followed,  notably  in  the  State  of  New  York.  The  earliest 
case  is  Clow  v.  Borst,  6  Johns.  37,  which,  like  Grymes  v,  Blofield,  arose 
upon  a  point  of  pleading.  It  was  there  held,  on  demurrer,  in  an  action 
of  covenant,  that  a  plea  of  the  acceptance  of  a  satisfaction  by  the  plain- 
tiff from  a  third  person  or  stranger  is  not  good.  This  case  was  fol- 
lowed in  Daniels  v.  Hallenbeck,  19  Wend.  408 ;  Bleakley  v.  White,  4 
Paige,  654 ;  Atlantic  Dock  Co.,  &c.  v.  New  York,  53  N.  Y.  64,  and 
Muller  V,  £no,  14  id.  597,  605.  To  the  same  effect  is  Armstrong  v. 
School  District  No.  3,  28  Mo.  App.  169.  These  cases  are  not,  on  the 
whole,  inconsistent  with  the  idea  that  this  defence  may  be  made  if  it  be 
properly  pleaded. 

The  tendency  of  the  American  decisions  is  strongly  in  favor  of  sup- 
porting a  satisfaction  moving  from  a  third  person,  when  such  person 
either  had  authority  to  make  it  or  the  act  was  followed  by  ratification 
and  the  article  received  in  satisfaction  was  retained.  In  Leavitt  v. 
Morrow,  6  Ohio  71 ;  s.  c.  67  Am.  Dec.  334,  the  Supreme  Court  of 
Ohio  (Chief  Justice  Bartley  reading  the  opinion)  held,  after  a  vigorous 
discussion  of  the  doctrine,  that  an  accord  with  and  satisfaction  coming 
fVom  a  stranger  having  no  pecuniary  interest  in  the  subject-matter  are, 
if  accepted  in  discharge  of  the  debt,  a  perfect  defence  to  a  subsequent 
action  against  the  debtor.  Another  valuable  case  is  Snyder  v,  Pharo, 
25  Fed.  Rep.  398,  401,  where,  in  an  opinion  written  by  Mr.  Justice 
Wales,  all  the  leading  cases  are  cited.    The  head-note  reads  as  follows  *• 
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^'Satisfaction  of  a  debt  by  the  hands  of  a  stranger  is  good  when  made 
by  the  aathority  of  or  sabseqaently  ratified  by  the  defendant  The 
fact  of  pleading  it  will  be  sufficient  evidence  of  ratification."  In  Beach 
Mod.  Jm  Cont.  542,  it  is  said  that  an  accord  with  and  satisfaction  mov- 
ing fh>m  a  stranger  or  person  having  no  pecuniary  interest  in  the  subject- 
matter,  if  accepted  in  discharge  of  the  debt^  constitute  a  good  defence 
to  an  action  to  enforce  the  liability  against  the  debtor.  In  the  note  to 
Cumber  v.  Wane,  1  Sm.  Lead.  Cas.  (9th  ed.)  624,  the  same  conclusion 
is  reached.  The  reason  of  the  rule  is  simple.  On  the  one  hand,  no 
party  can  be  deprived  of  a  right  by  mere  pa3'ment  by  a  volunteer.  On 
the  other  hand,  since  a  party  is  entitled  to  only  one  satisfaction,  his 
acknowledgment  that  he  has  received  it,  and  his  retention  of  it,  oper- 
ate to  extinguish  his  right.  As  was  said  in  Hawshaw  v,  Rawlings,  1 
Str.  23  :  ^^  Although  payment  by  a  stranger  be  not  a  legal  discharge, 
yet  acceptance  in  satisfaction  is."  In  2  Pars.  Cont.  (8th  ed.)  688,  the 
same  rule  is  stated,  with  the  remark  that  the  defence  is  clearly  avail- 
able when  the  debtor  and  the  stranger  are  principal  and  agent  In  2 
Chit.  Cont  (11th  ed.)  1133,  this  is  said  to  be  the  correct  doctrine. 
This  is  true,  because  the  nature  of  the  relation  of  principal  and  agent 
is  such  that  proof  of  its  existence  necessarily  shows  that  the  person 
against  whom  the  claim  is  asserted  has  made  the  accord  and  satisfac- 
tion his  own. 

In  the  case  in  hand  the  express  company  was  not  an  agent  of  the 
railroad  company.  It  was  its  indemnitor.  This  does  not  weaken  the 
defence. .  The  express  company  is  bound  by  contract  to  answer  for 
just  such  damages  as  these.  As  the  plaintiff  is  no  party  to  this  con- 
tract, and  so  is  not  bound  b}'  it,  the  performance  by  the  express  com- 
pany of  its  obligation  goes  in  exoneration  of  the  railroad  company. 
To  use  the  language  of  Baron  Parke,  its  payment  is  '^  for  the  defendant 
and  on  its  account,"  since  the  plaintiff's  right  of  action  against  the 
railroad  company  is  one  of  which  nothing  but  his  own  consent  can 
deprive  him.  Moreover,  the  plea  recognizes  and  adopts  the  settlement. 
There  are  present  here  original  authority;  action  beneficial  to  the 
defendant,  founded  on  a  new  consideration ;  ratification  and  retention 
by  the  plaintiff  of  the  payment  received  in  satisfaction.  These  are  the 
elements  that  bring  a  case  within  the  rule.  It  follows  that  the  defence 
of  accord  and  satisfaction  was  sustained  by  the  proof,  and  that  it  was 
error  to  refuse  to  direct  a  verdict  for  the  defendant 

ThejxtdgmerU  is  reversed.^ 

1  See  S3  L.  R.  A.  ISO  li. 
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SECTION  V. 
ARBITBATION  AND  AWABD. 


FREEMAN  v.  BERNARD. 
Ih  the  Eiko's  Bekch,  Trinitt  TbbM|  1702. 

[Retorted  in  1  Lord  Raymond,  S47.] 

AssuxPSiT  upon  an  agreement  for  the  delivery  of  a  certain  quantity 
of  hops,  etc.  The  defendant  pleads  that  the  plaintiff  and  he  had  sub- 
mitted this  matter  to  the  arbitration  of  J.  S.,  xta  quod  the  award  should 
be  made,  and  ready  to  be  delivered,  by  sudi  a  day,  &c.,  and  the  de- 
fendant shows  that  J.  S.  made  an  award  before  the  day  that  the  defend- 
ant or  his  executors  or  administrators  should  give  a  general  release  to 
the  plaintiff,  and  that  the  plaintiff  should  give  a  general  release  to  the 
defendant ;  and  the  defendant  pleads  that  he  was  always  ready,  and  yet 
is,  to  sign  and  seal  a  release.  The  plaintiff  demurs.  And  divers  ex- 
ceptions were  taken  to  this  award :  1.  That  the  submission  is  ita  quod 
the  award  be  ready  to  be  delivered  by  such  a  day,  and  the  defendant 
has  not  averred  that  it  was  ready  to  be  delivered  by  the  day.  Sed  non 
aUoccUur.  For  per  Holt,  C.  J.,  it  has  been  often  held  in  this  court 
that  if  the  award  be  made  bj*  the  day,  it  is  ready  to  be  delivered,  and 
so  it  appears,  and  therefore  there  is  no  need  to  aver  that  it  was  ready. 
2.  Exc. :  That  the  award  is  void  for  the  uncertainty,  viz.,  that  he  or 
his  executors  or  administrators,  &c.,  so  that  time  is  left  to  him  to  per- 
form it  during  his  life,  or  he  may  leave  it  to  his  executors.  And  elec- 
tion given  in  an  award  is  ill.  1  Roll.  Rep.  271.  But  to  this  exception 
Mr.  Sow^  for  the  defendant,  argued  that  the  court  will  reject  the  words 
^^  or  his  executors  or  administrators,"  because  as  to  them  (he  said)  the 
award  was  void  ;  for  the  executor  or  administrator  is  out  of  the  sub- 
mission, and  the  power  of  the  arbitrator  determines  with  the  life  of  the 
person  submitting,  and  so  cannot  extend  to  the  executor  or  administra' 
tor.  Debt  upon  award  does  not  lie  against  an  executor  or  administrator. 
But  Holt,  C.  J.,  said  that  the  executors  are  bound  by  the  submission 
of  their  testator ;  but  the  addition  of  them  in  this  award  is  but  caution- 
ary, and  therefore  will  not  vitiate.  3.  The  third  exception  was  that 
the  plea  is  ill  because  the  defendant  has  not  averred  performance  of 
this  award,  and  the  plaintiff  has  no  remedy  to  compel  him  to  perform 
it  JSed  non  allocatur.  For  per  Holt,  C.  J.,  heretofore  if  the  award 
was  that  tiie  party  should  do  an}'  collateral  act,  it  was  held  that  the 
party  could  not  plead  this  before  performance ;  contra  if  the  award  ap- 
pointed the  payment  of  money.  And  the  reason  was  because  the  party 
had  no  remedy  in  the  former  case  to  compel  performance ;  but  other- 
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wise  in  the  latter  case.  But  that  reason  fails  now ;  for  now  assumpsit 
lies  upon  the  mutual  promises,  and  no  assumpsit  was  allowed  formerly 
upon  mutual  promises ;  but  heretofore,  if  the  submission  was  by  bond, 
the  award  might  have  been  pleaded  before  performance,  because  the 
party  might  have  had  remedy  to  compel  performance.  And  Holt,  C.  J., 
said  that  he  had  known  a  rule  of  court  to  submit  to  an  award  to  be 
given  in  evidence  upon  assumpsit  But  judgment  was  given  by  the 
whole  court  for  the  plaintiff ;  for  the  arbitrator  has  awarded  nothing  in 
satisfaction,  but  only  has  ordered  means  to  discharge  the  action.  He 
has  not  awarded  a  horse  or  money  in  satisfaction,  but  only  mutual  re- 
leases. Where  an  award  creates  a  new  duty  instead  of  that  which  was 
in  controversy,  the  party  has  remedy  for  it  upon  the  award  ;  and  there- 
fore if  the  part}'  resorts  to  demand  that  which  was  referred  and  sub- 
mitted, the  arbitrament  is  a  good  bar  against  such  action.  Contra 
where  the  award  does  not  create  a  new  duty,  but  only  extinguishes  the 
old  duty  by  a  release  of  the  action. 


ALLEN  V.  MILNER. 
Ih  the  Exchequer,  Michaelmas  Term,  1881. 

[Reported  in  2  Crompton  ^  Jervit,  47.] 

LoBD  Ltkdhubst.  This  was  an  action  of  indebitatus  assumpsit^ 
for  tolls,  &c.  The  defendant  pleaded,  as  to  the  count  for  tolls^  that 
dilferences  had  arisen  between  him  and  the  plaintiff,  touching  the  said 
claim,  and  that  they  mutually  submitted  themselves  to  refer,  and  did 
refer,  the  said  matter  in  difference  to  arbitration  ;  that  they  mutually 
promised  to  abide  by  the  award ;  and  that  the  umpire  made  his  award 
of  and  concerning  the  said  premises,  and  did  thereby  award,  that  the 
defendant  should  pay  to  the  plaintiff  the  sum  of  £13.  To  this  plea, 
the  plaintiff  demurred  speciall}',  because  the  plaintiff  did  not  aver  pay- 
ment of  the  £13,  or  any  other  satisfaction  of  the  plaintiff's  demand. 
The  question,  therefore,  is,  whether  this  award  is,  of  itself,  without 
payment  or  satisfaction,  any  bar ;  and  considering  the  nature  of  the 
plaintiff's  demand,  and  the  nature  of  the  award,  we  are  of  opinion  that 
it  is  not  The  plaintiff^s  demand  is  for  a  debt,  and  the  award  is  not 
for  the  performance  of  any  collateral  act,  but  for  the  payment  of 
money.  The  matter,  therefore,  for  the  consideration  of  the  arbitrator 
was,  whether  there  were  any,  and  what  debt ;  the  award  only  ascer- 
tains that  there  is  a  debt,  specifies  the  amount,  and  directs  the  pay- 
ment; but  the  money,  till  paid,  is  due  in  respect  of  the  original  debt, 
t.  e.  for  tolls ;  its  character  remains  the  same,  nothing  is  done  to  vary 
its  nature  or  destroy  its  original  quality.  Had  the  demand  been  of  a 
different  description,  as  for  the  delivery  of  goods,  and  the  award  had 
directed  a  payment  of  monej*  in  satisfaction  of  the  demand,  it  might 
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then  have  been  said  ihat  the  award  had  changed  the  nature  of  the 
original  demand,  that  the  right  to  have  the  goods  was  gone,  and  the 
only  right  remaining  was  the  substituted  right,  «.  e.  the  right  to  have 
the  money ;  or,  had  the  demand  been  for  a  debt,  and  the  award  had 
directed  not  payment  in  money,  but  payment  in  a  collateral  way,  as  by 
delivery  of  goods,  performance  of  work,  &c.,  it  might,  perhaps,  have 
been  said,  that  the  right  to  have  payment  in  money  was  gone;  but 
here  the  £13  is  to  be  paid  for  the  original  demand,  «.  e.  for  the  tolls, 
and  it  is  to  be  paid  as  that  demand  was  to  have  been  paid,  «.  e.  in 
money.  In  the  case  of  Crofts  v.  Harris,  Carth.  187,  the  declaration 
contained  three  counts:  one,  for  not  shipping  and  consigning  cotton 
wool;  one,  upon  an  indebitcUus  for  goods  sold,  with  a  conditional 
promise  to  pay  in  mone}*,  if  the  defendant  did  not  ship  and  consign 
cotton  wool  to  the  plaintiff;  and  the  third,  upon  a  general  indelntcUus 
ciMumpsit,  for  goods  sold ;  the  defendant  pleaded  a  submission  of  all 
matters,  and  an  award  thereon,  which  he  set  out,  but  he  did  not  allege 
performance  on  his  part ;  what  the  matter  awarded  was,  whether  the 
payment  of  money,  or  the  performance  of  any  other  matter,  does  not 
appear.  It  turned  out  on  demurrer,  that  the  award  related  only  to  the 
cotton  wool,  not  to  the  other  matters;  so  that  it  was  pleaded  to  what 
it  could  not  bar,  and,  as  to  the  cotton  wool,  it  was  conditional  only, 
and  therefore  void.  The  plaintiff,  therefore,  had  judgment  But  Car- 
thew  says,  the  following  diversities  were  taken  by  the  Court  to  be 
law :  First,  That  an  award  without  performance  is  a  good  bar  to  an  ac- 
tion on  the  case,  if  the  parties  have  mutual  remedies  against  each 
other,  to  compel  the  execution  of  the  matters  awarded ;  and  (after 
other  two  positions,  not  bearing  upon  this  case),  that  if  the  award  in 
that  case  had  been  general,  the  defendant  might  have  pleaded  it  in  bar 
of  all  the  promises  in  the  declaration,  and  it  would  not  have  amounted 
to  the  general  issue.  In  this  case,  therefore,  there  was  no  decision 
upon  the  point.  The  position,  that  an  award  without  performance 
would  be  a  good  bar  to  an  action  upon  the  case,  would  be  within  the 
distinction  we  have  taken,  if  by  an  action  on  the  case  were  meant,  as  it 
probably  was,  not  an  action  for  a  debt,  but  a  special  action  on  the  case 
for  damages ;  and,  as  we  are  not  apprized  what  the  award  there  was, 
it  does  not  follow,  that,  because  the  award  in  that  case  would  have 
been  a  good  bar,  the  award  here,  which  is  only  an  award  of  payment, 
is.  In  Allen  v,  Harris,  Ld.  Raym.  122,  relied  upon  in  Gascoyne  v. 
£dwards,  it  is  certainly  said  by  counsel,  arguendo^  that  arbitrament 
may  be  pleaded  without  performance,  because  the  parties  may  have 
reciprocal  remedies,  and  the  Court  is  represented  to  have  said, 
that  ^^  if  arbitrament  be  with  mutual  promises  to  perform  it,  though 
the  party  has  not  performed  his  part,  who  brings  the  action,  yet 
shall  he  maintain  his  action,  because  an  arbitrament  is  like  a  judg- 
ment, and  the  party  may  have  his  remedy  upon  it.*'  But  this  was 
not  the  point  in  judgment  before  the  Court,  the  defendant  had 
pleaded  not  an  arbitrament,  but  an  accord,   which  was  held  bad; 
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and  the  action  was  not  an  action  for  a  debt,  but  an  action  of  trover. 
The  case  of  Gascojne  v,  Edwards,  1  Younge  &  Jervis,  19,  admits  (if 
not  of  both  the  answers  we  have  mentioned)  clearly  of  the  first,  viz.  that 
the  demand  was  for  general  damages,  and  not  for  a  debt.  The  first 
count  of  the  declaration,  we  have  ascertained  from  the  pleadings,  was 
covenant  for  not  repairing ;  the  award  was  pleaded  to  that  count  only, 
and  it  directed  the  payment  of  £5  for  damages,  the  repair  of  the 
premises,  and  the  quitting  them  at  a  given  period.  That  case,  there- 
fore, according  to  the  distinction  we  have  taken,  does  not  govern  the 
present,  because  the  action  there  was  not  for  a  debt,  but  for  general 
damages  for  not  repairing.  Upon  the  ground,  therefore,  that  the  pres- 
ent action  is  for  a  debt,  that  the  award  only  ascertains  the  amount  of 
that  debt,  and  that  the  money  payable  under  the  award  is  nothing  but 
the  original  debt  so  ascertained  in  amount,  we  are  of  opinion  that  this 
plea  is  bad,  and  that  the  plaintiff  is  entitled  to  judgment 

Judgment  for  the  plaintiff. 


(X)MMINGS  V.  HEARD. 
Iir  THE  Queen's  Bench,  Jult  25,  1869. 

[Reported  in  Law  Reports,  4  Queen's  Bench,  669.] 

Dbclaration  containing  indebitatus  counts  for  work  done  and  ma- 
terials provided,  for  money  paid,  for  the  conveyance  of  goods,  for  interest 
^md  money  due  on  accounts  stated,  and  claiming  400/. 

Fourth  plea :  Except  as  to  the  sum  of  145Z.  8«.  Id.,  parcel  of  the  money 
claimed,  the  defendant  says  that  the  plaintiff  ought  not  to  be  admitted 
or  received  to  claim  or  allege  that  at  the  commencement  of  this  suit 
any  more  than  the  sum  of  145/.  3e.  Id,  was  due  from  the  defendant  to 
the  plaintiff  in  respect  of  the  causes  of  action  in  the  declaration  men- 
tioned, because  the  defendant  says  that  after  the  accruing  of  the  causes 
of  action  in  the  declaration  mentioned,  and  before  this  suit,  a  dispute 
arose  between  the  plaintiff  and  the  defendant  as  to  how  much  was  due 
fh)m  the  defendant  to  the  plaintiff  in  respect  of  the  causes  of  action, 
and  thereupon  bj*  agreement  made  between  them  before  this  suit  they 
referred  the  question  of  how  much  was  due  from  the  defendant  to  the 
plaintiff  in  respect  of  the  causes  of  action  to  the  award  of  William 
Wills,  and  agreed  to  be  bound  by  his  award  as  to  such  amount ;  and 
that  afterwards,  and  before  this  suit,  the  said  William  Wills,  having 
taken  upon  himself  the  burden  of  the  arbitration,  and  having  heard  and 
considered  all  that  the  plaintiff  and  defendant  respectively  had  to  allege, 
and  all  the  evidence  which  they  had  to  produce  relating  to  the  premises 
so  referred,  made  his  award  in  writing  of  and  concerning  the  premises 
so  referred  to  him  as  aforesaid,  and  thereby  awarded  that  the  amount 
due  from  the  defendant  to  the  plaintiff  in  respect  of  the  causes  of  action 
Was  145/.  3«.  Id. 

Demurrer  and  joinder. 
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Anstie,  in  support  of  the  demairer. 

Jisl/f  contra. 

Lush,  J.  This  was  a  demurrer  to  a  plea.  [The  learned  Judge  read 
the  plea].  It  is  to  be  observed  that  the  plea  does  not  profess  to  be 
an  answer  to  the  entire  claim,  but  to  the  excess  over  and  above  the 
amount  of  145/.  The  question  is,  whether  the  plaintiflf  is  concluded  bv 
the  award  from  alleging  that  the  entire  amount  was  due  to  him.  I  am 
of  opinion  that  he  is  concluded,  and  that  the  award  is  binding  between 
the  parties  in  all  matters  which  it  professes  to  decide.  It  was  con- 
tended that  an  award  is  not  an  estoppel,  that  the  parties  are  not  con- 
cluded by  an  award,  and  that  it  is  distinguishable  from  a  Judgment, 
which,  it  is  admitted,  would  have  bound  the  parties.  The  contention 
was  that  it  was  so  distinguishable  because  an  award  was  an  adjudica- 
tion by  a  tribunal  appointed  b}*  the  parties,  and  not  one  constituted  by 
the  sovereign  power  within  the  realm.  It  is  impossible,  to  my  mind,  to 
suggest  any  good  ground  of  distinction  between  these  two,  when  we 
consider  that  the  reason  why  a  matter  once  adjudicated  upon  is  aot 
permitted  to  be  opened  again  is  because  it  is  expedient  that  there 
should  be  an  end  to  litigation.  When  once  a  matter  has  been  decided 
between  parties,  the  parties  ought  to  be  concluded  by  the  adjudication, 
whatever  it  may  be.  I  am  at  a  loss  to  suggest  any  reason  that  would 
be  applicable  to  the  one,  that  would  not  be  applicable  to  the  other 
tribunal 

Several  cases  were  cited  which  it  was  supposed  were  authorities  in 
favor  of  the  plaiutiflT,  but  which,  I  think,  may  be  contended  to  be  clearly 
authorities  in  favor  of  the  defendant  It  is  not  a  new  doctrine  that  an 
award  is  a  bar.  That  is  found  in  Comyn's  Digest,  Tit.  Accord,  D.  1 ; 
and  there  are  several  instances  of  it  to  be  found  in  the  books.  The 
case  of  Allen  v.  Milner,  2  C.  &  J.  47,  was  relied  on,  on  the  part  of  the 
plaintiff  When  that  case  is  examined  it  will  be  found  to  differ  fh>m 
the  present  in  a  most  essential  particular.  There  the  money  demand 
had  been  referred  to  arbitration.  The  arbitrator  has  found  a  given 
sum  to  be  due  from  one  to  the  other.  That  case  was  a  money  demand, 
as  this  is ;  the  action  was  brought  on  the  original  consideration,  but  the 
plea,  unlike  the  plea  in  this  case,  set  up  the  award  as  a  bar  to  the  entire 
action.  The  plea  was  held  bad,  and  for  this  reason,  that  an  award 
upon  a  money  claim  does  not  alter  the  nature  of  the  original  debt ;  it 
leaves  it  remaining  due.  The  amount  which  the  arbitrator  found  to  be 
due  was  for  the  original  consideration.  The  award  did  not  change  the 
nature  of  the  debt,  consequently  a  plea  which  professed  to  answer  the 
whole  of  the  debt,  and  admitted  a  part  of  it  was  due,  was  a  bad  plea. 
That  is  the  ground  of  that  decision. 

On  the  other  hand,  it  is  settled,  where  the  claim  is  one  for  unliquidated 
damages,  an  award  which  settles  the  amount  ma}*  be  pleaded  in  bar  to 
the  entire  action,  although  the  plea,  on  the  face  of  it,  shows  that  the 
mone}'  is  not  paid.  In  the  case  of  Gascoyne  v.  Edwards,  1  Y.  &  J.  19, 
there  was  a  general  plea  pleaded  to  the  whole  declaration,  by  which  it  was 
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alleged  that  the  parties  had  agreed  to  refer  the  amount  of  the  damages 
to  arbitration,  and  an  award  had  been  made,  by  which  it  was  awarded 
that  the  defendant  should  pay  the  plaintiff  5/.  to  put  the  premises  in 
repair.  The  plea,  although  it  did  not  aver  that  the  5/.  was  paid,  was 
held  to  be  a  good  plea  because  an  award,  fixing  the  amount  and  creat- 
ing a  debt  between  the  parties,  extinguished  the  original  demand  for 
unliquidated  damages.  The  principle  upon  which  this  was  held  a  good 
plea  is,  that  an  award,  professing  to  determine  the  matter,  is  binding 
upon  both  parties,  and  it  as  much  precludes  the  parties  from  alleging 
anything  contrary  to  the  award  as  a  judgment  would,  on  the  ground 
that  it  is  res  Judicata,  If  this  action  had  been  brought  upon  the  award, 
it  is  clear  the  defendant  would  be  precluded  from  saying  the  145^.  was 
not  due,  because  the  arbitrator  found  it  was.  Wh}-  is  not  a  plaintiff 
equally  prohibited  from  alleging  that  more  is  due  when  the  amount  has 
been  found  by  the  arbitrator?  Each  must  be  conchided  by  the  finding. 
It  is  elementary  knowledge  that  an  award,  good  on  the  face  of  it,  is 
binding  and  conclusive  upon  both  parties  to  it  until  it  is  set  aside. 
Nothing  appears  on  the  face  of  this  plea  to  show  that  the  award  is 
not  perfectly  good.  It  professes  to  adjudicate  upon  all  matters  referred^ 
and  it  has  decided  finally  the  whole  matter.  In  answer  to  the  argu- 
ment that  the  award  may  be  bad,  it  is  enough  to  say  that  if  the  award 
is  bad  it  might  be  shown  by  a  replication  setting  it  out.  If  it  is  not 
bad  on  the  face  of  it,  then  the  parties  not  having  moved  to  set  it  aside, 
it  stands,  and  each  party  is  prohibited  from  objecting  to  it  The  plea 
is  a  perfectly  good  plea,  and  our  judgment  must  be  for  the  defendant. 

The  plea,  no  doubt,  is  in  an  unusual  form,  because  it  is  pleaded  bj*  way 
of  estoppel  It  begins  in  the  ordinary  way  of  a  plea  of  estoppel,  that 
the  plaintiff  ought  not  to  be  admitted  or  received  to  say  so  and  so. 
That  I  consider  immaterial.  The  award  is  a  bar,  and  it  concludes  the 
parties. 

Hates,  J.  I  quite  agree  that  this  plea  is  good,  although  pleaded  in 
form  of  an  estoppel,  but  upon  consideration  I  think  it  is  a  plea  in  bar, 
and  in  truth,  a  plea  to  the  merits.  It  is  pleaded,  not  to  the  whole  of 
the  demand,  but  only  to  the  excess  beyond  the  amount  found  b}'  the 
arbitrator.  It  is  objected  that  the  plea  is  bad  because  it  does  not  show 
that  the  sum  awarded  has  been  paid.  We  have  not  the  whole  record 
before  us,  and  for  anything  we  know,  the  money  may  have  been  paid 
into  court. 

The  cases  that  were  cited  on  both  sides  clearly  show  the  plea  to  be 
good.  In  Whitehead  v.  Tattersall,  1  A.  Sc  E.  491,  an  action  was 
brought  on  a  covenant.  It  appeared  that  before  action  the  plaintiff 
and  defendant  had  agreed  to  refer  to  arbitration  a  dispute  relating  to 
the  repairs  of  certain  premises,  and  the  referee  had  ascertained  the 
amount  of  the  dilapidations.  That  case  was  before  the  new  rules  of 
pleading.  The  defendant  pleaded  no7i  est  factum^  and  the  award  was 
held  to  be  conclusive  as  to  the  amount  of  damages  to  which  the  plain' 
tiff  was  entitled  for  the  breach  of  covenant    The  court  said  the  award 
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was  binding  on  the  plaintiff,  and  therefore,  on  the  defendant  Taan* 
ton,  J.,  says :  *'  The  award  of  an  arbitrator  oonchides  the  ri^ht,  unless 
you  can  impeach  the  award."  Therefore  the  award  there  was  held  con- 
clusive with  respect  to  the  amount  of  damages.  Parkes  v.  Smith,  15 
Q.  B.  297,  19  L.  J.  (Q.  B.)  405,  seems  to  me  to  be  quite  undistin- 
guishable  from  the  present.  It  was  pleaded  that  the  award  of  the  arbi«> 
trator  was  conclusive  on  both  parties,  and  it  was  contended  that  it  was 
a  matter  of  estoppel,  and  ought  to  be  pleaded  as  estoppel ;  but  the 
court  thought  it  was  a  matter  in  bar,  and  not  a  matter  of  estoppdL 
Coleridge,  J.,  pointed  out  the  distinction,  and  said  the  defence  was 
that  there  was  no  cause  of  action,  and  not  that,  admitting  a  cause 
of  action  to  exist,  the  plaintiff  was  estopped  from  setting  it  up.  The 
plea  in  that  case  did  not  allege  a  paj'ment  of  the  sum  found  to  be  dne 
by  the  arbitrator.  Therefore  it  seems  to  me  this  case  is  not  distinguish- 
able from  Parkes  v.  Smith,  15  Q.  B.  297;  19  L.  J.  (Q.  B.)  405.  In 
the  case  of  Allen  v.  Milner,  2  C.  &  J.  47,  the  plea  was  held  bad  because 
it  was  pleaded  to  the  whole  cause  of  action.  It  admitted  that  the  amount 
found  by  the  arbitrator  was  due,  but  did  not  show  that  the  plaintiff's 
claim  in  respect  of  it  was  answered.  There  is  this  difference  between 
the  cases :  In  the  present  case  the  plea  is  pleaded  to  the  excess  of  what 
the  arbitrator  found  to  be  due.  We  do  not  know  what  has  taken  place 
as  to  the  145/.  38.  Id.  ;  all  we  know  is,  that  the  excess  to  which  the 
plea  is  directed  has  been  found  by  the  arbitrator  not  to  be  due,  and  both 
parties  are  bound 'by  the  finding.  Therefore,  whatever  the  form  of 
the  plea,  it  would  not  be  bad,  because  pleas  are  not  governed  b3'  their 
beginning  and  by  their  ending,  but  by  the  substance  of  them.  There- 
fore this  is  substantially  a  good  defence  to  the  action. 

Judgment  for  the  defendant* 


BOSTON  AND   LOWELL   RAILROAD   CORPORATION  v. 
NASHUA  AND  LOWELL  RAILROAD  CORPORATION. 

Supreme  Judicial  Court  of  Massachusetts,  March  5  — 

June  22,  1885. 

[Reported  in  139  Massachusetts,  463.] 

Contract  upon  an  award  of  arbitrators.  The  agreement  of  submis- 
sion, dated  September  30,  1882,  and  signed  b}'  the  parties,  recited  that 
certain  disputes  and  differences  had  arisen  between  them  concerning 
their  rights  under  or  growing  out  of  a  certain  joint  traffic  contract 
entered  into  in  1857,  and  which  continued  for  twenty  yeare  from  Octo- 
ber, 1,  1858 ;  and  that  the  Nashua  and  Lowell  Railroad  Corporation, 
on  April  17,  1880,  brought  a  bill  in  equity  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts  for  the  recovery  of  the 
sums   claimed  to  be  due  to  it<.     Then  followed  this  recital:  ^^And 
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whereas,  It  has  been  agreed  by  and  between  the  said  parties  to  said 
suit  to  refer  the  said  claims  and  all  other  claims  now  existing  in  favor 
of  either  party  against  the  other  to  arbitration,  upon  the  understanding 
that  said  arbitrators  shall  be  governed  in  their  determination  and 
award  b}'  tlie  rules  of  law  applicable  to  the  case,  but  without  pi'ejudice 
from  any  defence  based  on  the  statute  of  limitations,  unless  such  de- 
fence would  be  good  and  valid  in  law  if  pleaded  to  the  bill  in  equity 
aforesaid,  commenced  April  17th,  1880."  The  agreement  then  stated 
that  the  parties  submitted  all  demands  of  either  against  the  other  which 
originated  before  October  1,  1880,  to  the  determination  of  Elias  Mer- 
win,  William  S.  Gardner,  and  Waldo  Colburn,  *'  the  award  of  whom, 
or  of  the  greater  part  of  whom,  shall  be  final ;  and  if  either  of  the  par- 
ties neglects  to  appear  before  the  arbitrators,  after  due  notice  of  the 
time  and  place  appointed  for  hearing  the  parties,  the  arbitrators  may 
proceed  in  its  absence,  and  the  arbitrators  may  make  such  award 
respecting  costs  and  expenses  as  thpy  shall  judge  reasonable,  including 
a  compensation  for  their  own  services ;  and  the  parties  further  agree 
that  they  will  respectively  obey,  observe,  perform,  fulfil,  and  keep  the 
award  of  the  said  arbitrators  of  and  concerning  the  premises.  It  is 
understood  and  agreed  that  the  same  rule  and  limitation  of  time  as  to 
the  statute  of  limitations  shall  govern  the  arbitrators  aforesaid,  if  said 
statute  is  pleaded  by  either  part3\" 

Annexed  to  the  agreement  were  certain  exhibits,  containing  a  state- 
ment of  the  claims  of  the  respective  parties.  On  August  7,  1883,  the 
arbitrators  signed  their  award.  The  instrument  began  by  stating  that 
the  arbitrators  met  the  parties  on  February  23, 1883,  and  proceeded  as 
follows :  ^^  It  was  then  agreed  by  the  said  parties  that  it  was  desirable 
that  the  arbitrators  should  first  hear,  consider,  and  determine  the  claims 
of  the  Nashua  and  Lowell  Railroad  Corporation  marked  ^  Numbers  8, 
4,  5,  and  6,'  in  their  statement  of  claims  annexed  to  said  agreement,  en- 
titled Exhibit  1,  before  entering  upon  a  hearing  of  any  other  claims  of 
either  party  under  said  submission,  and,  with  the  consent,  and  at  the 
request  of  both  parties,  the  arbitrators  thereupon,  and  upon  subsequent 
days,  namely,  on  the  twenty-fourth  and  twenty-sixth  days  of  February, 
1883,  proceeded  to  hear  the  respective  parties  in  reference  to  said 
third,  fourth,  fifth,  and  sixth  claims  of  the  Nashua  and  Lowell  Railroad 
Corporation,  at  each  of  which  hearings  the  respective  counsel  aforesaid 
were  present,  and  having  fully  heard  and  considered  the  respective 
proofs  and  arguments  of  the  said  parties  in  reference  thereto,  the  sub- 
scribers, on  the  twenty-third  day  of  May,  1883,  at  Boston,  made  their 
final  award  and  determination  in  respect  to  said  claims,  and  announced 
the  same  to  the  said  parties,  who  were  present  by  their  said  oounsel,  in 
the  words  following,  namely :  — 

'^ '  Several  of  the  claims  made  by  the  Nashua  and  Lowell  Railroad 
Corporation  against  the  Boston  and  Lowell  Railroad  Corporation  were 
by  consent  of  both  parties  submitted  to  the  referees  for  their  award  and 
determination,  with  the  understanding  and  reservation  that  tlie  remain- 
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log  claims  made  by  the  respecUre  parties  were  to  remain  open,  either 
for  adjustment  bj*  the  parties  themselves,  or  for  future  hearing  and 
determination  by  the  referees.  The  items  submitted  to  the  referees, 
and  upon  which  they  have  been  requested  to  pass,  are  those  numbered 
3,  4y  5,  and  6  in  Exhibit  1,  annexed  to  the  agreement  of  reference.  The 
referees  have  considered  these  items,  and  are  of  the  opinion,  and  so 
award  and  determine,  that  the  Nashua  and  Lowell  Railroad  Corpora- 
tion is  not  entitled  to  recover  anything  from  the  Boston  and  Lowell 
Bailroad  Corporation  in  respect  to  either  of  said  items.' " 

The  award  then  stated  that  the  hearing  of  any  other  claims  under 
the  submission  *^  was  then  by  agreement  of  all  parties  **  adjourned  to 
June  29,  1883 ;  that,  at  a  hearing  on  the  day  to  which  the  matter  had 
been  adjourned,  the  counsel  for  the  Nashua  and  Lowell  Railroad  Cor- 
poration presented  a  motion  for  a  rehearing  as  to  the  law  involved  in 
the  fifth  claim,  and  in  so  much  of  the  sixth  claim  as  accrued  after 
June  25,  1877 ;  that  this  motion  was  overruled ;  that  the  further  hear- 
ing was  adjourned  until  August  1,  1883;  and  that  on  July  30,  31, 
each  of  the  arbitrators  received  from  the  Nashua  and  Lowell  Railroad 
Corporation  certain  papers,  copies  of  which  were  annexed  to  the  award. 

The  first  paper  purported  to  contain  a  vote  of  the  directors  of  th^ 
defendant  corporation,  passed  July  5,  1883,  which,  after  reciting  the 
proceedings  before  the  arbitrators,  proceeded  as  follows :  '^  Now,  there- 
fore, resolved,  under  the  circumstances  above  set  forth,  that  this  cor- 
poration will  revoke  said  submission,  and  refuse  to  proceed  further 
under  the  same,  unless  the  referees  will  either  make  a  special  report  of 
their  findings  of  fact  and  rulings  of  law  in  relation  to  the  fifth  claim, 
and  that  portion  of  the  sixth  arising  after  May,  1877,  or  else  unless  this 
corporation  shall  be  permitted  to  amend  the  said  submission  by  strik- 
ing out  or  withdrawing  therefrom  the  said  fifth  claim,  and  that  portion 
of  the  sixth  claim  which  has  accrued  or  arisen  since  the  vote  of  June 
25th,  1877." 

The  second  paper,  dated  July  30,  1883,  was  signed  by  the  corporate 
name  of  the  defendant,  by  its  president.  It  contained,  after  numerous 
recitals,  the  following:  '^Now,  therefore,  the  Nashua  and  Lowell 
Railroad  Corporation,  in  pursuance  of  said  vote,  does  hereby  revoke 
the  said  submission  and  all  the  authority  therein  and  thereby  conferred 
upon  Elias  Mcrwin,  William  S.  Gardner,  and  Waldo  Colburn,  as  arbi- 
trators named  therein,  and  does  hereb}'  terminate,  so  far  as  it  lawfully 
may,  any  and  all  power  heretofore  given  them  to  act  under  the  said 
submission." 

The  awai*d  then  stated,  that  on  August  1,  1883,  the  arbitrators  met 
the  parties,  according  to  adjournment ;  and  that  the  counsel  for  the 
Nashua  and  Lowell  Railroad  Corporation  handed  to  the  arbitrators  a 
paper  of  which  the  following  is  a  copy  :  — 

^'  At  a  meeting  of  the  directors  of  the  Nashua  and  Lowell  Railroad 
held  at  Boston,  August  1,  1883,  at  nine  o'clock  in  the  forenoon,  the 
president  having  laid  before  the  board  a  copy  of  an  instrument  of  revo* 
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cation  of  the  submission  entered  into  on  the  30th  day  of  September  last, 
between  this  companj'  and  the  Boston  and  Lowell  Railroad  Corporation, 
said  submission  being  executed  b}*  him  in  behalf  of  this  companj',  in 
pursuance  of  the  directors'  vote  of  Jul}"^  5th  last,  it  was  voted  that  the 
oourse  so  taken  b}-  him  be  ratified  and  approved,  and  that  the  directors 
will  treat  the  said  submission  as  no  longer  in  force. 

*'  A  true  extract  from  the  recoixJ.     Attest:  W.  W.  Baile}-,  Clerk." 

The  award  then  stated  that  the  arbitrators  were  of  the  opinion  that 
they  were  bound  to  proceed  with  the  hearing  if  either  party  so  desii'ed, 
and  so  informed  the  parties,  and  that  they  were  read}"*  to  hear  them ; 
that  the  counsel  for  the  Nashua  and  Lowell  Railroad  Corporation  stated 
that  that  corporation  did  not  intend  to  proceed  further,  and  that 
he  then  withdrew. 

The  award  then  stated  the  further  proceedings  before  the  arbitrators, 
and  concluded  with  a  *•*'  summai*}',"  which  began  as  follows :  — 

*'  The  subscribers,  having  fully  heard  the  respective  parties  under 
said  submission,  so  far  as  they  desired  to  be  heard,  and  having  fully 
considered  their  respective  proofs  and  arguments,  do  now,  in  addition 
to  their  final  award  and  determination  of  May  23, 1883,  as  hereinbefore 
set  forth,  award  and  determine,  and  this  is  our  final  awai*d  and  deter- 
mination in  the  premises,  namely  :  — 

'^1.  That  the  Nashua  and  Lowell  Railroad  Corporation  is  not  en- 
titled to  recover  any  sum  of  the  Boston  and  Lowell  Railroad  Corpora- 
tion by  reason  of  any  of  the  claims  specifically  made  by  it  or  embraced 
by  said  agreement  of  reference  against  said  Boston  and  Lowell  Railroad 
Corporation." 

Then  followed  an  award  in  favor  of  the  Boston  and  Lowell  Railroad 
Corporation,  on  their  claims,  to  the  amount  of  $12,148.88. 

Trial  in  the  Superior  Court,  before  Mason,  J.,  who  allowed  a  bill  of 
exceptions  in  substance  as  follows :  — 

There  was  contradictory  evidence  whether  the  statement  of  the  arbi- 
trators contained  in  the  clause  beginning  ^^  Several  of  the  claims,"  and 
ending  with  the  words,  ^^  bj*  the  referees,"  was  correct,  the  defendant 
insisting  that  such  statement  was  not  correct,  and  the  plaintiff  insisting 
that  it  was  correct  The  other  facts  stated  in  the  award  were  not  in 
dispute. 

The  defendant  took  the  ground  that  the  only  assent  given  by  it  was 
to  the  determination  by  the  arbitrators  in  the  first  instance  of  certain 
questions  of  law  as  preliminary,  and  that  they  might  pass  upon  such 
legal  questions,  and  announce  the  result,  before  proceeding  to  consider 
other  claims  embraced  in  the  submission,  and  before  passiug  upon  such 
other  claims,  and  that  the  defendant  never  assented  to  any  partial  and 
final  award  being  made,  so  as  to  be  binding  on  the  defendant  before  the 
revocation  was  notified  to  the  arbitrators.  The  plaintiff  contended  that 
the  statement  in  the  award  was  true. 

Thereupon  the  defendant  contended,  and  requested  the  judge  to  rule 
as  follows:  ^^1.  Tiie  clause  in  the  submission  stating  that  it  was  en* 
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tered  into  *•  apoD  the  anderstanding  that  said  arbitrators  shaQ  be 
governed  in  their  determination  and  award  bj  the  rules  of  law  appli- 
cable to  the  case,  operated  as  a  limitation  or  restriction  of  the  power  of 
the  arbitrators,  so  that  their  determination  of  matters  of  law  was  not 
final.  2.  If  the  arbitrators  treated  the  submission  as  making  them 
final  Judges  of  all  questions  of  law  raised  before  them,  and  undertook 
to  pass  finally  upon  all  matters  of  law  laid  before  them,  and  did  so  in 
such  a  wa}*  that  the  defendant  was  deprived  of  all  means  of  revising 
their  legal  rulings  except  by  revoking  the  said  submission,  and  the 
defendant  did  revoke  the  submission  for  that  reason,  then  such  reTOca- 
tion  was  legally  justifiable.  3.  Whether  the  defendant's  revocation  of 
the  submission  in  this  case  was  legally  Justifiable  or  not,  it  operated 
to  deprive  the  arbitrators  of  all  further  power  of  action  ander  the 
same.'' 

The  plaintiff  asked  the  Judge  to  rule,  whatever  he  might  find  upon 
the  question  of  fact  in  dispute,  that  the  plaintiff  was  entitled  to  a  find- 
ing in  its  favor  for  the  amount  of  the  award,  and  interest  on  the  same ; 
but  the  Judge  declined  so  to  rule. 

The  Judge  refused  to  give  the  first  two  rulings  requested  by  the  de- 
fendant, but  did  give  the  third  ruling  requested,  and  thereupon  found 
for  the  defendant.     The  plaintifi  alleged  exceptions. 

A.  A.  StrotU,  for  the  plaintiff. 

F.  A.  BrookSy  for  the  defendant 

Field,  J.  The  award  on  which  this  action  was  brought  was  in  writ- 
ing, and  was  signed  and  published  by  the  arbitrators  on  August  7, 1883. 
Before  the  award  was  signed,  the  defendant  delivered  to  the  arbitrators 
a  paper  signed  by  the  president  of  the  defendant  corporation  in  its 
name,  dated  July  30,  1883,  and  a  copy  of  the  vote  of  the  directors  of 
the  corporation  passed  on  August  1,  1883.  These  papers  we  construe 
to  be  an  unconditional  revocation  by  the  defendant  of  the  authority  of 
the  arbitrators  to  proceed  under  the  submission.  It  is  not  contended 
that  this  revocation  was  waived  or  withdrawn  bj'  the  defendant. 

A  submission  to  arbitration  is  a  power  which  may  be  revoked  at  any 
time  before  it  is  executed  by  the  publication  of  the  award,  and  an 
agreement  that  the  arbitrators  may  proceed  ex  parte^  if  either  party 
neglects  to  appear,  does  not  make  the  submission  irrevocable.  Wallls 
V.  Carpenter,  13  Allen,  19,  24 ;  Marsh  v.  Bulteel,  5  B.  &  Aid.  507 ; 
Mills  V.  Bayley,  2  H.  &  C.  36. 

The  contention  is,  that  the  submission  was  partially  executed  by  the 
award  that  the  defendant  was  not  entitled  to  recover  anything  fh>m  the 
plaintiff  in  respect  to  the  items  numbered  3,  4,  5,  and  6  in  the  state- 
ment of  claims  made  by  the  defendant.  It  does  not  appear  that  this 
was  a  separate  award,  actually  reduced  to  writing  and  signed  by  the 
arbitrators.  The  unavoidable  infei*ence  is,  that  this  conclusion  was 
announced  to  the  parties  as  the  determination  of  the  arbitrators  upon 
these  items ;  and  that  the  meeting  of  the  arbitrators  was  adjourned  for 
the  purpose  of  subsequently  hearing  and  determining  the  other  claims 
of  the  parties,  unless  meanwhile  the  parties  settled  them. 
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An  award  must  cover  all  the  claims  submitted  and  presented  to  the 
arbitrators,  and  roust  be  mutual,  certain,  and  final.  If  we  assume  that 
the  oral  announcement  of  the  arbitrators  of  their  determination  upon 
these  items  was  intended  to  be  their  final  award  on  these  items,  the 
award  would  be  bad,  unless  the  parties  had  agreed  that  these  items 
should  be  the  subject  of  a  separate  -award,  because  this  award  did  not 
decide  all  the  substantial  matters  submitted  and  presented.  Randall 
V.  Randall,  7  East,  81 ;  Robson  v.  Railston,  1  B.  &  Ad.  728 ;  Stone  v. 
Phillipps,  4  Bing.  N.  C.  87 ;  Bhear  v.  Harradine,  7  Exch.  269. 

It  has  not  been  found  as  a  fact,  that  the  parties  agreed  that  these 
items  should  be  the  subject  of  a  separate  award.  If  this  fact  were 
found,  it  would  perhaps  show  that  the  parties,  by  their  subsequent 
agreement,  entered  into  two  separate  submissions  instead  of  one ;  but 
then  the  making  and  publishing  of  an  award  under  one  submission 
would  not  be  a  part  execution  of  the  power  conferred  by  the  other. 
But  if  it  be  assumed  that  the  statement  in  the  award  is  true,  we  are 
of  opinion  that  the  award  itself  does  not  show  that  the  announcement 
of  the  determination  of  the  arbitrators  upon  the  items  mentioned  was 
intended  by  them  as  the  making  and  publication  of  an  award.  The 
award,  as  it  was  finally  made  and  published,  is  one  and  entire.  The 
power  of  the  arbitrators  over  all  the  matters  submitted,  if  there  had 
been  no  revocation,  would  have  continued  until  the  award  was  finally 
made  and  published.  Before  this  was  done,  it  was  competent  for  them 
to  change  their  minds  upon  these  items,  to  rehear  the  parties,  and  to 
revise  their  decision.  The  announcement  was  interlocutory,  and  not 
final.  It  is  therefore  unnecessary  to  consider  whether  any  partial 
award,  made  and  published  under  a  submission  such  as  this  is,  would 
preclude  a  party  from  revoking  the  authority  of  the  arbitrators  to  pro- 
ceed, under  the  submission,  to  consider  and  determine  the  remainder 
of  the  matters  submitted.  Mcc^tions  overruled.^ 

1  In  Tobej  v.  County  of  Bristol,  3  Story,  SOO,  819,  Stobt,  J.,  said :  "  But  supposing 
it  to  be  otherwise,  and  here  there  was  a  real  contract  or  agreement,  not  conditional 
bat  absolute,  on  the  part  of  the  commissioners,  to  refer  the  claims  to  arbitration,  can 
such  an  agreement  be  enforced  by  a  court  of  equity  ?  No  one  can  be  found,  as  I 
believe,  and  at  all  events,  no  case  has  been  cited  hj  counsel,  or  has  fallen  within  the 
scope  of  my  researches,  in  which  an  agreement  to  refer  a  claim  to  arbitration,  has 
ever  been  specifically  enforced  in  equity.  So  far  as  the  authorities  go,  they  are 
altogether  the  other  waj.  The  cases  are  divided  into  two  classes.  One,  where  an 
agreement  to  refer  to  arbitration  has  been  set  up  as  a  defence  to  a  suit  at  law,  as  weU 
as  in  equity ;  the  other,  where  the  party  as  plaintiff  has  sought  to  enforce  such  an 
agreement  in  a  court  of  equity.  Both  classes  have  shared  the  same  fate.  The 
courts  have  refused  to  allow  the  former  as  a  bar  or  defence  against  the  suit ;  and 
have  declined  to  enforce  the  latter  as  ill-founded  in  point  of  jurisdiction.  In  respect  to 
the  former  class,  I  will  barelj  refer  to  Wellington  v.  Mackintosh,  2  Atk.  569,  MitcheU 
V.  Harris,  4  Bro.  Ch.R.3lI  ;  s.  c.2yes.  Jr.  129,Ki]lt;.  Hollister,!  Wils.  R.  129,  Street 
r.  Rigby,  6  Yes.  815,  and  Thompson  v.  Chamock,  8  Term  R.  139.  In  respect  to 
the  latter  class.  In  Street  v.  Rigby,  6  Yes.  R.  813,  818,  Lord  Eldok  significantly 
said,  that  no  instance  is  to  be  fonnd  of  a  decree  for  specific  performance  of  an  agre^ 
ment  to  name  arbitrators,  or  that  any  discussion  upon  it  has  taken  place  in  experience 
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Ik  the  Exchequer,  Michaelmas  Vacatiok,  1851. 
[Rtpvrud  m  10  Exchejwsr,  569.] 

The  first  count  of  the  declaration  stated,  that  the  plaintiff  employed 
the  defendants  in  the  way  of  their  business  as  share-brokers,  for  com- 
mission to  be  paid  by  the  plaintiff  to  the  defendants  in  that  behalf,  to 
purchase  for  the  plaintiff,  when  and  as  soon  thereafter  as  the  defend- 
ants could,  one  hundred  shares  in  the  Great  Northern  Railway  Com- 
pany, at  the  market  price  of  such  shares  for  the  time  being;  and 
although  the  defendants  then  could  and  ought  to  have  purchased  for 
the  plaintiff  such  shares,  at  the  then  market  price  thereof,  the  defend- 
ants did  not  then  purchase  such  shares,  or  any  part  of  them,  but  fraud- 
ulentlj'  and  wrongfully  neglected  and  omitted  to  do  so,  d;c. — There 
were  other  counts  in  respect  of  other  shares. 

Plea  —  That,  after  the  accruing  of  the  causes  of  action  in  the  declara- 
tion mentioned,  and  before  the  making  of  the  agreement  hereinafter 
mentioned,  disputes  and  differences  were  existing  between  the  plaintiff 
and  the  defendants  touching  and  concerning  divers  dealings  and  trans- 
actions which  had  taken  place  between  them,  and  touching  certain 
matters  of  account  arising  out  of  those  dealings  and  transactions ;  and 
that  some  of  the  said  matters  consisted  of  the  several  transactions  ia 
the  declaration  mentioned  as  to  the  direction  to  purchase  shares  for 
the  plaintiff,  and  others  of  such  matters  were  the  subject  of  an  action 
then  depending  in  this  Court  b}*  the  plaintiff  against  the  defendants 
for  damages  claimed  by  the  plaintiff  in  respect  of  certain  other  dealings 
between  the  plaintiff  and  the  defendants,  and  certain  other  directions 

for  the  iMt  twenty-ilTe  years ;  and  he  referred  to  the  cue  of  Price  v.  Williams,  before 
LoBD  Thurlow,  in  which  he,  Lord  Eldon,  wascouDsel,  where  Lord  Tburlow  held, 
that  the  court  could  not  perform  such  an  ajpreement.  I  do  not  find  in  the  very  brief 
and  nnsatisfactoTy  reports  of  the  case  of  Price  v.  Williams,  8  Bro.  Ch.  R.  163,  and 
I  Yes.  Jr.  R.  865,  any  notice  of  this  point ;  but  there  cannot  be  anj  serioos  donbt  of 
the  accnracy  of  Lord  Eldok's  recollection  of  the  case.  In  Gonrlay  v.  The  Duke  of 
Somerset,  19  Ves.  R.  430,  Sir  William  Grant,  one  of  the  greatest  masters  of  equity 
of  his  age,  expressly  said,  that  a  bill  seeking  to  enforce  the  specific  performance  of  an 
agreement  to  refer  to  arbitration,  was  a  species  of  bill  that  has  nsTer  been  entertained 
by  a  court  of  equity.  There  are  several  other  cases  bearing  strongly  on  the  same 
doctrine,  such  as  Milnes  v.  Gery,  14  Ves.  400,  Blnndell  v.  Brettaigh,  17  Yea.  S3S,  and 
Wilks  V,  Davis,  3  Meriv.  R.  507.  But  a  later  case,  directly  in  point,  is  Agar  v.  Mack- 
lew,  S  Sim.  and  Stn.  R.  418,  where  Sir  Johh  Lbach  utterly  refhsed  to  decree  the 
specific  performance  of  an  agreement  to  refer  to  arbitration.  On  that  occasion,  he 
said  :  '  I  consider  it  to  be  quite  settled,  that  this  court  will  not  entertain  a  bill  for  the 
specific  performance  of  an  agreement  to  refer  to  arbitration ;  nor  will  it,  in  such  a 
case,  substitute  the  master  for  the  arbitrators,  which  would  be  to  bind  the 
oontraxy  to  their  agreement.' "    See  further  Ames  Cas.  £q.  Jur.  65-68. 
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by  the  plaintiff  to  the  defendants  to  purchase  for  the  plaintiff  certain 
other  shares.  Whereupon,  the  said  disputes  and  differences  then  exist- 
ing and  the  said  action  depending  as  aforesaid,  it  was  agreed  between 
the  plaintiff  and  the  defendants,  that,  in  consideration  that  the  defend- 
ants would  consent  to  a  judge's  order,  by  which  the  matters  of  the 
said  action  should  be  referred  to  the  award  of  C.  C,  and  that  the 
defendants  would  agree  to  perform  in  all  things  his  award,  to  be  made 
of  and  concerning  the  matters  so  to  be  to  him  referred,  so  far  as  the 
same  award  should  direct  performance  to  be  made  by  the  defendants, 
the  plaintiffs  should  and  would  accept  such  agreement  by  the  defend- 
ants in  full  satisfaction  of  all  damages  sustained  by  the  plaintiff  for 
and  in  respect  of  the  several  causes  of  action  in  the  declaration  in  this 
action  alleged.  —  Averments :  That,  in  pursuance  of  the  said  agree- 
ment, a  judge's  order  in  the  said  then  depending  action  was  consented 
to  by  the  defendants,  and  was  made  by  Sir  T.  J.  Piatt,  Knight,  one  of 
the  Barons  of  this  Court,  whereby,  and  by  consent  of  the  plaintiff  and 
the  defendants,  the  matters  of  the  said  then  depending  action  were 
referred  to  the  award  of  the  said  C.  C,  and  whereby  it  was  ordered 
that  the  costs  of  the  said  cause  should  abide  the  event  of  the  said 
award,  &c. ;  and  the  plaintiff  did  then  accept  such  consent  and  such 
order  made  in  pursuance  of  the  said  agreement,  in  full  satisfaction  and 
discharge  of  all  damages  by  the  plaintiff  sustained  for  and  in  respect 
of  the  several  causes  of  action  in  the  declaration  in  this  present  action 
alleged. — The  plea  then  proceeded  to  state  that  the  arbitrator  made 
his  award,  and  found  for  the  plaintiff,  damages,  £423  9«.  6dLy  which 
the  defendants  paid  to  the  plaintiff,  with  costs* 

Demurrer,  and  joinder  therein. 

WiUea,  in  support  of  the  demurrer.  — The  plea  is  bad,  as  an  accord 
without  satisfaction.  An  agreement  to  refer  to  arbitration  an  action 
then  pending  cannot  operate  as  a  satisfaction  or  release  of  other  causes 
of  action  not  included  in  that  reference.  [Pabke,  B. — There  is  good 
consideration  for  the  plaintiff's  relinquishing  those  claims.  The  defend- 
ants consent  to  refer  the  action  by  a  judge's  order,  which  may  be 
enforced  by  attachment.  Martin,  B. — Suppose  a  person  has  two 
claims  against  another,  and  he  says  to  the  latter,  ^'  If  you  will  consent 
to  refer  the  one  claim,  I  will  give  up  the  other,"  surely  such  an  agree- 
ment would  be  binding.]  An  accord  must  appear  to  be  advantageous 
to  the  party,  otherwise  it  is  no  satisfaction :  Bac.  Abridg.  tit.  *^  Accord 
and  Satisfaction "  (A.).  This  reference  is  not  more  advantageous  to 
the  plaintiff  than  it  is  to  the  defendants.  It  cannot  be  considered  that 
either  party  obtains  by  it  more  than  he  is  justly  entitled  to  in  respect 
of  the  matters  referred ;  consequently,  there  is  nothing  in  satisfaction 
of  the  claims  not  included  in  the  reference.  [Puiks,  B.  —  The  matters 
in  question  could  not  have  been  referred  unless  by  consent  of  both 
parties*  Then,  as  it  appears  that  there  was  a  binding  agreement  to 
refer,  that  is  a  satisfaction  of  the  other  claims.  ] 
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Barsiow  appnred  in  sapport  of  the  plea,  bat  was  not  called  apon  to 
argue. 
Fbb  Cubiam.  —  There  most  be  Judgment  for  the  defendants.^ 

Judgment /or  the  defendanti* 


CALVIN  ROBINSON  v.  FERDINAND  HAWKINS. 
Vbrmont  Supreme  Court,  Fbbruart  Tbbm,  1866. 

[Reported  in  88  VermmU,  698.] 

Pbck,  J.*  [The  action  is  trespass  for  the  taking  and  conversion  of 
a  oow.  The  defendant  justified  as  deputj  sheriff  under  a  writ  of  attach- 
ment in  favor  of  one  Gilson.  The  plaintiff  claims  that  the  cow  was  his 
onl}'  cow  and  therefore  exempt.    The  referee  so  finds  the  fact.] 

The  defendant  relies  on  a  submission  and  award  of  an  arbitrator 
between  the  plaintiff  and  Gilson,  as  a  bar  to  the  action.  It  appears 
that  in  1858,  while  the  suit  in  which  the  cows  were  attached  was  pend- 
ing in  the  county  court,  to  which  it  had  been  appealed,  Calvin  Robin- 
son, 2d,  and  his  father,  William  Robinson  and  Gilson  executed 
mutual  bonds  of  submission  to  arbitration,  in  pursuance  of  which  an 
award  was  made  in  May,  1859.  The  arbitration  bonds  specify  as  a 
matter  of  difference  submitted,  a  *'  disagreement  relative  to  the  sale 
and  purchase,  or  rent  and  occupancy,  of  certain  premises,  wherein  the 
said  Gilson  claims  damages  of  said  Calvin  Robinson,  which  disagree- 
ment has  resulted  in  a  suit  at  law"  (referring  to  the  suit  already  men- 
tioned), and  also  specifying  a  claim  on  the  part  of  the  said  William 
Robinson,  that  Gilson  has,  by  deputy  sheriff  Hawkins,  attached  a 
certain  cow  claimed  by  William  Robinson  as  his  property,  for  which 
Robinson  has  a  suit  pending  against  Gilson.  To  this  particular 
description  of  the  matters  submitted  is  added  a  general  clause  of  all 
matters  existing  between  Gilson  and  William  Robinson,  and  between 
Gilson  and  Calvin  Robinson.  The  defendant's  counsel  insists  that, 
under  this  general  clause,  the  plaintiff  was  bound  to  present  the  claim 
embraced  in  this  suit  before  the  arbitrator  and  have  it  there  adjudicated, 
aud  that  if  he  neglected  to  do  so  he  is  barred  of  all  remedy,  not  only 
as  against  Gilson  but  as  against  this  defendant.  We  recognize  the 
principle  established  by  the  cases  cited  in  argument,  that  under  a 
general  submission  of  all  matters  existing  between  the  parties,  if  a 
party  withholds  a  part  of  his  claims  from  the  arbitration  be  cannot,  as 
a  general  rule,  afterwards  enforce  it  against  the  other  party  to  the  sub- 
mission. Whether  this  rule  is  limited  to  cases  where  a  part}-,  in  bad 
faith  and  intentionally  in  violation  of  his  contract,  withholds  a  claim, 
it  is  not  necessary  to  decide.    Nor  is  it  necessary  to  decide  what 

1  Pabkk,  B.,  Platt,  B.,  and  Mastin,  B. 

*  The  statement  of  facta  in  the  opinion  is  abbreriated  and  a  portion  is  omitted. 
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exceptions  there  are  to  this  role  as  between  the  parties  to  the  submis- 
sion. It  is  sufficient  to  say  that,  in  the  opinion  of  the  court,  the 
neglect  of  the  plaintiff  to  present  this  claim  before  the  arbitrator 
does  not  operate  to  bar  him  from  his  remedy  against  the  defendant, 
who  was  no  party  to  the  submission.  The  cases  on  this  subject,  in 
which  it  is  held  that  the  party  is  concluded,  proceed  upon  the  ground 
that  the  party  was  bound,  by  his  contract  of  submission,  to  present  the 
claim  and  have  it  adjudicated  by  the  arbitrator.  We  think  in  this  case 
the  plaintiff  was  not  bound  by  the  submission  to  present  the  claim 
before  the  arbitrator,  but  had  a  right  to  look  to  the  officer  who  actually 
committed  the  trespass.  It  is  true  he  might  have  made  Gilson  liable 
for  the  acts  of  the  officer  if  he  could  have  shown  that  Gilson  directed 
the  officer  to  attach  and  sell  the  particular  cow  in  question,  but  he  was 
not  bound  to  resort  to  him  instead  of  the  officer  for  remedy.  The  sub- 
mission and  award  is  no  bar  to  a  recovery,  without  showing  that  the 
matter  was  submitted  to  and  adjudicated  by  the  arbitrator,  and  this 
the  referee  says  he  does  not  find. 

The  defendant's  counsel  claims  that  the  presumption  is  that  it  was 
presented  to,  and  adjudicated  by,  the  arbitrator,  unless  the  contrary  is 
shown.  This  would  be  so  if  by  the  terms  of  the  submission  it  became 
the  duty  of  the  plaintiff  to  present  it  to  the  arbitrator,  bat  not  so  in 
this  case. 


SECTION  VL 

8UBRSNBEB  AND  CANCELLATION. 


CROSS  V.   POWEL. 
In  THE  Common  Plbas,  Trikitt  Term,  159iS. 

[Reported  in  Croke  Elizabeth,  4S3.] 

Debt.  The  case  was,  A  deed-poll  was  made  between  Cross  and 
Powel,  whereby  Cross  covenants  with  Powel  to  assure  unto  him  such 
land,  and  Powel  by  the  same  deed  covenanted  with  Cross  to  pay  unto 
him  for  it  £40.  Powel  delivered  the  deed  first  to  Cross,  and  Cross 
afterwards  delivered  it  to  Powel.  Cross  brings  debt  for  this  £40. 
And  all  this  matter  being  disclosed  by  pleading,  it  was  thereupon  de- 
murred by  the  defendant,  pretending,  that  by  this  re-delivery  of  the 
deed  nnto  him  it  had  lost  its  force.  —  But  all  the  Court  held,  that  it  is 
a  good  deed  to  both ;  for  here  is  a  writing,  sealing,  i^d  delivery,  and 
the  delivery  thereof  to  the  defendant  is  not  material :  for  if  a  deed  be 
delivered  to  be  cancelled,  to  the  party  himself,  yet  if  it  be  not  cancelled, 
and  the  other  gets  it  again,  it  remains  a  good  deed.  Wherefore  it  was 
adjudged  for  the  plaintiff. 
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ALBERT'S  EXECUTORS  v.  ZIEGLER'S  EXECUTORS. 
Fennstlyahia  Suprbmb  Court,  1857. 

[Reported  in  29  Pennsylvania  State,  50.] 

Knox,  J.  We  are  of  opinion  that  the  Court  of  Common  Pleas  erred  in 
permitting  the  jur^*  to  find  under  the  evidence,  that  the  single  bill  upon 
which  this  suit  was  brought,  did  not  trulj*  express  the  contract  between 
the  parties  to  it 

There  was  no  evidence  of  either  fraud  or  mistake  in  the  execution 
and  delivery  of  the  instrument,  and  therefore  it  could  not  be  contra- 
dicted or  varied  by  parol.  The  plaintiff  has  the  right  to  a  trial  upon 
the  basis  that  the  contract  was  correctly  set  forth  in  the  instrument 
upon  which  the  suit  was  brought.  That  instrument  was  in  the  follow- 
ing words :  — 

"  Know  all  men  by  these  presents,  that  I,  John  Ziegler,  of  Latimore 
township,  Adams  county,  Pennsylvania,  do  promise  to  pay  to  Jacob 
Albert,  of  the  same  place  aforesaid,  the  full  interest  of  $1500,  one 
year  and  every  year  until  the  said  Jacob  Albert's  decease:  I,  John 
Ziegler,  bind  myself,  my  heirs,  executors,  and  administrators  for  the 
same,  it  being  for  value  received,  as  witness  my  hand  and  seal  the  first 
day  of  April,  ▲.  d.  1838. 

Signed,         ^*  John  Zibolbr,  [l.  s.]  " 

Jacob  Albert  died  on  the  5th  September,  1851  \  so  that,  according  to 
the  terms  of  the  contract,  the  plaintiff  was  entitled  to  recover  the  inter- 
est on  $1500,  from  the  first  day  of  April,  1833,  to  the  5th  September, 
1851.  But  the  defendant  alleges  that  the  instrument  upon  which  the 
suit  was  brought,  was  cancelled  by  Jacob  Albert  in  his  lifetime :  first, 
by  an  indorsement  upon  the  back  of  the  paper;  and  second,  by  his  di- 
rection to  have  the  paper  burned. 

The  indorsement  was  without  date  and  was  not  signed,  but  was 
proved  to  be  in  the  handwriting  of  the  present  plaintiff,  who  was  the 
executor  and  the  only  person  interested  in  the  estate  of  Jacob  Albert 
It  was  as  follows :  — 

*^  This  within  obligation  after  my  decease  shsll  be  of  do  effect,  but 
till  then  to  be  and  remain  in  full  force  and  virtue." 

Whether  this  indorsement  was  made  by  the  direction  of  the  testator, 
was  a  question  of  fact  for  the  jury.  If  so  made,  its  legal  effect  was  for 
the  court.  The  plaintiff  asked  the  court  to  instruct  the  jury  that  the 
indorsement,  even  if  proved  to  have  been  made  by  the  holder,  would 
not  amount  to  a  release  of  the  interest  stipulated  to  be  paid ;  to  which 
an  affirmative  answer  was  given.  This  was  correct.  For  although 
the  bond  could  be  released  in  equity  by  parol,  it  could  only  be  done  by 
delivery  and   upon  sufficient  consideration.    That  natural  love  and 
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aflfection  is  not  a  sufScient  coDsideration,  is  conclusively  established  by 
the  cases  of  Eeunedy's  Executors  v.  Ware,  1  Barr,  445,  and  In  r€ 
Campbell's  Estate,  7  Barr,  100.  And  that  there  was  no  deliver}*  is 
proved  by  the  indorsement  itself,  for  the  bond  was  to  remain  good 
until  Jacob  Albert's  decease. 

The  reason  why  a  parol  release  of  a  sealed  instrument  is  good  in 
equity,  is  because  it  is  there  treated  as  an  agreement  not  to  sue,  and  is 
executed  specifically  by  a  perpetual  injunction.  But  there  must  be  a 
contract  to  release,  founded  upon  a  sufficient  consideration,  otherwise 
it  is  at  the  most  only  an  executory  gift,  subject  to  the  control  of  the 
donor,  and  which  can  neither  be  enforced  against  him  nor  his  personal 
representative.  It  is  clear,  therefore,  that  the  indorsement  upon  the 
single  bill  was  not  a  valid  release  of  the  debt,  nor  would  the  mere  un- 
executed testamentary  direction  for  the  destruction  of  the  instrument 
amount  to  an  extinguishment  of  the  debt  But  the  cancellation  of  a 
bond,  or  its  delivery  to  the  obligor,  or  even  to  a  stranger,  with  the  in- 
tent that  it  shall  be  cancelled,  amounts  to  an  extinction  of  the  debt : 
Licey  v.  Licey,  7  Barr,  251..  If  therefore  the  jury  should  be  satisfied 
upon  another  trial,  that  Jacob  Albert  in  his  lifetime  gave  the  bond  in 
question  to  his  grandson,  Hiram  Albert,  and  told  him  to  burn  it,  it 
would  in  effect  be  cancelled  and  the  debt  extinguished  ;  and  the  subse- 
quent preservation  of  the  bond,  and  the  institution  of  this  suit  upon  it 
by  John  E.  Albert  against  the  manifest  intention  and  express  direction 
of  his  father,  would  be  a  fraud  upon  the  estate  of  John  Ziegler,  which 
could  not  be  permitted  to  succeed  in  a  court  of  justice.  If  however 
this  allegation  is  not  satisfactoril}'  established,  we  see  nothing  in  the 
case,  as  now  presented,  which  would  prevent  the  plaintiff  from  recov- 
ering the  amount  of  his  claim. 

The  indorsement  upon  the  single  bill,  that  it  should  be  of  no  effect 
after  the  holder's  death,  as  well  as  the  declarations  of  Jacob  Albert 
testified  to  by  John  Trump,  Jacob  Furst,  Lewis  Myers,  and  others,  al- 
though not  evidence  to  var}'  the  written  instrument,  nor  to  establish  an 
independent  defence,  may  properly  be  received  as  corroborative  to  the 
testimony  of  Nelson  Day.  For  liie  often  repeated  declarations  of  the 
plaintiff's  testator,  that  he  did  not  intend  to  claim  anything  upon 
the  bond  from  the  estate  of  his  deceased  son-in-law,  John  Ziegler^ 
tends  to  the  more  ready  belief  in  his  direction  for  its  destruction. 

Judgment  reversed  and  venire  de  novo  awarded.^ 

1  Surrender  of  a  bond  to  the  obligee  with  intent  to  extingnish  the  obli^tion  has 
the  intended  effect.  Hnrst  v.*  Beach,  1^  Madd.  351 ;  Beach  v.  Endresa,  61  Barb.  570; 
Picot  V.  Sanderson,  1  Der.  309 ;  Wents  v.  Dehayen,  1  S.  &  R.  317 ;  Lioej  v.  Lioej, 
7  Pa.  Si  251. 
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MABSTON,   ADM.,  AppELLAirr,  v.  MABSTON  Sb  Ahothuu 

Kkw  HAMPSHiM  Sur&u»  Court,  Juxk,  1886. 
[RtpartBd  in  64  New  HampMrt,  146.] 

AppEiXy  from  k  pro  forma  decree  of  the  juilge  of  probate,  charging 
the  appellant  with  the  amount  of  two  notes  signed  by  Orissa  J.  Pills- 
bary,  two  notes  signed  by  L.  D.  Kelly,  and  one  note  signed  by 
Anson  R.  Marstou,  all  payable  to  his  intestate,  Mercy  Marston. 

Aldrick  Jb  Remich.  for  the  appellant 

Drew  A  Jordan  and  J2.  Farnhamy  for  the  appellees. 

Smith,  J.^  In  November,  1878,  Mrs.  Marston  made  known  her  de- 
sire and  purpose  to  give  to  her  son  the  plaintiff,  and  to  her  daughter 
Mrs.  Pillsbury,  the  promissory  notes  which  she  held  against  them. 
That  purpose  she  understandingly  carried  into  effect  by  the  transfer  to 
them  of  the  possession  of  the  notes,  without  condition  or  reservation. 
The  transaction  was  intended  by  her  and  understood  by  them  to  be  a 
complete  delivery  of  the  notes,  operating  as  an  absolute  extinguish- 
ment of  all  claim  against  them  as  signers  of  the  notes.  None  of  the 
elements  to  constitute  a  valid  gift  inter  vivos  were  wanting.  The  gift 
was  by  a  person  competent  to  give,  of  property  she  had  a  right  to 
give,  to  persons  competent  to  receive,  and  was  completed  by  an  abso- 
lute and  unconditional  transfer  of  the  possession  of  the  thing  given. 
The  gift  having  been  perfected  by  delivery  and  acceptance,  became  an 
executed  contract,  founded  in  mutual  consent,  irrevocable  by  the 
donor,  and  the  notes  became  the  absolute  property  of  the  donees. 
Creditors  only  could  interfere,  but  there  is  no  suggestion  that  there 
were  any. 

The  redelivery  of  the  notes  to  Mrs.  Marston  subsequently  on  the 
same  day  was  not  a  revocation  of  the  gift,  for  it  is  found  as  a  fact,  and 
the  paper  drawn  up  by  Mr.  Herbert  and  signed  by  her  shows,  that  the 
parties  did  not  understand  that  the  gift  was  revoked,  and  did  not  in- 
tend to  revest  the  title  to  the  notes  in  her,  except  in  the  contingency 
which  has  never  happened.  Nor  was  the  redelivery  a  gift  inter  vivos 
from  the  children  to  their  mother ;  the  facts  show  that  was  not  what 
the  parties  intended;  and  besides,  a  gift  of  the  donor's  promissory 
note  may  be  avoided.  If  the  reissue  of  the  notes  was  intended  as 
security  for  their  agreement  to  support  their  mother,  the  answer  is, 
there  was  no  valuable  consideration  for  the  agreement  8  Pars.  Count. 
862.* 

Decree  of  probate  court  reversed, 

^  Most  of  the  ftstement  of  facte  snd  a  portion  of  the  opinion  hare  been  omitted. 

*  Snnender  of  a  note  to  the  maker  with  intent  to  extingaish  it  has  the  intended 
effect  Shennan  o.  8hennan»  8  Ind.  837 ;  Oibeon  v.  Gibeon,  15  HI.  App.  82S ;  Denmna 
V.  Mcliehin,  87  Ind.  241,  S46 ;  Peebodj  v.  Peebodj,  59  Ind.  556  ;  Slade  e.  Mntrie,  156 
Mue.  19;  Stewart  e.  Hidden,  18  Minn.  48 ;  Vanderbeck  e.  Vanderbeck,  80  N.  J.  Eq. 
965;  Larkin  v.  Haidenbiook,  90  N.  T.  888 ;  Jaifraj  v.  Daris,  194  N.  T.  164,  170; 
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DABLAND  v.  TAYLOR. 
Iowa  Sxtfbbmk  Court,  Degkmbbr  6,  1876. 

lEiported  in  52  Iowa,  508.] 

Dat,  J.  [The  plaintiff  as  administrator  of  Alsej  Darland  snes  for 
the  price  of  a  certain  piece  of  land  sold  by  her  to  the  defendant  Prom- 
issory notes  were  given  by  the  defendant  for  this  mone}',  bat  shortly 
before  her  death  Alsey  Darland  destroyed  the  notes,  and  informed  her 
son  of  the  fact,  and  that  she  had  done  it  because  she  did  not  want  the 
defendant  to  have  those  notes  to  pay  on  her  death.  There  was  no  evi- 
dence that  the  defendant  knew  of  the  destruction.  The  court  below 
gave  judgment  for  the  plaintiff.]  ^ 

The  court  grounded  the  opinion  tliat  the  declaration  of  the  donor  is 
in  itself  insufficient  to  establish  a  gift  Bumey  v.  Ball,  24  6a.,  565. 
What  is  there  said  upon  the  subject  is  as  follows :  '^  Our  opinion  is  that 
the  declarations  of  the  donor  that  he  had  given  are  always  admissible 
in  evidence  in  cases  of  this  sort.  We  have  heretofore  held,  and  still 
hold,  that  they  are  insufficient  of  themselves  to  establish  a  gifL.  To 
constitute  a  good  and  valid  gift  there  must  be  a  delivery,  actual  or  con- 
structive, or,  as  it  is  termed  sometimes,  symbolical,  or  a  writing."  It 
is  evident  from  the  foregoing  that  the  court  simply  determined  that  the 
declarations  of  a  donor  that  he  had  made  a  gift  are  not  sufficient  with- 
out some  proof  of  delivery,  actual  or  constructive.  It  is  not  held,  nor 
intimated,  that  the  declaration  of  the  donor  is  not  admissible  to  estab- 
lish the  facts  from  which  a  delivery  may  be  inferred.  That  such  facts 
may  be  established  by  the  declaration  of  the  donor  we  do  not  doubt 

The  court  further  held  that  there  was  no  delivery  or  acceptance  of 
the  gift,  and  that  both  are  necessary.  The  authorities  hold  that  the 
delivery  may  be  actual  or  symbolical.  In  Granigan  v,  Arden,  10  John- 
son, 292,  a  father  bought  a  ticket  in  a  lottery,  which  he  declared  he 
gave  to  his  daughter,  and  wrote  her  name  upon  it  After  the  ticket 
had  drawn  a  prize  he  declared  that  he  had  given  the  ticket  to  his  child, 
and  that  the  prize  money  was  hers.  This  was  held  sufficient  to  author- 
ize a  Jury  to  infer  all  the  formality  requisite  to  a  valid  gift,  and  that 
the  title  to  the  money  was  complete  and  vested  in  the  daughter.  In 
Gardner  v,  Gardner,  22  Wendell,  525,  a  debt  contracted  by  the  wife 
was  held  to  be  discharged,  as  a  gift,  causa  mortis^  by  the  husband's 
destroying  the  bond,  the  evidence  of  the  debt,  and  declaring  that  the 
money  was  hers.     See,  also,  Blaisdel  v,  Locke,  52  N.  H.  238. 

In  Hillebrant  v.  Brewer,  8  Texas,  45,  where  the  father  branded  cer- 
tain cattle  in  his  son's  name,  and  recorded  the  brand,  it  was  held  suf- 

Kent  V.  Rejnolds,  8  Han,  559;  Bridgen  v,  Hntchins,  11  Ired.  68;  MeMn  v.  Bnllazd, 
82  N.  C.  S3  ;  Dittoe's  Adm.  v.  Clane/s  Ex.,  22  Ohio  St.  436 ;  Ellsworth  o.  Fogg,  8S 
Vt.  355;  Lee's  Ex.  v.  Boak,  11  Gratt.  182. 

^  The  statemeut  of  facts  in  the  opinion  has  been  abbreviated. 
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ficient  to  establish  a  sjmbolioal  delireiy.  The  destmcUon  of  the  notes, 
together  with  the  repeated  declarations  of  the  deceased  that  she  did 
not  intend  the  defendant  to  pay  the  debt,  constitute  a  sufficient  deliv- 
ery under  the  authorities  cited.  As  the  gift  was  for  the  benefit  of  the 
donee  and  coupled  with  no  condition^  his  acceptance  of  it,  from  all  the 
circumstances  proved,  in  the  absence  of  any  opposing  testimony,  must 
be  presumed.     Blaisdel  v.  Locke,  52  K  H.  238  (244). 

The  court  further  held  that  the  gift  was  made  by  the  donor  in  appre- 
hension of  death  before  morning,  and  that,  as  she  did  not  die,  there 
was  a  revocation  of  the  gift.  The  evidence  does  not  at  all  sustain  the 
position  that  the  gifl  was  intended  to  be  operative  only  in  the  event  of 
the  death  of  the  donor  before  morning.  Upon  the  contrary  the  evi- 
dence clearly  shows  that  the  deceased  desired  to  discharge  the  defen- 
dant from  liability  upon  the  notes,  and  that  the  destruction  of  the  notes 
was  made  at  the  time  in  question  because  she  feared  that  she  might 
die  before  morning,  and  thus  be  prevented  flx>m  discharging  the  defend- 
ant as  she  desired.  Afterward,  and  during  her  last  sickness,  and  but 
a  short  time  before  death,  the  deceased  declared  that  she  had  destroyed 
the  notes  so  that  W.  H.  Taylor  would  get  the  property,  and  tliat  she 
intended  him  to  have  it  There  was  not,  we  think,  any  revocation  of 
the  gift. 

The  evidence  we  think  establishes  a  completed  and  valid  gift^  causa 
mortis  J  of  the  amount  of  the  notes  in  question. 

^ReversecL 


SECTION  VEL 
ALTERATION. 


HENBT  PIGOrS  CASE. 
Ixt  THE  King's  Bench,  Trinttt  Term,  1614. 

[Reported  tn  1 1  Coke,  266.] 

Benedict  Wikchcoicbe,  Esq.  brought  an  action  of  debt  against 
Henry  Pigot  which  was  entered  Trin.  11  Jaa  Regis,  Rot  566,  in  Banco 
Regis  on  a  bond  made  to  the  plaintiff  in  £60  2  Martii,  anno  8  Jaa 
Regis.  The  defendant,  without  demanding  oyer  of  the  bond  or  con- 
dition, pleaded  nan  est  /actum.  And  the  jury  gave  a  special  verdict 
to  this  effect,  that  the  bond  was  made  to  the  plaintiff  in  the  same 

^  Dettraction  of  a  note  opentea  as  a  discharge  of  th«  maker.  Gilbert  o.  Weth- 
•rell,  S  Sim.  St  St.  858 ;  McDonald  v.  Jackson,  56  Iowa,  643 ;  Fbher  v.  Mershon,  8  Bibb, 
597;  Van  Anken  o.  Hombeck,  2  Green,  178;  Blade  o.  Koland,  19  Wend.  178.  So  of 
a  bond,  Gardner  v.  Gardner,  99  Wend.  696;  Bond  v.  Bnnting,  78  Pa.  910,  918; 
Bmb  v.  Bees,  11  Bich.  Eq.  86. 
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manner  as  he  had  declared,  and  found  the  bond  in  these  words,  Nove- 
rint  aniversi  per  prsesentes  nos  Georgium  Watkins  Generos'  Henricam 
Pigot  de  civitate  Ozon'  Draper,  et  Johannezn  Pyme  de  eadem  civitate. 
Cord  way  ner,  teneri  et  firmiter  obligari  Benedicto  Winchcombe  Armig' 
in  60  libris,  &c.  And  in  truth  the  plaintiff  was  Sheriff  of  the  county 
of  Oxford ;  and  the  condition  of  the  bond  was,  that  the  said  Geoi-ge 
Watkins  should  appear  in  the  King's  Bench  niense  JPcuchcB  to  answer 
to  George  Ck>ttle  in  a  plea  of  trespass ;  and  that  the  said  bond  was 
delivered  by  the  said  Henry  Pigot  as  his  deed  to  the  use  of  the  plaintiff ; 
and  that  after  the  delivery  of  the  said  deed  hsec  verba  sequentia,  vide- 
licet (Vicecom'  Comitatus  Ozon')  insert'  et  interlineaf  fuerunt  in  eodem 
scripto  post  prsedicta  verba  (Benedicto  Winchcombe  Armig')  et  ante 
prsedicta  verba  (in  sexaginta  libris)  superius  in  obligations  prsedicta 
mentionat',  sine  notitia,  Anglice  the  privity,  seu  mandat'  predict* 
Benedicti,  et  utrum  super  tota  materia,  &c  videbitur  justic'  et  cur'  hie 
quod  scriptum  prsed'  sit  factum  prsed'  Henrici  necne  iidem  jur"  penitus 
ignorant,  et  petunt  advisamentum  cur*  hie,  &c. 

And  in  this  case  these  points  were  resolved :  1.  When  a  lawful  deed 
is  rased,  whereby  it  becomes  void,  the  obligor  may  plead  non  est  fao- 
turn,  and  give  the  matter  in  evidence,  because  at  the  time  of  the  plea 
pleaded,  it  is  not  his  deed. 

Secondly,  it  was  resolved,  that  when  any  deed  is  altered  in  a  point 
material,  by  the  plaintiff  himself,  or  by  any  stranger,  without  the 
privity  of  liie  obligee,  be  it  by  interlineation,  addition,  rasing,  or  by 
drawing  of  a  pen  through  a  line,  or  through  the  midst  of  any  material 
word,  that  the  deed  thereby  becomes  void :  as  if  a  bond  is  to  be  made 
to  the  Sheriff  for  appearance,  &c.  and  in  the  bond  the  Sheriff's  name  is 
omitted,  and  after  the  delivery  thereof  his  name  is  interlined,  either  by 
the  obligee  or  a  stranger,  without  his  privity,  the  deed  is  void :  so  if 
one  makes  a  bond  of  £10  and  after  the  sealing  of  it  another  £10  is 
added,  whieh  makes  it  £20,  the  deed  is  void :  so  if  a  bond  is  rased,  by 
which  the  first  word  cannot  be  seen,  or  if  it  is  drawn  with  a  pen  and 
ink  through  the  word,  although  the  first  word  is  legible,  yet  the  deed  is 
void,  and  shall  never  make  an  issue,  whether  it  was  in  any  of  these 
cases  altered  by  the  obligee  himself,  or  by  a  stranger  without  his  priv- 
ity. So  if  the  obligee  himself  alters  the  deed  by  any  of  the  said  ways, 
although  it  is  in  words  not  material,  yet  the  deed  is  void :  but  if  a 
stranger,  without  his  privity,  alters  the  deed  by  anj'  of  the  said  ways 
in  any  point  not  material,  it  shall  not  avoid  the  deed.  Vide  Dyer,  9 
£liz.  fol.  261  b.  And  therefore  in  the  principal  case,  the  addition  made 
by  a  stranger,  without  the  privity  of  the  plaintiff,  being  in  a  point  not 
material  for  anything  that  appears  to  the  court ;  for  this  cause,  judg- 
ment  was  given  for  the  plaintiff ;  and  so  you  will  the  better  understand 
the  book  in  1 4  H.  8,  fol.  25  b. 

And  in  this  case  it  was  moved  at  the  bar,  when  a  deed  shall  be  good 
in  part,  and  void  in  part :  as  to  that,  I  conceive,  there  is  a  difference 
when  a  deed  is  void  cU>  initio^  and  when  it  becomes  void  by  misfeasance 

VOL.  II.  —  4S 
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ex  po$i  /aeto.  Also  there  is  a  difference  when  the  deed^  which  is  yoid 
in  part  ab  initio,  doth  consist  upon  the  entirety,  and  when  upon  divers 
several  clauses :  and  in  these  also  there  is  a  difference,  when  the  sev- 
eral, clauses  are  absolute  and  distinct,  and  when  they  are  several,  and 
yet  the  one  has  dependency  upon  the  other. 

As  to  the  first,  it  is  unanimously  agreed  in  14  H.  8,  25,  26,  &a  that 
if  some  of  the  covenants  of  an  indenture,  or  of  the  conditions  indorsed 
upon  a  bond,  are  against  law,  and  some  good  and  lawful ;  that  in  this 
case,  the  covenants  or  conditions  which  are  against  law  are  void  ab 
initio,  and  the  others  stand  good.^ 

But  if  a  deed  contains  divers  distinct  and  absolute  covenants,  if  any 
of  the  covenants  are  altered  by  addition,  interlineation,  or  rasure,  this 
misfeasance  ex  post  facto,  avoids  the  whole  deed,  as  it  is  held  in  14  EL 
8,  25,  26.  For  although  they  are  several  covenants,  yet  it  is  but  one 
deed,  8  H.  7,  fol.  5,  a.  If  two  are  bound  in  a  bond,  and  afterwards  the 
seal  of  one  of  them  is  broken  off,  this  misfeasance  ex  post  facto  avoids 
the  whole  deed  against  both.  Vide  the  case  of  Matthewson,  Mich.  89 
Ss  40  Eliz.  in  the  Fifth  Part  of  my  Reports,  fol.  23  a.* 


DAVIDSON,  Public  OFFicsa,  &c.  v.  COOPEB  Se  BBASSINGTON. 

Ix  THE  Exchequer  Chamber,  Jult  6, 1844. 

[lUportmi  in  13  Muion  4r  Wel&by,  343.] 

Lord  Dekman,  G.  J.  This  was  a  declaration  in  assumpsit  on  a 
written  guarantee,  to  which  one  defendant  pleaded,  that,  while  the 
guarantee  was  in  the  plaintiffs  hands,  it  was,  without  the  defendant's 
consent  or  knowledge,  materially  altered  by  the  addition  of  two  seals 
opposite  the  names  of  the  defendant  and  the  other  party  to  it,  whereby 
its  apparent  nature  and  effect  were  wholly  altered.  Issue  being  taken 
on  this  plea,  the  jury  found  it  was  so  altered ;  and  judgment  has  been 
given  by  the  Court  of  Exchequer  for  the  defendant,  after  having  dis- 
charged a  rule  for  judgment,  non  obstante  veredicto,  upon  argument. 

After  much  doubt,  we  think  the  judgment  right  The  strictness  of 
the  rule  on  this  subject,  as  laid  down  in  Pigot's  Case,  can  only  be 
explained  on  the  principle  that  a  party  who  has  the  custody  of  an 
instrument  made  for  his  benefit,  is  bound  to  preserve  it  in  its  original 
state.    It  is  highly  important  for  preserving  the  purity  of  legal  instru- 

^  Portion  of  the  cMe  is  here  omitted. 

'  In  Bayly  v,  Oarford,  March,  125,  the  seals  of  two  obligors  on  a  joint  and  lereral 
bond  had  been  eaten  by  mice  and  rats,  bat  the  seal  of  the  defendant's  testator  had  not 
been.  The  court  "  did  strongly  incline  that  judgment  ought  to  be  given  for  the 
defendant,  and  their  reason  was  that  if  the  obligee  by  his  act  or  own  lachesse  dis- 
charge one  of  the  obligors,  where  they  are  jointly  and  sexerallj  bound,  that  the  same 
discharges  them  all,  but  gave  day  for  the  further  debating  of  the  case,  for  that  this 
was  the  first  time  it  was  argued." 
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ments  that  this  principle  should  be  borne  in  mind,  and  the  rule  adhered 
to.  The  party  who  may  suffer  has  no  right  to  complain,  since  there 
cannot  be  any  alteration  except  through  fraud,  or  laches  on  his  part 
To  say  that  Pigot's  Case  has  been  overruled,  is  a  mistake ;  on  the  con- 
trary, it  has  been  extended :  the  authorities  establishing,  as  common 
sense  requires,  that  the  alteration  of  an  unsealed  paper  will  vitiate  it. 
Upon  the  doubt  whether  this  instrument  is  altered,  because  it  remains 
exactly  as  it  was  when  signed,  but  only  something  is  added  near  to  the 
signatures  of  the  defendants,  we  may  observe,  that  that  addition  gives 
a  different  legal  character  to  the  writing,  and  would,  if  made  with  the 
consent  of  all  interested,  completely  change  the  nature  of  the  relatioa 
towards  each  other  of  the  parties  to  it,  and  the  remedies  upon  it.  The 
observation  that  a  deed  is  not  made  by  sealing,  but  by  delivery,  does 
not  appear  to  touch  the  argument,  for  no  addition,  erasure,  or  inter- 
lineation, after  execution,  makes  the  actual  iustrument  different  in  legal 
effect  from  what  it  was;  the  original  document  may  be  perfectly  visible 
through  the  attempt  to  disguise  it,  but  a  different  appearance  is  pro- 
duced. The  truth  cannot  be  known  from  inspection,  but  would  require 
to  be  established  by  evidence,  and  this  through  some  default  of  the 
person  to  whose  care  it  was  consigned,  and  who  would  be  possessed  of 
a  superior  legal  remedy  if  the  altered  writing  could  be  imposed  on  the 
contractor  as  genuine.  We  are  therefore  of  opinion,  boUi  upon  prin- 
ciple and  authority,  that  this  judgment  must  be  affirmed. 

Judgment  affirmied} 


SECTION  VnL 
MERGERS 


HIGGENS'S  CASK 
Ik  the  Common  Plbas,  Michaelmas  Term,  1605. 

XfitptrrUd  in  6  Coke,  44  6.3 

In  debt  by  Randal  and  his  wife  executrix  of  Themilthorp  against 
Higgens,  on  a  bond  made  to  the  testator,  the  defendant  pleaded  that 

^  The  mle  in  Pigot's  Case  waa  applied  to  bills  of  exchange  and  promiasorjr  notes 
in  Master  and  Miller,  4  T.  R.  320,  2  H.  BL  141.  and  haa  been  freqnenUj  apjOied  to 
anch  instrnments.    See  Ames  Cas.  B.  &  N.,  I.  447,  Bills  of  Exchange  Act,  §  64. 

In  the  United  States,  alteration  by  a  stranger  has  been  held  not  to  aroid  a  con- 
tract Ames  Cas.  B.  &  N.,  L  447 ;  2  Am.  &  £ng.  Encyc.  of  Law  (2d  ed.),  214.  The 
Negotiable  Instrnments  Law  (§  124)  has,  however,  copied  the  English  mle.  See  16 
Harr.  L.  Rer.  260. 

The  mle  against  alteration  is  applicable  to  simple  written  contracts.  Powell  v. 
BiTett,  16  EmU,  29;  Forahaw  v.  Chabert,  3  Bzod.  &  B.  156;  Nichols  0.  Johnson,  10 


*  See  20  Am.  &  Eng.  Encjc.  of  Law  (2d  ed.),  596-60a 
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the  testator  in  yitft  suft  ia  caria  de  Banco  hie  recuperavit  debitum 
prsedictum,   ae   60 «.   pro  damnis   (without  alleging   any   execution), 
quod  quidem  recordum  recuperationis,  was  removed  extra  Bancum 
per  br.  de  errore  coram  Bege,  &  ibidem  remanet  minime  reversatum 
seu  adnullatum  ;  and  thereupon  it  was  demurred.     And  it  was  objected, 
that  if  a  man  recovers  debt  on  a  bond,  or  rent  on  a  lease  for  3'ears,  it 
is  at  the  plaintiff's  election  to  sue  execution  on  that  judgment,  or  to 
have  a  new  action;  and  that  for  divers  reasons.     1.   B3'  the  judgment, 
the  deed  or  rent  is  not  changed,  but  continues  a  deed  and  a  rent  not- 
withstanding the  judgment ;  as  if  a  man  be  indebted  in  arrearages  on 
accompt,  and  takes  a  bond  for  the  payment  of  them,  yet  he  may  have 
an  action  on  the  one  or  the  other,  as  it  is  agreed  in  11  H.  4  and  Mich. 
2  Jac.  Bot.  3272,  in  this  court,  in  debt  by  Bichard  Branthwait  against 
Sir  William  Cornwalleys  the  younger,  on  a  bond  for  payment  of  mone^', 
the  defendant  pleaded   in   bar,  quod  querens  post  diem  solutionis 
pecunicBj  and  before  the  purchase  of  the  writ  did  accept  of  a  statute- 
staple  for  the  same  debt,  and  in  full  satisfaction  of  the  bond,  on  which 
the  plaintifif  demurred:  and  it  was  adjudged  for  the  plaintiffl     For 
although  he  had  taken  a  statute  for  the  same  debt,  which  is  a  matter 
of  record,  and  of  a  higher  nature  than  the  bond  is,  yet  the  bond  did 
remain  in  force ;  and  it  was  in  the  plaintiff's  election  to  take  his  action 
or  remedy  on  the  one  or  the  other.     2.   It  was  objected,  that  it  would 
be  against  reason  to  compel  the  plaintiff  to  sue  execution  on  the  first 
judgment,  for  perhaps  the  plaintiff  knows  that  the  first  judgment  is 
erroneous,  or  that  he  has  recovered  by  false  oath,  in  which  case  the 
judgment  is  reversable  by  error,  or  attaint,  and  therefore  if  he  should 
sue  execution  it  would  be  in  vain  ;  for  he  ought  to  restore  (when  the 
judgment  is  reversed)  all  that  which  he  has  received.    8.   It  was  ob- 
jected, if  in  debt  on  a  bond  the  defendant  denies  his  deed,  and  it  be 
found  his  deed,  in  that  case  the  deed  shall  be  delivered  to  the  plaintiflT, 
and  the  reason  is,  to  the  end  that  he  may  have  a  new  action  if  he  will : 
but  if  it  be  found  not  his  deed,  the  deed  ought  always  to  remain  in 
court,  till  the  plaintiff  has  reversed  the  judgment     Vide  9  E.  4, 50  a,  b. 
4.  If  two  be  bound  in  a  bond  jointly  and  severally,  and  the  obligee  re- 
covers against  one  of  them  on  this  bond,  the  nature  of  the  bond  is  not  so 
changed  by  this  recovery  but  he  may  on  the  same  bond  have  an  action 
against  the  other.     But  it  was  resolved,  that  as  long  as  the  judgment 
remains  in  force,  he  cannot  have  a  new  action  upon  the  same  bond ; 
for  as  he  who  has  a  debt  by  simple  contract,  and  takes  a  bond  for  the 
same  debt,  or  any  part  of  it,  the  contract  is  determined,  8  H.  4,  17  b, 
11  H.  4,  79,  b,  9  £.  4,  50,  b,  51,  a.     So  when  a  man  has  a  debt  on  a 

CoDD.  192;  Baxter  v.  Camp,  71  Conn.  245 ;  Johnson  v.  Brown,  51  Ga.  498;  Kline  r. 
Raymond,  70  Ind.  271 ;  Andrews  v.  Bnrdick,  62  Iowa,  714,  720 ;  Davis  v.  Campbell,  93 
Iowa,  524;  Lee  v.  Alexander,  9  B.  Mon.  25  ;  Osgood  t;.  Stevenson,  143  Mass.  399 ;  Con- 
sanl  V.  Sheldon,  35  Neb.  247 ;  Meyer  v.  Hnneke,  55  N.  Y.  412 ;  Martin  v.  Tradesmen's 
Ins.  Co.,  101  N.  Y.  498 ;  Cline  v.  Goodale,  23  Oreg.  406 ;  American  Pub.  Co.  v. 
Fisher,  10  Utah,  147;  Schwalm  v.  Mclutyre,  17  Wis.  232. 
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bond,  and  by  ordinary  coarse  of  law  has  jadgment  thereon,  the  con- 
tract by  specialty  which  is  of  an  inferior  nature,  is  by  judgment  of  law 
changed  into  a  matter  of  record,  which  is  of  a  higher  nature.  2.  If  he 
who  recovers  may  have  a  new  action  and  a  new  judgment  he  may  have 
infinite  actions,  and  infinite  judgments  to  the  perpetual  vexation  and 
charge  of  the  defendant  and  injimtum  injure  reprobatur.  3.  On  every 
Judgment  the  defendant  shall  be  amerced,  and  if  he  be  a  duke,  marquis, 
earl,  viscount  or  baron,  he  shall  be  amerced  to  one  hundred  shillings, 
and  so  the  defendant  might  be  infinitely  amerced  on  one  and  the  same 
obligation,  which  would  be  mischievous,  and  interest  retpubliccB  ut  fit 
finis  litiUm.  And  if  a  man  has  a  liberty  by  prescription,  and  takes 
letters  patent  thereof,  the  matter  of  record  drowns  the  prescription 
which  was  the  inferior,  as  it  is  held  in  38  H.  8  Br.  Prescription  102. 
Vide  10  H.  7,  21,  a,  b,  &  24,  b,  2  E.  4,  14,  b,  22  H.  6,  66,  8  H.  4,  16, 
34  H.  6,  26,  &c.  And  if  a  man  has  an  annuity  b}'  deed  or  prescrip- 
tion, and  brings  his  writ  of  annuity'  and  has  judgment  so  long  as  this 
Judgment  doth  remain  in  force,  he  shall  never  have  a  writ  of  annuity 
(although  it  be  an  annuity  of  inheritance),  but  a  Scfac,  on  that  judg- 
ment ;  because  the  matter  of  the  specialty  or  prescription,  is  by  the 
Judgment  altered  into  a  thing  of  a  higher  nature.  Vide  37  H.  6,  13,  b, 
Judgment  in  an  action  of  forgery  of  a  false  deed,  is  a  good  bar  in 
another  action  on  the  same  forgery.  But  if  recovery  be  in  debt  on  a 
bond  in  the  county  hy  justices,  there,  notwithstanding  such  Judgment, 
the  plaintiff  may  have  an  action  of  debt  on  the  bond  in  a  court  of 
record ;  for  the  county  court  is  not  of  record,  and  therefore  the  bond 
is  not  changed  into  anj'thing  of  a  higher  nature ;  but  so  long  as  such 
Judgment  remains  in  force  the  plaintiff  shall  not  have  another  action  by 
justices  in  the  same  court  for  the  infinite  vexation  of  the  party,  as  hath 
been  said. 

And  as  to  the  said  case  of  Branthwait  it  was  agreed  to  be  good  law ; 
for  a  statute-staple,  or  bond  in  the  nature  thereof,  is  but  a  bond  re- 
corded, and  one  bond,  be  it  of  record,  or  not  of  record  cannot  merge 
another.  Also  a  bond,  and  bond  in  the  nature  of  a  statute-staple  are 
two  distinct  liens,  made  by  assent  of  the  parties  without  process  of 
law,  whereof  the  one  hath  no  dependency  on  the  other.  But  in  an 
action  brought  on  a  bond,  the  suit  is  grounded  on  the  bond,  as  a  build- 
ing upon  a  foundation  ;  and  the  plaintiff  hath  judgment  to  recover  the 
debt  due  b}*  the  bond ;  so  that  b^"^  Judicial  proceeding,  and  act  in  law, 
the  debt  due  by  the  bond  is  transformed  and  metamorphosed  into  a 
matter  of  record ;  and  Judgment  in  a  court  of  record  is  of  a  higher 
nature  than  a  statute-staple,  statute  merchant,  or  an}-  recognizance 
acknowledged  by  assent  of  the  parties,  without  judicial  proceeding. 
And  as  to  the  objection  which  was  made,  that  perhaps  the  recovery  is 
erroneous ;  to  that  it  was  answered,  that  that  was  the  plaintiff's  fault, 
and  although  it  be  erroneous,  yet  so  long  as  it  remains  in  force,  it 
ought  to  be  executed ;  and  when  it  is  reversed,  then  the  obligee  is 
restored  to  his  new  action  on  the  bond.    And  it  is  true,  that  in  old 
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books,  after  jadgment  giren  in  an  action  of  debt  on  a  bond ;  the  bond 
ahall  be  damned,  because  the  duty  was  changed  into  another  natare, 
and  that  was  the  tme  reason  of  the  old  books,  and  not  the  reason 
which  Brook  supposes  in  abridging  the  case  of  11  H.  4,  Faits  19,  that 
otherwise  the  obligee  might  again  recover  thereupon.  And  therewith 
agree  9  E.  4,  51,  a,  7  H.  4,  89,  b,  11  H.  4,  73,  b,  45  £.  8,  11,  &c. 
And  the  court  had  consideration  of  the  book  in  17  R  8,  24,  where 
Edward  Devon  brought  an  action  of  debt  on  a  bond  of  £20  against 
Richard  Scot,  who  pleaded,  that  before  the  mayor  and  bailiffs  of  New- 
castle upon  Tine,  the  plaintiff  by  plaint  on  the  same  bond,  recovered 
and  had  execution ;  and  there,  because  the  defendant  did  not  procure 
the  bond  to  be  damned,  the  plaintiff  had  judgment  to  recover  again, 
notwithstanding  the  former  judgment  and  execution.  And  there  Shard 
said  to  the  defendant,  see  now  the  deed  be  damned.  But  the  court 
said,  that  that  judgment  was  given  because  it  was  the  defendant's  folly 
that  the  deed  was  not  damned  on  the  former  judgment.  For  in  the 
time  of  E.  8,  R.  2,  and  H.  4,  it  was  held,  that  when  a  man  did  recover 
on  a  bond,  that  the  bond  (as  hath  been  said)  should  be  damned. 
Wherein  the  content  and  quietness  of  men  in  old  times  ought  to  be 
observed,  that  when  judgment  was  given  against  them  by  course  of 
law,  they  were  satisfied  therewith,  without  pr3ing  with  eagles'  eyes  into 
matters  of  form,  or  the  manner  of  proceeding,  or  of  the  trial,  or  insufll- 
ciency  of  the  pleading,  &c.  to  the  intent  to  find  error  to  force  the  party 
to  a  new  suit,  and  himself  to  a  new  charge  and  vexation.  But  since 
men  became  more  contentious,  and  not  satisfied  with  any  trial  or  judg- 
ment, but  writs  of  error  and  attaints  (which  in  old  times  were  rare,  and 
especially  writs  of  error)  were  so  frequent,  as  of  more  late  time  they 
were,  the  judges  thought  it  dangerous  to  cancel  the  deed,  either  where 
the  plaintiff  recovered,  or  where  he  was  barred  by  judgment,  for  in 
both  cases  the  judgment  might  be  reversed  by  error  or  attaint,  and 
therefore  the  reason  or  cause  of  the  said  judgment  in  17  E.  8  is  now 
changed,  and  there  is  not  any  question  but  judgment  and  execution 
upon  a  bond,  is  a  good  bar  in  a  new  action  thereupon;  and  there- 
fore the  said  book  of  17  E.  8  is  not  to  be  urged  against  this  judg- 
ment. Also  the  court  said,  that  if  a  man  brings  an  action  of  debt 
on  a  bond,  and  is  barred  by  judgment,  so  long  as  the  judgment  stands 
in  force,  he  cannot  have  a  new  action:  pari  ratione  when  he  hath 
judgment  in  an  action  on  the  same  bond  so  long  as  the  judgment 
stands  in  force,  he  shall  not  have  a  new  action.  And  as  to  the  case 
which  has  been  objected,  that  where  two  are  bound  jointlj'  and  sever- 
ally, and  the  obligee  has  judgment  against  one  of  them,  that  yet  he 
may  sue  the  other,  it  was  well  agreed.  For  against  him  the  nature  of 
the  bond  is  not  changed,  for  notwithstanding  the  judgment,  he  may 
plead  that  it  is  not  his  deed.  And  afterwards  in  the  case  at  bar,  judg- 
ment was  given  against  the  plaintiff,  and  the  doubt  in  9  E.  4,  50,  b, 
51,  a«  where  this  matter  is  very  well  debated  on  both  sides,  well 
resolved. 
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WILLIAM  RUNNAMAKER  v.   HENRY  CORDRAY, 
Illinois  Supreme  Court,  June  Term,  1870. 

[Reported  in  54  IllinoiSf  303.] 

Writ  of  Error  to  the  Circuit  Court  of  Jasper  county ;  the  Hon. 
Hiram  B.  Degius,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  JET.  ITalley,  for  the  plaintiff  in  error. 

Mi\  W,  B,  Cooper^  for  the  defendant  in  error. 

Mr.  Justice  Walkrr  delivered  the  opinion  of  the  Coart: 

This  was  an  action  of  debt,  brought  by  plaintiff  in  error  in  the  Jas- 
per circuit  court,  against  defendant  in  error.  A  declaration  was  filed 
containing  the  common  counts ;  he  also  sued  out  a  writ  of  attachment. 
At  the  return  term,  defendant  filed  the  plea  of  nil  debits  and  issue  was 
Joined.  The  cause  was  submitted  to  and  tried  by  the  court,  without 
the  intervention  of  a  jury,  by  consent  of  the  parties.  On  the  trial, 
plaintiff  in  error  proved  that  soon  after  defendant  in  error  came  to  the 
county,  the  transcript  of  a  Judgment  from  a  Justice  of  the  peace  in  the 
State  of  Ohio,  against  defendant  in  error,  was  presented  to  him,  and 
that  he  promised  to  pay  it,  but  soon  afterwards,  said  it  was  unjust,  but 
he  would  pay  it;  and  again,  that  he  would  pay  it  as  soon  as  he  could. 
He  also  introduced  evidence,  that  defendant  had  said  to  different  per- 
sons, that  the  judgment  had  followed  him,  and  that  he  wanted  to  place 
his  property  in  their  hands  to  avoid  its  payment. 

He  then  offered  to  read  the  transcript  of  a  judgment  for  $180.50  and 
costs  against  defendant  in  error,  rendered  by  a  justice  of  the  peace  of 
Goshockton  county,  in  the  State  of  Ohio,  in  evidence,  but,  on  objection, 
it  was  rejected  by  the  court ;  and  thereupon  the  court  rendered  a  Judg- 
ment for  defendant  in  error  for  costs.  Plaintiff  entered  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  brings  the  record  to  this  court 
and  asks  a  reversal. 

The  first  question  presented,  is,  whether  plaintiff  could  recover  on 
the  verbal  promise  of  defendant  to  pay  the  Judgment.  Such  a  promise 
is  without  consideration,  and  cannot  increase  or  change  the  liability  of 
the  debtor.  The  recovery  of  the  judgment  imposes  the  obligation  to 
pay,  and  that  obligation  is  in  nowise  increased  or  changed  by  the 
verbal  promise.  The  verbal  promise  does  not  extinguish  the  binding 
force  of  the  Judgment.  It  remains  unimpaired.  Nor  does  the  promise 
create  a  new  debt  or  undertaking  of  binding  force.  If  debt  or  assump- 
sit could  be  maintained  on  such  a  promise,  an  action  could  still  be 
maintained  on  the  Judgment,  thus  giving  two  causes  of  action  for  one 
debt. 

Nor  can  the  original  consideration,  npon  which  the  Judgment  was 
rendered,  be  recovered  under  the  common  counts. 

That  consideration  was  merged  and  extinguished  b}'  the  higher  se- 
curity and  obligation  of  recoixl  —  the  judgment.    If  it  were  not  so. 
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then  several  actions  might  be  maintained  in  different  forms,  at  the 
same  time,  for  the  same  debt 

Lastly,  it  is  urged  that  the  coart  erred  in  rejecting  the  record  of  the 
judgment  as  evidence.  It  is  a  familiar  rule,  that  the  allegation  and 
proof  must  correspond ;  and  we  are  at  a  loss  to  perceive  how  a  judg- 
ment can  support  the  money  counts  in  debt  A  judgment  may  be 
declared  on  as  such,  but  it  cannot  be  evidence  of  money  had  and  re- 
ceived, loaned,  paid  out  and  expended,  or  of  an  account  stated.  It  is 
only  the  finding  by  a  court,  that  one  person  owes  another  a  certain 
specified  sum  of  money,  and  a  sentence  that  it  be  collected  from  the 
debtor.  We  have  searched  in  vain  to  find  a  precedent  for  such  a  re- 
covery, counsel  have  referred  to  none,  and  it  is  believed  that  none  ex- 
ists. To  recover,  plaintiff  in  error  should  have  declared,  in  the  usual 
manner,  in  debt  on  the  judgment,  and  then  produced  a  transcript, 
properly  authenticated,  as  evidence.  We  perceive  no  error  in  this 
record,  and  the  judgment  must  be  afllrmecL 

Judgment  affirmed. 


BACON  V.   REICH. 

MlCHIQAN  SUPRKMK   CoURT,  JuNB   9  —  OCTOBBK  8,   1890 

[Reported  in  121  Michigan,  480.] 

AssuMPsrr  by  Elbridge  F.  Bacon  against  William  Reich  for  goods 
sold  and  delivered.  From  a  judgment  for  defendant,  plaintiff  brings 
error.    Aflarmed. 

Bacon  it  Pdlmer^  for  appellant 

Louis  C,  Wurzer^  for  appellee. 

Hooker,  J.  The  defendant  recovered  a  judgment  against  the 
Architectural  Iron  &  Wire  Works  for  a  breach  of  a  contract.  He 
was  afterwards  sued  by  the  assignee  of  the  iron  works  for  the  price 
of  the  articles  furnished  to  him  under  the  contract,  the  assignment 
being  made  before  his  action  for  damages  was  instituted.  In  this 
action  he  sought  to  set  off  or  recoup  his  damages,  which  was  per- 
mitted by  the  trial  court.  The  plaintiff  has  appealed  the  case,  con- 
tending that  the  claim  for  damages  is  mei^ed  in  the  defendant's 
judgment,  and  therefore  will  not  again  support  an  action  or  defence, 
and  that  the  judgment  cannot  be  set  off  against  the  plaintiff,  for  the 
reason  that  there  is  a  want  of  privity.  It  is  also  claimed  that  the  plea 
was  insufficient  to  warrant  the  admission  of  this  proof. 

It  must  be  admitted  that  the  plaintiff  is  not  privy  to  the  judgment, 
because  he  acquired  his  rights,  whatever  they  are,  before  defendant 
began  his  action.  Bartero  v.  Bank,  10  Mo.  A  pp.  76;  Powers  v. 
Heath's  Adm'r,  20  Mo.  819;  Mathes  v.  Cover,  48  Iowa,  512;  Todd 
«;.  Flournoy's  Heirs,  56  Ala.  99  (28  Am.  Rep.  758);  Marshall  v. 
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Croom,  60  Ala.  121 ;  Cook  v.  Parham,  68  Ala.  456 ;  Coles  t^.  Allen, 
64  Ala.  98 ;  Winslow  v.  Grindal,  2  Greenl.  64 ;  Weed  Se wing-Machine 
Co.  V.  Baker,  1  McCrarj,  579  ;  Bigelow,  Estop.  185,  186.  He  is  privy, 
however,  to  the  injury  upon  which  defendant*i3  judgment  rests.  It  is 
also  true  that  the  claim  of  the  defendant  was  merged  in  the  judgment 
against  the  iron  works,  and  the  judgment  would  be  a  bar  to  another 
action,  or  an  attempt  to  recoup  the  damages,  against  the  Architectural 
Iron  &  Wire  Works.  But  the  judgment  could  be  set  off  in  an  action 
brought  by  the  iron  works,  or  an  action  might  be  brought  upon  it  We 
deem  it  unnecessary  to  cite  authorities  in  support  of  these  principles, 
which  are  elementary. 

It  is  nevertheless  true  that  the  plaintiff  took  this  claim  subject  to  the 
equitable  right  of  the  defendant  to  have  his  damages  applied  upon  it, 
and  all  that  can  prevent  is  the  technical  rule  that  they  are  merged  in  a 
judgment  against  plaintiff's  assignor.  Theoretically,  this  may  be  said 
to  be  no  hardship,  because,  if  the  defendant  shall  pay  the  plaintiff's 
claim,  he  would  yet  have  the  right  to  collect  his  judgment  for  dam- 
ages, which  would  work  out  exact  justice  to  alL  Practically,  however, 
this  is  not  so,  because  he  cannot  collect  his  judgment.  The  iron  works 
is  insolvent,  and  was  at  the  time  the  plaintiff,  who  was  a  stockholder 
in  the  concern,  took  his  assignment,  and  the  defendant  cannot  collect 
his  judgment  in  any  other  way  than  to  set  it  off  against  his  contract 
obligation.  Furthermore,  the  record  contains  evidence  that  he  was 
ignorant  of  the  assignment  at  the  time  he  took  his  judgment,  and  had 
a  right  to  suppose  that,  by  obtaining  the  judgment,  he  had  settled  the 
question  of  his  liability  on  the  contract,  and  was  led  U>  do  so  to  avoid 
liability  in  a  garnishment  suit,  which  was  adjourned  for  the  purpose. 
But  for  the  previous  assignment,  this  would  have  been  so,  because  the 
judgment  would  have  bound  all  persons  afterwards  acquiring  title  to 
the  claim  from  the  iron  works. 

^^  According  to  more  recent  cases,  the  doctrine  that  claims  become 
merged  in  judgments  is  supported  on  the  grounds  that  the  allowance  of 
a  new  suit  is  a  superfluous  and  vexatious  encouragement  to  litigation, 
injurious  to  the  defendant  and  of  no  benefit  to  the  plaintiff."  15  Am. 
&  £ng.  Enc.  Law,  889,  and  cases  cited. 

The  doctrine,  if  rigorously  applied,  may  work  hardship  and  injustice, 
and  it  seems  to  be  lawful  to  disregard  it  in  some  cases.  Thus,  a  foreign 
judgment  does  not  bar  an  action  upon  the  original  claim.  Vanquelin 
i;.  Bouard,  15  C.  B.  (n.  s.)  841 ;  Wilson  v.  Tunstall,  6  Tex.  221 ; 
Wood  V.  Gamble,  11  Cush.  8  (59  Am.  Dec.  185);  New  York,  &c.  R. 
Co.  V.  McHenry,  17  Fed.  414.  See,  also,  Olcott  v.  Little,  9  N.  H.  259 
(82  Am.  Dec.  857).  In  Eastern  Townships  Bank  v,  Beebe,  58  Vt  177 
(88  Am.  Rep.  665),  it  is  said  that : 

''  A  foreign  judgment,  when  shown  in  evidence,  upon  a  matter  within 
the  jurisdiction  of  the  court,  and  in  which  the  court  had  jurisdiction  of 
the  parties,  so  that  they  were  personally  bound  by  the  judgment  in  the 
country  where  rendered,  is  conclusive  upon  the  matter  therein  adjudi- 
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cated.  Bat  it  at  the  same  time  is  held  that  the  original  canse  of  action 
is  not  so  merged  by  that  Judgment  that  it  is  incapable  of  being  the  sabjed 
of  a  suit  in  a  coantry  foreign  to  that  in  which  the  judgment  was  recov- 
ered. The  books  are  uniform  in  making  the  distinction  between 
merger  of  the  cause  of  action  and  conclusiveness  of  effect,  as  matter 
of  evidence,  when  the  effect  of  a  foreign  judgment  is  brought  in  ques- 
tion in  a  suit  upon  the  same  original  cause  of  action." 

In  cases  where,  through  mistake  or  fraud,  it  would  be  inequitable  to 
treat  such  judgments  as  a  bar,  the  doctrine  cannot  be  invoked.  The 
case  of  Ferrall  v.  Bradford,  2  FU.  508  (50  Am.  Dec.  293),  is  in  point 
We  quote: 

^^  The  plaintiffs  in  the  court  below  took  judgment  against  only  one 
of  the  joint  obligors,  and,  when  that  fact  is  pleaded  by  the  defendants 
in  bar,  they  reply  that  they  did  only  do  so  because  their  attorney  was 
circumvented,  and  induced  to  dismiss  the  proceedings  as  to  the  other 
defendants,  in  consequence  of  the  fraudulent  representations  of  one  of 
the  defendants.  It  matters  little  as  to  the  mode  or  manner  in  which 
fraud  is  effected.  A  court  must  look  to  the  effect,  and  ask  if  the 
result  is  a  consequence  of  the  fraud.  Here  the  defendants  seek  to 
avail  themselves  of  a  legal  defence,  arising  from  a  state  of  facts  which 
they  themselves,  by  their  fraud,  have  produced.  They  admit,  virtually, 
by  their  demurrer,  that  the  plaintiffs  have  been  deprived  of  a  legal 
right  by  their  fraud,  and  they  seek  now,  by  their  defence,  to  take 
advantage  of  their  own  wrong,  —  a  defence  admitted  to  arise  from 
their  own  fraudulent  act  The  question  now  is,  Will  such  a  defence 
be  available,  tolerated,  or  allowed  ?  Law,  reason,  justice,  and  moral- 
ity unite  in  a  negative  response.  ...  At  the  first  blush,  we  thought 
we  discovered  some  difficulty  arising  from  the  fact  that  only  one  of  the 
defendants  is  alleged  to  have  been  guilty  of  the  fraud  ;  but  it  soon  dis- 
appeared, for  we  find  this  principle  broadly  laid  down,  —  that  interests 
gained  by  one  person  by  the  fraud  of  another  cannot  be  held  by  them ; 
otherwise,  fraud  would  always  place  itself  bej^ond  the  reach  of  the 
court." 

Clark  V,  Rowling,  3  N.  Y.  216  (53  Am.  Dec  290),  denies  the  unyield- 
ing character  ascribed  to  merger,  as  shown  by  the  following  extract 
from  the  opinion  of  Mr.  Justice  Hurlbut  : 

^'  It  is  true  that  the  notes,  as  evidence  of  an  indebtedness,  were 
merged  in  the  judgment,  which,  being  greater  security,  operated  to 
extinguish  the  lesser ;  but  does  it  therefore  follow  that  the  judgment  to 
all  intents  became  a  new  debt,  and  that  the  merger  or  extinguishment 
of  the  notes  was  so  complete  as  that,  for  the  purpose  of  protecting  the 
defendants  in  an  equity  connected  with  their  original  indebtedness,  we 
may  not  look  behind  the  judgment,  and  see  upon  what  it  was  founded? 
A  judgment,  instead  of  being  regarded  strictly  as  a  new  debt,  is  some- 
times held  to  be  merely  the  old  debt  in  a  new  form,  so  as  to  prevent  a 
technical  merger  from  working  injustice.  And  this  exception  to  the 
doctrine  contended  for  by  the  plaintiff  has  obtained,  especially  in 
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of  insolvencj  and  bankraptcy,  for  the  protection  as  well  of  the  creditor 
as  the  debtor,  and  has  been  applied  impartially  for  the  benefit  of  both." 

In  Stevens  v.  Damon,  29  Vt  521,  it  was  held  that: 

*^  The  judgment  of  the  justice  in  such  a  suit  will  not  be  a  bar  to  a 
subsequent  suit  for  the  recovery  of  the  account  of  the  plaintiff  which 
was  not  presented,  if  its  presentation  was  omitted  by  mistake,  or  for 
any  other  sufficient  reason." 

See  Cramer  v.  Manufacturing  Co.,  35  C.  G.  A.  508,  93  Fed.  636 ; 
Fox  V,  Althorp,  40  Ohio  St.  322 ;  Kane  v,  Morehouse,  46  Conn.  300 
(closely  resembles  Steven  v.  Damon) ;  Wyman  v.  Mitchell,  1  Cow.  316, 
and  other  cases  cited  in  the  case  of  Clark  v.  Bowling,  supra;  also, 
Johnson  v.  Insurance  Co.,  12  Mich.  216  (86  Am.  Dec.  49). 

In  the  case  before  us,  there  is  evidence  from  which  it  might  be  found 
that  the  course  taken  by  the  defendant  in  procuring  a  judgment  for  the 
breach  of  the  contract  was  due  to  the  concealment  on  the  part  of  the  iron 
works  of  the  fact  of  the  transfer  of  the  claim,  or,  at  least,  of  the  mistake 
of  the  defendant  in  supposing  that  it  belonged  to  the  iron  works  at  that 
time.  We  think  the  hardship  and  injustice  of  a  strict  application  of 
the  rule  of  merger  is  so  apparent  that  we  are  justified  in  considering 
the  case  within  the  principle  of  the  cases  cited,  and  holding  that, 
although  the  plaintiff  was  not  strictly  in  ptivity  as  to  the  judgment,  he 
was  as  to  the  cause  of  action  upon  which  it  was  based,  and  that  the 
defence  made  was  proper.  We  think  this  conclusion  renders  it  unneces- 
sary to  discuss  the  subject  of  election  of  remedies  raised  by  the  briefs. 

The  further  point  is  made  that  the  defence  was  not  admissible  under 
the  pleadings.  The  case  began  in  justice's  court.  The  plea  was  pre- 
sumably oral,  and  consisted  of ''  the  general  issue,  notice  of  set-off  and 
recoupment"  This  was  not  a  sufficiently  definite  plea,  under  the  case 
of  Kerr  v,  Bennett,  109  Mich.  546,  but  it  was  amendable,  and,  had 
attention  been  called  to  it,  doubtless  would  have  been  amended. 

The  objections  shown  in  the  record  do  not  indicate  that  the  sufficiency 
of  the  plea  was  attacked.  They  are  simply  that  certain  questions  and 
testimony  were  incompetent  and  immaterial.  That  might  mean  that 
the  plea  was  insufficient,  or  that  the  defence  of  recoupment  could  not  be 
proved  because  of  the  former  judgment,  which  seems  to  have  been, 
then,  as  here,  the  main  contention.  Such  objections  are  admirably 
adapted  to  the  concealment  of  the  real  point  relied  upon,  and  we  have 
often  held  that  they  will  not  justify  a  reversal.  The  authorities  are 
collected  in  the  recent  case  of  Detzur  v.  Brewing  Co.,  119  Mich.  282. 

The  judgment  should  be  affirmed. 

Moore  and  Long,  JJ.,  concurred  with  Hooker,  J. 

Grant,  C.  J.  {dissenting).  This  suit  is  originated  in  justice's  court 
Defendant  entered  into  a  contract  with  the  Architectural  Iron  &  Wire 
Works,  a  corporation,  by  which  it  agreed  to  furnish  defendant  certain 
iron  trusses  for  the  sum  of  $400.  The  iron  works,  being  indebted  to 
the  plaintiff,  assigned  the  amount  due  upon  the  contract  to  him.  The 
justice  returned  that  ''  the  defendant  pleads  the  general  issue,  notice 
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of  set-off  and  recoupment''  Defendant,  claiming  a  breach  of  contract* 
sued  the  iron  works,  and  recovered  a  judgment  for  $358  damages,  from 
which  no  appeal  was  taken,  and  the  judgment  remained  in  full  force 
and  effect  It  was  admitted  that  $100  was  due  upon  the  contract 
The  court  permitted  the  defendant  to  recoup  damages^  and  verdict  and 
judgment  were  rendered  for  him. 

1.  The  notice  of  recoupment  was  too  indefinite  to  permit  any  evi- 
dence under  it  Kerr  v.  Bennett,  109  Mich.  546 ;  Roethke  v»  Brewing 
Co.,  33  Mich.  340 ;  Delaware,  Ac  Canal  Co.  v.  Roberts,  72  Mich.  49 ; 
Darrah  v.  6ow,  77  Mich.  16.  Had  objection  been  seasonably  made,  it 
should  have  prevailed,  unless  defendant  had  asked  leave  to  amend. 
But  the  record  discloses  that  this  point  was  not  raised  until  the  testi- 
mony was  concluded,  and  then  the  plaintiff  requested  the  court  to 
instruct  the  jury  *'  that,  under  the  plea  and  notice  filed  in  this  case,  the 
defendant  cannot  be  allowed  for  any  of  the  items  of  his  claim."  Under 
the  record  as  it  now  appears,  plaintiff  saw  fit  to  go  to  trial  in  both  the 
Justice's  and  circuit  courts  without  any  objection  to  the  suflSciency  of 
the  plea  and  notice.  We  think  a  plaintiff  should  not  be  permitted  to 
raise  such  an  objection  at  the  close  of  the  trial. 

2.  Defendant,  claiming  damages  for  violation  of  contract  on  the  part 
of  the  Architectural  Iron  &  Wire  Works,  had  two  courses  open  to  him. 
He  could  have  waited  until  the  iron  works  or  its  assignee  sued  him, 
and  then  have  recouped  his  damages,  or  he  could  have  brought  an  inde- 
pendent action  for  damages.  He  chose  the  latter.  The  tort  became 
merged  in  the  judgment,  which  became  a  new  debt,  unaffected  by  the 
claim  upon  which  it  was  based.  Judgments  are  contracts,  and  are  sub- 
ject to  set-off  in  actions  of  assumpsit  1  Freem.  Judgm.  §  217 ;  15 
Am.  &  Eng.  £nc.  Law,  338,  339.  The  latter  authority  states  the  rule 
as  follows : 

^ '  And  the  present  rule  undoubtedly  is  that  no  second  suit  can  be 
maintained  on  the  same  cause  of  action,  irrespective  of  the  question 
whether  the  judgment  in  the  first  suit  was  of  a  higher  or  lower  nature 
than  the  cause  of  action ;  the  reason  for  the  rule  being  that  the  judg- 
ment is  a  judicial  determination  of  the  rights  of  the  parties,  into  which 
the  plaintiff  has  voluntarily  elected  to  transform  his  claim." 

The  authorities  in  support  of  this  are  cited  in  note  7. 

The  general  rule,  as  above  stated,  is  admitted,  but  it  is  urged  that 
that  there  are  exceptions  to  it,  and  that  the  present  case  forms  one  of 
the  exceptions.  In  Eastern  Townships  Bank  v.  Beebe,  53  Vt,  177  (38 
Am.  Rep.  665),  the  opinion  recognizes  the  rule,  but  appears  to  limit  it 
to  domestic  judgments.     The  opinion  says : 

'^  It  [the  judgment]  is  not  so  merged  unless  it  has  become  a  debt  of 
record,  so  that  the  record  itself  has  become  a  cause  of  action.  .  .  . 
The  books  are  uniform  in  making  the  distinction  between  merger  of  the 
cause  of  action  and  conclusiveness  of  effect,  as  matter  of  evidence, 
when  the  efTect  of  a  foreign  judgment  is  brought  in  quesion  in  a  suit 
upon  the  same  original  cause  of  action." 
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The  same  rale  was  announced  by  this  ooart  in  Bonesteel  v,  Todd,  9 
Mich.  371  (80  Am.  Dec.  90).  We  are  not  dealing  with  a  foreign  judg- 
ment, and  the  rule  of  those  cases  does  not  apply. 

In  Ferrall  v.  Bradford,  2  Fla.  508  (50  Am.  Dec.  293),  suit  was 
brought  against  three  parties  upon  a  joint  bond.  The  Bradfords,  bj 
fraud^  procured  a  judgment  to  be  rendered  against  the  other  obligor 
alone.  The  court  would  have  applied  the  maxim,  *^  transit  in  rem 
JudiccUamj'*  but  for  the  fraud  of  defendants.  In  that  case  there  was 
no  judgment  against  the  defendants,  but  only  against  their  joint  obligor. 
So,  it  was  held  in  Bonesteel  v.  Todd,  st^jray  that  a  Judgment  rendered 
against  two  joint  debtors  in  the  State  of  New  York,  one  of  whom  was 
not  served  with  process  and  did  not  appear,  did  not  bind  the  party  not 
appearing,  and  did  not  prevent  the  plaintiff  from  suing  upon  the  origi- 
nal cause  of  action  in  this  State.  In  Clark  v.  Rowling,  3  N.  Y.  216 
(53  Am.  Dec.  290),  the  sole  question  was  the  effect  of  a  discharge  in 
bankruptcy  upon  a  judgment  rendered  after  the  petition  in  bankruptcy 
was  filed,  the  decree  in  bankruptcy  being  rendered  after  judgment  was 
taken.  The  basis  of  the  decree  in  Clark  v.  Bowling  is  found  in  Wyman 
V.  MitcheD,  1  Cow.  316,  where  the  same  question  arose.  Of  that  case 
the  court,  in  Clark  v,  Rowling,  say : 

*'  And  the  court  held  that,  although  the  original  undertaking  of  the 
defendant  was  so  merged  in  the  judgment  that  no  suit  could  be  main- 
tained upon  it,  yet  that  it  was  proper  to  inquire  into  the  time  and  cir- 
cumstances of  the  contract  upon  which  the  first  judgment  was  founded, 
for  the  purpose  of  taking  the  case  out  of  the  operation  of  the  defend- 
ant's discharge." 

All  the  cases  there  cited  involve  the  effect  of  a  dischaige  in  bank- 
ruptcy. 

In  Stevens  v.  Damon,  29  Vt  521,  the  sole  question  litigated  was 
whether  items  omitted  by  mistake  from  an  account  sued  upon  in  jus- 
tice's court  were  merged  in  the  judgment,  upon  the  ground  Uiat  a  party 
cannot  split  up  his  cause  of  action.     It  is  there  said : 

*' Ordinarily,  such  a  judgment  will  bar  a  subsequent  suit  on  the 
account  so  omitted,  as  the  plaintiff  cannot  divide  his  account  and 
make  it  the  subject  of  several  actions.'' 

A  like  case  is  Kane  v,  Morehouse,  46  Conn.  300. 

In  Fox  V.  Althorp,  40  Ohio  St.  322,  the  sole  question  was  the  right 
of  the  plaintiff  to  maintain  four  suits  for  monthly  instalments  of  over- 
due rent  Four  suits  had  been  begun  before  a  justice  of  the  peace  for 
the  instalments  due  on  the  1st  days  of  September,  October,  November, 
and  December.  Judgment  was  rendered  in  the  suits  involving  the 
September  and  October  instalments,  and  the  justice  then  rendered 
judgment  upon  the  same  evidence  in  each  of  the  other  suits.  Defend- 
ant paid  the  judgments  for  the*  instalments  due  in  November  and 
December,  and  app>ealed  the  other  judgments  to  the  common  pleas,  and 
there  pleaded  satisfaction  of  the  judgments  in  bar.  The  court  found 
that  practically  the  four  suits  were  tried  as  one,  and  the  court  based  its 
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Judgment  npon  the  groond  that  the  defence  was  purely  technical,  and 
that  defendant  acquiesced  in  the  severance.  In  Cramer  v.  Manufactur- 
ing Co.,  35  C.  C.  A.  508,  93  Fed.  636,  the  sole  question  was  ahether  a 
party  was  bound  by  a  judgment  rendered  in  a  suit  brought  by  him 
against  another  defendant,  and  whether  such  judgment  was  res  judicata 
as  to  the  latter  suit.  The  decision  was  based  upon  the  fact  that  the 
real  party  defending  had  not  done  so  openly,  to  the  knowledge  of  the 
opposite  party,  and  therefore  was  not  bound  by  the  Judgment. 

In  these  cases  it  was  not  sought  to  reopen  the  Judgments  for  the  pur- 
pose of  contesting  the  orginal  causes  of  action,  where  judgments  had 
been  rendered  against  defendants  who  had  been  served  with  process, 
or  who  had  appeared  and  contested  the  suits.  Nor  do  they  involve  a 
case  like  the  present,  where  the  part}*,  having  a  choice  of  two  remedies, 
has  cliosen  to  bring  his  suit  for  damages.  Defendant,  Reich,  had  been 
garnished,  and  evidently  disclosed  in  the  garnishment  suit  his  claim  for 
damages,  which  was  greater  than  the  amount  due  upon  the  contract. 
Evidentl)*,  at  his  request,  the  garnishment  suit  was  held  to  permit  him 
to  establish  in  a  separate  suit  his  claim  for  damages.  I  see  no  reason 
why  he  could  not  have  made  that  defence  in  the  garnishment  suit, 
which  would  have  wiped  out  the  claim  assigned  to  Bacon.  I  find  no 
evidence  of  fraud  or  deception  on  the  part  of  Bacon  or  his  assignor  in 
the  assignment  of  this  claim,  or  any  evidence  that  it  was  assigned  for 
the  purpose  of  defeating  Reich.  The  rule  of  law  involved  cannot,  in 
my  judgment,  be  changed  by  the  fact  that  the  iron  works  has  become 
insolvent.  The  original  cause  of  action  in  Reich  agidnst  the  iron  works 
has,  in  the  language  of  Eastern  Townships  Bank  v.  Beebe,  53  Vt  177 
(38  Am.  Rep.  665),  become  so  merged  in  the  Judgment  *'that  the 
record  itself  has  become  a  cause  of  action."  The  only  office  which  that 
Judgment  can  now  serve  is  as  a  set-off.  Huntoon  v.  Russell,  41  Mich. 
316. 

Judgment  should  be  reversed  and  new  tried  ordered. 

MoKTOOMSBT,  J.,  coucurred  with  Gsamt,  C.  J. 
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ABILITY, 

condition  precedent  of  promisor^s,  i.  7101 
ACCEPTANCE,  i.  62-149. 

after  the  time  limited  in  the  offer,  i.  148. 

by  mail,  i.  4,  90-133. 

must  comply  with  terms  of  offer,  i.  74-90,  112,  131, 134, 136. 

notice  of,  in  bilateral  contracts,  i.  90-133. 

notice  of,  when  necessary  in  unilateral  oontracts,  i.  87, 187  «• 

reasonable  time  for,  i.  29-41. 

of  offer  of  reward,  i.  57,  72-81. 

offer  of  guaranty,  i.  82-90. 

under  the  Stafute  of  Frauds,  i.  606. 

whether  silence  can  be,  i.  140-148. 

ACCORD, 

whether  a  defence  to  an  action,  i.  201 ;  ii.  509-610. 
whether  a  valid  contract,  i.  301-311;  ii.  600,  617. 

ACCORD  AND  SATISFACTION, 
as  a  discharge  of  liability,  ii.  697-635^ 
by  third  person,  ii.  632. 
of  judgment,  ii.  622. 
of  promise  under  seal,  ii.  615-627. 
promise  may  itself  be,  ii.  610-414. 
smaller  sum  than  debt  cannot  be,  i.  203 ;  ecnf  210-222. 
whether  check  sent  in  full  is,  iL  628-682. 

ADMINISTRATOR.    (See  Executor.) 

ADVERTISEMENT, 

offer  by,  i.  28,  25,  54-58,  72-81. 

AGENT, 

authority  of,  to  sell  land  need  not  be  in  writing,  i.  642. 

ALEATORY  CONTRACTS, 

consideration  in,  i.  267. 

no  implied  conditions  in,  iL  172-176. 

(See  Ikburance,  Guaramtt.) 
ALTERATION, 

discharges  contract  when,  ii.  656-650. 
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AMBIGUITY  OF  BARGAIN, 

effect  of,  i.  02-60. 
ANTICIPATORY  BREACH, 

meaning  and  effect  of,  ii.  199,  218-27S. 

APPRAISAL, 

condition  precedent  of,  i.  70tf. 

ARBITRATION, 

agreements  for,  when  unenforceable,  ii.  455-4761 

withdrawal  from  agreement  for,  ii.  642. 
ARBITRATION  AND  AWARD, 

as  method  of  discharging  liability,  ii.  686-661. 
ARCHITECT'S  CERTIFICATE, 

condition  precedent  of,  i.  688-702. 

ASSENT, 

mutoal,  i.  1-149. 

ASSIGNMENT, 

of  contracts,  i.  419-467. 

of  personal  contracts  is  ineffectual,  L  448-460. 

partial,  i.  461. 
ASSUMPSIT, 

concurrent  remedy  with  debt,  i.  158. 

history  of,  i.  150-163. 
AUCTION, 

agreement  to  refrain  from  bidding  at,  when  illegal,  ii.  630. 

when  sale  by,  is  complete,  i.  1. 

B. 

BANKRUPT, 

promise  of  discharged,  to  pay  debt  is  binding,  L  820,  846*  852 ;  eonf.  828* 
BENEFICIARY, 

whether  he  may  sue  on  contract,  i.  383-419. 
BOUNDARIES, 

agreement  to  settle  is  not  within  Statute  of  Frauds,  i.  556. 

BREACH  OF  CONTRACT.    (See  Anticipatort  Breach,  Coin>iTioii8» 

DiSGHAROB.) 

c. 

CANCELLATION, 

discharges  contract,  ii.  651,  655. 

CHAMPERTY  AND  MAINTENANCE, 

what  is  and  effect  of,  ii.  418-437. 
COMPOSITION, 

agreement  for  secret  adyantage  makes  illegal,  ii.  517-522;  compare  ii.  523. 
CONDITIONS. 

arising  from  matters  subsequent  to  the  formation  of  the  contract,  ii.  150- 

172. 
concurrent,  ii.  15,  33,  37,  45. 
distinguished  from  consideration,  1.  185-199. 
express  precedent,  i.  676-721 ;  ii.  4-15. 
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CONDITIONS  —  eonHnued. 

azpreM  Bubaeqaent,  L  721-728. 

implied,  ii.  1-285. 

impUed  in  fact,  ii.  125-147. 

impossibility  does  not  excuse,  ii.  65  ;  can/,  80. 

in  aleatory  contracts,  ii.  172-176. 

in  charter  parties,  ii.  55-64. 

in  contracts  of  service,  ii.  1,  47,  82. 

in  instalment  contracts,  ii.  43, 45,  84-124, 150-16a 

in  insurance  policies,  i.  677-687, 728-728. 

in  leases,  i.  719 ;  ii.  18,  140-147, 176. 

in  notes  and  bonds,  ii.  147. 

of  ability  to  perform  in  the  future,  ii.  160-172. 

of  appraisers'  valuation,  i.  703. 

of  architect's  or  surveyor's  certificate,  i.  688-702. 

of  defeudant's  ability  to  pay,  i.  715. 

of  defendant's  satisfaction,  i.  700-714. 

of  notice,  ii.  181-147. 

of  plaintiff's  co-operation,  ii.  178-183. 

partial  failure  to  perform  implied,  ii.  23-32,  43,  47,  51,  65^  60» 

payment  of  money  as,  ii.  87,  43,  78,  95-107, 118. 

in  partly  bilateral  contracts,  ii.  47. 

in  sales  of  land,  ii.  2,  23-37,  45,  73,  77,  82  n.,  147-165,  278. 

in  sales  of  personalty,  ii.  1,  2, 15,  87,  51,  82-124. 

solvency  as,  166. 

waiver  of,  ii.  178-212. 

(See  also  Tikb,  Divibiblb  Contracts,  iMPOSSiBiLirT.) 

CONDITIONAL  PROMISE, 
as  consideration,  i.  175-184. 

CONSIDERATION, 

adequacy  of,  immaterial,  i.  164-169, 171. 

aleatory  promise  is  sufficient,  i.  267. 

eheck  of  a  third  person  is  sufficient,  i.  210. 

distinguished  from  condition,  i.  185-199. 

early  development  of,  i.  150-163. 

executed  and  moral,  i.  311-362. 

forbearance  when  sufficient,  i.  268-301. 

illegal.    (See  Illegal  ConTitACTS.) 

of  accords,  i.  801-311. 

of  promises  to  marry,  i.  172. 

of  promises  to  pay  unequal  sums,  i.  171. 

of  subscriptions,  i.  191-199. 

payment  of  debt  is  not  sufficient,  i.  201-210. 

payment  of  disputed  claim  is  sufficient,  i.  215. 

performance  of  legal  duty  is  not  sufficient,  i.  258-258. 

promise  of  infant  is  sufficient,  i.  174. 

promise  of  lunatic  is  sufficient,  i.  175. 

refraining  from  tort  is  not  sufficient,  i.  258. 

refraining  from  vice  when  sufficient,  i.  261-266. 

sealed  contracts  need  no,  i.  879-382. 

whether  alternative  promise  is  sufficient,  i.  177-184. 

whether  performance  of  prior  obligation  to  promisee  is  sufficient,  i.  228-286. 
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CONSIDERATION  —  continued. 

whether  perf  ormanee  of  prior  obligation  to  third  penon  is  sniBdeiiti  L  28^ 

252. 
written  oontnots  require,  i.  161. 

CONSTRUCTION, 

of  lADgoage  of  parties,  i.  62-72. 

(See  Conditions,  Impossibilitt.) 

CONTRACTS.    (See  Tablb  of  Contents  sad  speoisl  hesdings.) 
CROPS, 

oontraots  for  sals  of  whether  within  Statute  of  Frauds,  L  688. 


D. 

DAMAGES, 

for  breach  of  oontraot  of  sale,  ii.  182, 188L 
for  breach  of  contract  of  serrice,  ii.  184. 
when  notice  not  to  perform  has  been  given,  ii.  264 
when  suit  is  brought  before  expiration  of  time  for  performance,  ii.  S60l 
DEATH, 

or  illness  excuses  pexf  ormanoe  of  promise  when,  ii.  814-826. 
revokes  offer,  i.  64. 

DEBT, 

assumpsit  concurrent  remedy  with,  L  168. 

payment  by  third  person,  ii.  632. 

payment  of,  is  not  sufficient  consideration,  i.  201-210;  conf,  219, 222. 

promise  of  debtor  after  composition  to  pay  balance  of,  is  not  binding,  L  828. 

promise  of  discharged  bankrupt  to  pay,  is  binding,  i.  820. 

promise  to  pay  to  third  person,  i.  883,  888-406,  408-418. 

promise  to  pay,  when  original  contract  usurious,  i.  826.    , 

unliquidated,  payment  in  satisfaction  of,  i.  216. 

DELIVERY, 

of  contracts  under  seal,  i.  875-878. 

DEPENDENT  PROMISES.    (See  Conditiomb.) 

DETRIMENT.    (See  Consideration.) 

DISCHARGE  OF  CONTRACTS, 

by  accord  and  satisfaction,  ii.  697-636. 

by  alteration,  ii.  656-650. 

by  arbitration  and  award,  ii.  686-651.    / 

by  merger,  ii.  659-670. 

by  novation,  ii.  587-591. 

by  parol  agreement,  ii.  572-586. 

by  release,  ii.  591-597. 

by  surrsnder  and  cancellation,  ii.  651-666 

DIVISIBLE  CONTRACTS, 

performance  of,  ii.  43,  82-124. 
with  reference  to  illogality,  ii.  540 
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E. 
ENTIRE  CONTRACT, 

what  is,  within  Statute  of  Frauds,  i.  608. 

(See  Divisible  Contracts.) 

EXECUTED  AND  MORAL  CONSIDERATION, 

when  sufficient,  i.  311-362. 
EXECUTOR  OR  ADMINISTRATOR, 

promise  of,  to  pay  legacy  is  binding,  i.  818. 
promise  of,  to  pay  testator's  debts,  i.  16L 

F. 
FORBEARANCE, 

to  prosecute  well-founded  suit  for  divorce  is  legal  consideration,  ii.  647. 

when  sufficient  consideration,  i.  268-301. 
FIXTURES, 

contracts  for  sale  of,  whether  within  Statute  of  Frauds,  L  535. 
FRAUDS,   STATUTE  OF,  i,  504-675. 

agent's  authorization  to  sell  land  is  not  within,  i.  542 ;  cwif.  i.  549-56t. 

alteration  of  contract,  whether  within,  i.  659-675. 

boundaries,  agreement  as  to  disputed,  is  not  within,  i.  559. 

deed,  whether  agreement  by,  is  within,  i.  578. 

guarantees  are  within,  i.  504-532. 

indemnity  contract,  whether  within,  L  510. 

marriage,  agreements  in  consideration  of,  are  within,  i.  529-582. 

marry,  mutual  promises  to,  when  within,  i.  580,  589. 

partition,  agreement  for,  whether  within,  i.  556. 

partnership  agreement  for  dealing  in  land,  whether  within,  i.  544 ;  ewfm 
i.  549-553. 

rescission  of  contract  for  the  sale  of  goods,  whether  within,  i.  659-675. 

rescission  of  contract  for  the  sale  of  land,  whether  within,  L  554. 

sale  of  crops,  contracts  for,  whether  within,  i.  583. 

sale  of  fixtures,  contracts  for,  whether  within,  i.  535. 

sale  of  goods,  contracts  for,  are  within,  i.  591-605. 

sale  of  land,  contracts  for,  are  within,  i.  532-562,  575. 

sale  of  trees,  contracts  for,  whether  within,  i.  582. 

satisfaction  of,  by  acceptance  and  actual  receipt,  i.  606. 

satisfaction  of,  by  part  payment,  i.  610. 

satisfaction  of,  by  written  memorandum,  i.  612-675. 

year,  agreements  not  to  be  performed  within,  what  are  underi  1.  562-500. 

G. 

GAMBLING  CONTRACTS.    (See  Waobrino  Contbacts.) 
GOODS, 

contract  for  the  sale  of,  within  Statute  of  Frauda,  i.  591-405. 
GOODS,  WARES,  AND  MERCHANDISE, 

what  are,  within  Statute  of  Frauds,  i.  591-603. 
GUARANTY, 

contracts  of,  i.  82-90,  167,  500. 

is  within  the  Statute  of  Frauds,  i.  504-582. 

no  implied  conditions  in  mutual  promises  of,  iL  178^ 

(See  SuBETT.) 
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I. 

ILLEGAL  CONTRACTS,  ii.  849-571. 

agreementa  in  consideration  of  f orbeannoe  to  aoe  for  diforoe  are  noly  iL  647. 

agreementa  in  restraint  of  trade  are,  when,  ii.  849-380. 

agreements  made  on  Snndaj  are,  ii.  588. 

agreements  not  to  marry,  whether,  ii.  567. 

agreements  obstmoting  justice  are,  ii.  418-476. 

agreements  tending  to  corruption  are,  ii.  477-497. 

agreements  to  arbitrate  are,  when,  ii.  455-476. 

agreements  to  evade  revenue  laws  are,  when,  ii  497,  548-551. 

agreements  to  indemnify  bail  whether  or  not,  iL  585. 

agreements  to  indemnify  from  consequences  of  illegal  acts  are,  iL  582. 

agreements  to  locate  railroad  are,  when,  ii.  487. 

agreements  to  make  fictitious  market  prices  are,  ii.  515. 

agreements  to  marry  after  obtaining  a  divorce  are,  iL  548. 

agreements  to  marry  married  man,  ii.  552. 

agreements  to  pay  for  performance  of  duty  are,  when,  iL  488-407. 

agreements  to  pay  for  wife's  consortium,  whether,  ii.  544. 

agreements  to  refrain  from  bidding  are,  when,  ii.  530. 

agreements  to  stifle  prosecution  are,  ii.  488-455. 

agreements  to  work  on  Sunday  are,  ii.  540. 

champertous  agreements  are,  ii.  418-487. 

divisibility  of,  ii.  540. 

effect  of,  ii.  548-571. 

in  connection  with  composition  agreements,  ii.  517-580. 

gambling  agreements  are,  iL  890-418. 

lobbying  contracts  are,  ii.  477. 

made  in  ignorance  of  illegality,  ii.  552-560. 

miscellaneous,  iL  497-547. 

recovery  on,  when  executed,  iL  569,  570. 

refusal  to  perform  justified,  though  illegality  unknown,  ii.  512. 

valid  upon  their  face,  ii.  541. 

when  enforced,  ii.  548-571. 

whether  knowledge  of  ulterior  illegal  purpose  makes,  il.  497-514. 
ILLNESS, 

or  death  excuses  performance  of  promise  when,  ii.  814-825|  888. 

IMPLIED  CONDITIONS.     (See  Conditions.) 
IMPLIED  PROMISES,  ii.  179, 182-192. 
IMPOSSIBILITY, 

of  performance  by  one  party  excuses  the  other,  ii.  65. 

prospective,  of  performance  by  one  party  excuses  the  other,  ii.  160^172. 

caused  by  death  or  illness  excuses  performance,  ii.  314-825,  383. 

caused  by  destruction  of  subject-matter  excuses  performance,  ii .  291-313, 
331. 

caused  by  dissolution  of  corporation,  ii.  326. 

caused  by  the  law  excuses  performance,  ii.  286. 

caused  by  strikes,  ii.  336. 

excuses  promisor's  performance,  when,  ii.  286-348. 

recovery  of  consideration  when  promise  excused  by,  ii.  344. 

treatment  of,  in  the  Civil  Law,  ii.  347  n. 
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INFANT, 

promiBe  of,  Is  infBcient  oonaideratioa,  i.  174. 

promise  rftUfying  yoid*ble  obligation  of,  ia  binding,  L  S17« 

INDEMNIFY,  CONTRACT  TO, 
bail,  whether  illegal,  ii.  535. 

from  consequences  of  illegal  act,  whether  void,  ii.  582. 
whether  within  the  Statute  of  Frauds,  L  510. 

INDEPENDENT  PROMISES,  ii  172-178.    (See  Cohditioiw.) 

INDORSER, 

promise  of  discharged,  is  binding,  L  846. 

INSOLVENCY, 

how  far  performance  excused  by  other  party's,  iL  166. 

INSTALMENT  CONTRACTS, 
dependency  of  promises  in,  ii.  45. 

INSURANCE, 

conditions  in  policies  of,  i.  877-687,  728-728. 

INVITATION  FOR  OFFERS,  i.  8, 10, 14. 


J. 

JOINT  AND  SEVERAL  OBLIGATIONS,  i.  468. 

JOINT  OBLIGATIONS,  i.  468-608. 
contribution  in  case  of,  i.  500. 
discharge  of  one  obligor  in,  discharges  others,  L  277. 
judgment  against  one  defendant  in,  bars  right  against  others,  L  476,  48fll 
judgment  in  f ayor  of  one  defendant  in,  bars  right  against  othan^  L  498. 
non-joinder  of  defendant  in,  is  matter  of  abatement,  i  472. 
promises  of  two  or  more  are  presumptively,  i.  470. 
release  of  one  obligor  in,  releases  all,  i.  495. 
release  of  obligor  in,  may  reserve  right  against  others,  L  496i 
survivorship  of,  L  471,  499,  500. 

JOINT  RIGHTS, 

discharged  by  settlement  with  one  creditor,  i  501. 
non-joinder  of  plaintiff  to  enforce,  is  matter  in  bar,  i.  47^ 
promises  to  two  or  more  create,  when,  i.  470,  488. 
survivorship  of,  i.  499. 

JUDGMENT, 

against  one  joint  obligor,  discharges  others,  i.  475, 489. 
in  favor  of  one  joint  obligor,  discharges  others,  i.  498. 
discharge  of,  by  accord  and  satisfaction  ineffectual,  ii.  628. 
discharge  of  by  parol,  ineffectual,  ii.  585. 
merges  rights  of  action,  ii  659-670 ;  cw\f*  ii.  276. 


KNOWLEDGE, 

lack  of,  that  contract  is  illegal,  effect  of,  ii.  552-560. 
of  ulterior  illegal  purpose,  effect  of,  ii.  497*^14. 

(See  Notice.) 
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LAND, 

eontnet  for  the  uXb  of,  within  Stfttuta  of  Frmndi,  i.  5>lMWfc 

LEASES, 

oonatractioii  of  oorenaiits  and  oonditioDt  in,  L  719* 

oonditiona  in,  ii.  18, 140-147, 170. 
LIMITATIONS, 

part  payment,  remoTM  bar  of,  when,  i.  857. 

promise  of  debtor  to  pay  debt  barred  by,  i.  848-866» 

LIQUIDATED  DEBT, 

part  payment  doee  not  diaeliarge,  i.  208. 

LOBBYING  CONTEACTS, 
are  illegal,  ii  477. 

LUNATIC, 

promiae  of  ia  auffioient  oonaideratioii,  L  17& 


MAIL, 

acceptance  by,  L  4, 90, 188. 

rerooation  by,  L  41. 
MARRIAGE, 

agreementa  in  consideration  of,  are  within  Statate  of  Frauds  L  B89  68^- 

agreement  to  refrain  from,  whether  illegal,  ii  587. 

ia  Boffioient  consideration,  i.  287. 
MARRIED  WOMAN, 

consortium  of,  not  legal  consideration  for  husband's  ptomisai  iL  6M 

promise  of,  no  consideration  for  later  promise,  L  828. 

MARRY,  PROMISES  TO, 

after  obtaining  a  dirorce  are  illegal,  ii  548. 

anticipatory  breach  of,  ii  221. 

by  a  married  man,  efFect  of,  ii.  652. 

sufficient  consideration,  i.  171. 

when  within  Statute  of  Frauds,  i.  580,  580. 
MEMORANDUM, 

what  is  sufficient,  within  the  Statute  of  Frauds,  L  812-Q7& 
MERGER, 

of  contract  in  judgment,  ii.  650-670 ;  car^.  iL  278i 

of  contract  in  specialty,  iL  650. 

MORAL  OBLIGATION, 

as  consideration,  i.  811-862. 
MORTGAGE, 

contract  to  assume,  i.  401. 

N. 

NONJOINDER, 

of  joint  defendant  ia  matter  in  abatement^  L  iTSt 
of  joint  plaintiff  is  matter  in  bar,  i.  474. 
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NON-PERFORMANCE, 
•  of  plaintiff  as  a  defence. 

(See  Conditions.) 
NOTES, 

conditionB  implied  as  defence  to,  ii.  147. 
NOTICE, 

conditions  of,  iL  131-147. 

that  tender  will  not  be  accepted,  excuses  tender  when,  iL  181,  192-212^ 
273-279. 

(See  Anticipatory  Breach,  Dakaoes,  Khowuedob.) 
NOTICE  OF  ACCEPTANCE, 

in  bilateral  contracts,  i.  90-133. 

in  unilateral  contracts,  i.  87, 137  n. 
NOVATION, 

discharge  of  contract  by,  ii.  587-59L 


O. 

OFFER,  i.  1-82. 

ambiguity  of,  i.  82-72. 

by  advertisement,  i.  23,  25,  29. 

by  mail,  i.  4. 

duration  and  termination  of,  i.  27-62. 

in  Jest,  i.  8. 

inyitation  for,  i.  8,  10. 

mistake  in  teisgraf^iie,  i.  89. 

of  indefinite  quantity,  i.  33,  138-139, 182. 

of  reward,  i.  29. 

or  quotation,  i.  19. 

rejected  by  counter  offer,  i.  44. 

revocation  of,  must  be  communicated,  i.  41,  45;  eanf,  L  60|  51i 

revoked  by  death,  L  54. 


P. 

PAROL, 

modification  of  contract  under  seal  by,  iL  49. 

PARTITION, 

agreement  for,  whether  within  Statute  of  Frauds,  i.  558. 

PARTNERSHIP, 

agreement  for,  to  deal  in  land,  whether  within  Statute  of  Frauds,  L  544; 
conf.  i.  549^53. 
PAYMENT, 

as  a  condition,  ii.  37,  43,  78,  95-107, 118. 

part,  as  satisfaction  of  Statute  of  Frauds,  i.  810u 

part,  revives  barred  debt,  when,  i.  357. 

PERFORMANCE  OF  CONTRACTS, 
express  conditions  precedent,  i.  878-721. 
express  conditions  subsequent,  i.  721-728. 
implied  condition  of  plaintiff's,  ii.  1. 

(See  Conditions,  Impossibilitt.) 
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PERSONAL  CONTRACTS, 
cftnnot  be  Msigned,  i.  448-400. 

PRECEDENT.    (See  Conditions.) 

PREVENTION  OF  PERFORMANCE, 
by  other  party,  effect  of,  ii.  178-182. 

PROSECUTION, 

agreement  to  stifle,  is  illegal,  ii.  438-455^ 


Q. 


QUOTATION, 

of  price  is  not  an  offer,  i.  10. 


REASONABLE  TIME, 

for  accepting  offer,  i.  29-41,  148. 
REJECTION  OF  OFFER, 
counter  offer  is,  L  44. 

RELEASE, 

agreement  for  temporary  forbearance  does  not  amount  to,  iL  600. 

covenant  for  perpetual  forbearanca- amounts  to,  ii.  591. 

of  one  joint  debtor,  releases  all,  i.  495. 

of  one  joint  debtor,  reserving  right  against  others,  i.  406. 

of  pronusor  for  the  benefit  of  third  person,  i.  410. 

REPAIR, 

performance  of  covenant  to,  is  not  condition  of  obligation  to  pay  rant, 
ii.  176. 
REPUDIATION, 

effects  of,  ii.  181. 
RESCISSION, 

allowed  after  repudiation,  ii.  222. 

as  a  means  of  discharging  contracts,  ii.  572-586. 

distinguished  from  abandonment,  ii.  212,  229,  281,  238. 

of  contract  for  the  benefit  of  third  person,  i.  408. 

of  contract  for  the  sale  of  goods,  whethet  within  Statute  of  Frauds, 

i.  659-675. 
of  contract  for  the  sale  of  land,  whether  within  Statute  of  Frauds,  L  554. 

(See  Discharge  of  Contbacts.) 

RETURN  OF  POST, 
meaning  of,  i.  117. 

REVENUE  LAWS. 

agreements  in  evasion  of,  whether  illegal,  ii.  497,  548-55L 

REVOCATION  OF  OFFER, 

after  part  performance,  i.  57,  58,  82. 

by  death,  i.  54. 

by  sale  of  goods,  i.  3. 

is  matter  of  defence,  i.  7 ;  conf,  i.  2. 

must  be  communicated  to  offerer,  i.  41,  45,  148;  eonf.  i.  50,  54. 
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REWARD, 

ofliar  of,  i.  20, 64. 

etseDtiab  of  aooeptance  of,  L  72-8L 

how  reyoked,  L  54,  57. 

RISK  OF  LOSS, 

after  contract  to  sell  realty,  ii.  7ft. 


S. 


SALE  OF   GOODS, 

what  18  contract  for,  within  Statute  of  Frauds,  L  591-(X)fi. 

SALE  OF  LAND, 

what  ifl  contract  for,  within  Statute  of  Frauds,  i.  582-5(l2. 

SATISFACTION, 

promises  conditional  upon  promisor's,  L  709-714> 

SEAL, 

what  is  a,  i.  864-860. 

SEAL,  CONTRACTS  UNDER, 

accord  and  satisfaction  of,  ii.  615-627. 

are  not  within  the  Statute  of  Frauds,  i.  57dL 

deliyery  of,  i.  875-878. 

for  benefit  of  third  person,  L  408. 

illegality  not  apparent  on  face  of,  may  be  shown,  iL  54L 

meiige  simple  contracts,  ii.  659. 

need  no  consideration,  i.  870-882. 

need  not  be  signed,  i.  868. 

need  not  be  dated  correctly,  i.  868. 

of  scTcral  covenantors,  i.  872. 

parol  modification  of,  ii.  40,  576-582. 

require  definite  corenantee,  i.  878. 

rescission  of,  ii.  576-582. 

whether  recital  is  necessary  to,  L  870-872. 
SILENCE, 

when,  may  indicate  assent,  i.  140-148. 
SPECIALTY.    (See  Seal,  Contracts  undsr.  Notes.) 
STATUTE  OF  FRAUDS,  i.  504-675.    (See  Frauds.) 
STATUTE  OF  LIMITATIONS,  i.  848-862.     (See  Limitatiohb.) 
STRIKES, 

whether  non-performance  caused  by  is  excused,  iL  886. 
SUBSCRIPTIONS, 

consideration  for,  L  101-100. 

promises  iu,  are  several,  i.  471  n. 
SUBSEQUENT.    (See  Coitditioms.) 
SUNDAY, 

agreements  made  on,  are  illegal,  i?'.  588. 

agreements  to  work  on,  are  illegal,  ii.  540. 
SURETY, 

on  death  of  joint  obligor  who  is,  his  liability  is  discharged,  L  600L 

(See  Guaramtt.) 
SURRENDER, 

discharges  contract,  ii.  651-654. 
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T. 

TELEGRAPH, 

contract  by,  when  complete,  i.  104  n. 
eifect  of  mistake  in  offer  by,  i.  69. 

TENDER, 

excused  when  evidently  useless,  ii.  181,  102-212,  275. 

when  may  be  made  anew  after  indisting  on  defective,  IL  27db 

THIRD  PERSON, 

contracts  for  the  benefit  of,  i  888-419. 

TIME, 

reasonable,  for  aoceptiog  o£fer,  i.  29-41. 

when  of  the  essence,  iL  d5,  77,  78  84,  98-128. 
TIME-TABLE, 

whether  au  offer,  i.  25. 
TORT, 

refraining  from,  la  not  sufficient  consideration,  i  258. 
TREES, 

contracts  for  sale  of,  whether  within  Statute  of  Fraudb*  i  68S. 


U. 

UNLIQUIDATED  CLAIM, 

payment  accepted  as  satisfaction  discbarges,  i.  215. 
whether  check  sent  as  full  payment  discharges,  ii.  828-682« 


W. 

WAGERING  CONTRACTS, 

at  English  common  law  not  as  such  illegal,  ii.  892,  410,  414. 

illegal  by  common  law  in  America,  ii.  403-  416. 

illegal  by  statute  in  England,  ii.  892. 

recovery  from  stakeholder  in,  ii.  390-396. 

speculations  in  stock  and  commodities  are  when,  iL  897-418. 

what  are,  ii.  890-418. 
WAIVER. 

of  implied  conditions,  ii.  178-212. 
WRITTEN  CONTRACT, 

agreement  contemplating,  i.  14-19* 

is  a  parol  contract,  i.  168. 

need  not  be  signed  by  both  parties,  i.  OOl 


Y. 

TEAR, 

agreements  not  to  be  performed  within,  what  are,  L  6<I2-4S00l 
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